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SUPREME COURT OF TEXAS. 


GALVESTON TERM, 1878. 





E. Prtscuxr et AL. v. W. B. ANDERSON. 


1, LIMITATION AFFECTING VENDOR'S LIEN.—Whien an absolute deed 
is made for land Dy the vendor, reciting payment of the purchase- 
money, the vendor's licn for any unpaid purchase-money cannot be 
enforced after the debt is barred by two or four years’ limitation. 
The lien will be barred by the same lapse of time that would bar 
the debt. 

SASES LIMITED.—Dunlap v. Wright, 11 Tex.. 604; Baker v. Ramey, 
27 ‘Tex., 59. 


to 
. 
~ 


Apprat from Fayette. Tried below before the Hon. I. B. 
McFarland. 
The facts are given in the opinion. 


Teichmuller & Dunn, for appellants, cited McMasters +. 
Mills, 30 Tex., 595; Morris v. House, 32 Tex., 495; Danzey 
v. Smith, 4 Tex., 411; McClenny v. Floyd, 10 Tex., 166; 
Robinson v. Martel, 11 Tex., 155; Epperson v. Young, 8 
Tex., 135; Hoeser v. Kraeka, 29 Tex., 453; Orme v. Rob- 
erts, 83 Tex., 771; 2 Story’s Eq., sec. 1226, and note; De 
Cordova v. Smith, 9 Tex., 146; Baker v. Ramey, 27 Tex., 
59; Hunter v. Hubbard, 26 Tex., 547; Ang. on Lim., sec. 
741; Boone v. Chiles, 10 Pet., 223; Wingate v. Wingate, 11 
Tex., 430. 


Timmons ¢ Brown, for appellee, cited 4 Kent’s Comm., 153; 
Story’s Eq., sec. 1225; McAlpin v. Burnett, 19 Tex., 497; 
Juney v. Bell, 34 Tex., 177; Orme v. Roberts, 33 Tex., 768 ; 
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Briscoe v. Bronaugh, 1 Tex., 329; Knight v. McReynolds, 37 
’ Tex., 204; Burford rv, Rosenfield, 37 Tex., 42; Parker County 
v. Sewell, 24 Tex., 238; McKreth v. Symmons, 15 Ves., 329; 
Dunlap v. Wright, 11 Tex., 604; Baker v. Ramey, 27 Tex., 
59; Wynn v. Flannegan, 25 Tex., 778; Moreton v. Harrison, 
1 Bland, 491; Lingan v. Henderson, Id., 236; Magruder v. 
Peter, 11 Gill & Johnson, 242; Cunningham v. Frandtzen, 26 
Tex., 34, 


GovuLp, AssocraTE JustTiceE.—On December 28, 1868, W. 
B. Anderson sold and conveyed to F. J. Arnold 200 acres of 
land, the deed reciting a consideration of $300 gold, the re- 
ceipt of which was acknowledged. Arnold died the follow- 
ing October, leaving a widow and two children, who, without 
administration, held possession of the land and other property 
of the estate. On July 8, 1871, the widow married Pitschki, 
and on December 29, 18738, Anderson instituted this suit 
against Pitschki and wife and her children by Arnold, claim- 
ing that only $100 of the purchase-money had been paid; 
that Arnold agreed to pay the other $200 whenever requested, 
and seeking to enforce the vendor’s lien for the unpaid bal- 
ance. The petition alleged that demand had often been 
made for payment of Arnold and of Pitschki and wife, and 
claimed interest from January 1, 1869. 

There was a plea of limitations of two years, and that the 
demand was stale; and, though very general and defective, 
it was not excepted.to; but, as the case stands, must be re- 
garded as presenting those defenses. 

The testimony of Anderson himself, corroborated by two 
other witnesses, established that $200 of the purchase-money 
was to be paid “on demand, in the course of a few months”; 
that Arnold died before demand made; that after his death 
demand was made of his widow, who said that she would pay 
the debt, and that she fully understood the contract; but that 
atter her second marriage she and her husband declined pay- 
ment. 
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A jury was waived, the cause submitted to the court, and 
there was judgment for plaintiff for $213.60, to be made out 
of the sale of the land, giving no personal judgment. 

There are several questions discussed by counsel, but the 
assignment of error presents the single question of whether 
the court erred in disregarding the defense of limitations, 
and it is not proposed to notice any other. 

Appellee contends that a vendor’s lien is not within the 
purview of the statute of limitations, but that it may be 
enforced after the period which would bar the debt, if unse- 
cured by a lien, The cases in this State cited in support of 
this proposition are Dunlap v. Wright, 11 Tex., 604, 605, and 
Baker v. Ramey, 27 Tex., 59, in each of which the contract 
was regarded as executory, and the vendor was secured by 
the fact that he still had the title. True, in each case the 
vendor had made a deed; but in the first he had at the same 
time taken a mortgage to secure the purchase-money; and 
the other, it was recited in the deed that a lien was retained 
for the unpaid purchase-money. A long train of decisions in 
this court have classed such transactions as executory con- 
tracts, notwithstanding the deed. (See Peters v. Clements, 
46 Tex., 123, and Masterson v. Cohen, Id., 523.) In sales 
thus made, the vendor does not part with his title, and there- 
fore is not remediless, although the claim for the unpaid 
purchase-money be barred by limitation. But where the 
deed is absolute and unconditional, and the vendor has noth- 
ing but his implied lien, the rule is different. That implied 
lien which the law gives him for the unpaid purchase-money, 
whether the debt be or be not evidenced by writing, is but 
an incident of the debt, and does not survive it. (See 
Trotter v. Erwin, 27 Miss., 777, in which the Maryland cases 
cited by appellee were considered, but not followed, the court 
holding that “the lien would be barred by the same lapse of 
time that would bar the debt.” (See, also, Perkins v. Sterne, 
23 Tex., 561.) 

The unpaid $200 was not evidenced by writing, and was 
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Syllabus. 





subject to the limitation of two years. It was alleged and 
proved to be payable on demand, and unless the qualifieation 
of this in the evidence, as “on demand in course of a few 
mouths,” changes the rule, limitation would commence to run 
from the date of the sale. (Cook v. Cook, 19 Tex., 436.) 
But certainly the few months had elapsed before March 30, 
1870, the time at which the suspension of limitations ceased. 
Giving the plaintiff the benefit of the utmost liberality, and 
allowing the twelve months after death during which limita- 
tion ceases to run, when there is no administration, (Paschal’s 
Dig., art. 4606,) to commence with March 30, 1870, (a mode 
of computing time which it is, however, not designed to 
hereby approve.) there still elapsed, after the expiration of that 
twelve months, two years and nine months before suit was 
brought. It is clear, under the evidence in the record, that 
the debt was barred, and that, therefore, the lien was gone. 
The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





THe Texas BANKING AND INSURANCE Co. y. STEPHEN W. 
STONE. 


1. WARRANTY—DESCRIPTION OF INSURED PREMISES.— No technical 
words or form of expression are necessary to constitute a warranty. 
Words of affirmation, or statements imputing conditions or under- 
takings on the part of the insured, relating to the risk or affecting its 
character and extent, upon which it must be inferred the insurer 
contracted, will ordinarily be coustrued and held to be a warranty. 

2. CONSTRUCTION—** OCCUPIED AS A STORE-HOUSE.’’—Where there 
are other words in an insurance policy to identify the building 
which contained the property insured, the terms ‘occupied as a 
store-house *’ have been held to express a fact relating to the risk, 
and cannot be regarded as employed for any other purpose, and 
implied that the house was not occupied for any other purpose than 
that thus stated. 

3. PAROL EVIDENCE.—Parol evidence is admissible to show that insur- 
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ers or their agents are responsible for an omission or improper 
statement of matters in the application, which are referred to and 
made matter of warranty in the policy, when such warranty is 
relied on to defeat an action on the policy, and to show that the 
insured is in no way responsible for, or has contributed to, the mis- 
take, but has relied on the insurer or his agent to prepare the appli- 
eation and policy, and did not, in fact, know of the mistake or 
omission, and that the insurer or agent knew the facts as they 
existed when the policy was issued, and so is estopped from setting 
up the breach of the warranty as 2 defense. 

4, SAME—PLEADING.—Such facts should be pleaded in reply to the 
breach of warranty pleaded in defense ; and, in the absence of such 
allegations, and when such testimouy, not objected to, was admit- 
ted, and by charge of the court was made a controlling issue, and a 
verdict based on such testimony and charge was rendered, a judg- 
ment thereon will be reversed. 


Appeal from Galveston. Tried below before the Hon. A. 
P. McCormick. 

This is an action brought by Stone, in the District Court of 
Galveston county, February 11, 1873, on a policy of insur- 
ance issued by the Texas Banking and Insurance Company, 
February 17,1872. The policy, in the usual form, bound the 
appellant to insure the plaintiff against loss or damage by 
fire for one year from its date, February 17, 1872, on “his 
stock of stoves and fixtures, and such other merchandise as 
is usually kept in a hardware store, all contained in the one 
and two story metal-roof frame building, situated on Mar- 
shall street, on lot number 6, in block number 21, in Jefferson, 
Texas, occupied by the assured for mercantile purposes, and 
one room by tenant for a sleeping-room; special reference 
being had to assured’s application, number 1421, which is his 
warranty and a part hereof.” 

The policy contained a printed clause stipulating for the 
avoidance of the contract in case the premises were occupied 
for purposes denominated hazardous or extra-hazardous, in 
the memorandum of special rates annexed to the policy. 
Among the occupations so described as hazardous, in the 
memorandum referred to, was that of “taverns.” 
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Defendants demurred, pleaded a general denial, and spe- 
cially, that the insured had warranted the occupation of the 
premises to be none other than was set out in the policy; — 
that, on the contrary, it was occupied in part by Mrs. Prewitt 
as a boarding-house, and that thereby the risk was materially 


_ increased; and that by reason of this breach of warranty the 


appellant was released from the contract. There was no 
replication to this plea. 

In October, 1871, the premises were occupied as stated in 
the policy sued on, At that time, Stone obtained insurance 
on the property destroyed, in the Georgia Home Insurance 
Co., from Lewis & Anderson, the local agents of said com- 
pany at Jefferson. Subsequently to the issuance of this pol- 
icy, and prior to the issuance of the policy sued on, a portion 
of the building was rented to Mrs. Prewitt as a private board- 
ing-house, the rest of the premises being occupied as described 
in the policy sued on. Early in February, 1872, the Georgia 
Home Insurance Co. withdrew its business from Jefferson, 
and Lewis & Anderson cancelled Stone’s policy in that com- 
pany; they proposed, at the same time, to renew his insur- 
ance in another company, but the proposition was declined. 
On the 17th of February, 1872, Ragsdale, Stone’s book-keep- 
er, called on Lewis & Anderson, who were the local agents 
of the appellant at Jefferson, and duly authorized to issue 
policies of insurance for appellant, and applied for $2,500 of 


‘insurance on the property subsequently destroyed. ‘The trans- 


action was made with Lewis, who said he was very busy, and 
could not issue a policy just then, but he took from Ragsdale 
an application for insurance in the Texas Banking and Insur- 
ance Oo., signed in blank by Ragsdale, for Stone, and prom- 
ised to make out the policy as early as possible, telling Rags- 
dale he might consider the property insured from that time. 
He afterwards made out and delivered the policy as sued on. 
The application was proven to have been filled in the hand- 
writing of Lewis; it contains no description except the mate- 
rial of the building. It was further proven that it was usual 
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among insurance agents to take applications signed in blank, 
and for such applications to be filled by the agents in accord- 
ance with the facts, either upon an examination by the agent 
in person of the premises insured, or upon representations 
made by the applicant. No representation or description of 
the occupancy whatever was given by Ragsdale at the time 
of making the application; and Lewis testified, that, as well 
as he could remember, he filled the application from an ap- 
plication formerly made in another company represented by 
him. He also stated that there was no agreement between 
himself and Ragsdale as to how the application should be 
filled. There was testimony to the effect that the occupation 
of the premises for boarding-house purposes was notorious at 
the time of the issuance of the policy sued on, and some 
evidence to the effect that the agents had knowledge of it. 
Lewis made no survey of the property, that being generally 
done by Anderson, who was sick at the time. The occupa- 
tion of the premises was not changed from the date of the 
policy until the date of loss, and was as described in the pol- 
icy, and also in part as a boarding-house. The loss was 
proved, as alleged in the petition. It was proven by the ap- 
pellant that the occupation as a boarding-house increased the 
risk. 

On this state of facts the judge charged: 

1. “That if the jury believe, from the evidence, that at the 
time of effecting the policy of insurance sued on the defend- 
ant’s agent, acting in the usual course of his agency, under- 
took to examine and describe the risk to be covered, the 
plaintiff making no representation as to the facts, the defend- 
ant cannot now set up in avoidance of the policy any facts 
affecting the risk, and not embraced in the policy, if such. 
facts existed at the time of the issuance of the policy; and it 
is immaterial whether the agent examined the property or 
not, if his actions were such as to induce the plaintiff to think 
he had done so. 

2. « When a party applying for insurance undertakes to 
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describe the property and the facts affecting the risk, he is 
bound to represent all facts material to the risk; but if the 
insurers, through their agent, undertake to examine and state 
the facts, the insured is not responsible for an omission: or 
mistake, even though it be material to the risk, and the in- 
surers are estopped from saying the risk is not properly de- 
scribed. 

3. “If the jury believe, from the evidence, that it was the 
custom of insurance agents to receive applications from 
persons desiring insurance, signed in blank, and afterwards 
to fill up the applications and policies themselves for their 
companies, and that the agent of the defendant did, in pur- 
suance of such custom, so receive the application of plaintiff 
in this case,—plaintiff concealing nothing and making no 
false representations,—and the same was actually thereafter 
filled up by the said agent, without further communication 
with plaintiff, and upon it the policy issued, then plaintiff 
cannot be held responsible for any misrepresentations or 
omissions of said agent, and defendant is not relieved of re- 
sponsibility on account of any such misrepresentation or 
omission, you will find for the plaintiff; otherwise you will 
find for the defendant.” 

Defendant requested the court to charge, substantially, 
“that the description of the risk, as made in the policy, was 
a warranty on the part of Stone, and that if there was any 
variance therein from the facts, it amounted to a breaclt of 
warranty by Stone, and he would not be entitled to recover” ; 
which was refused. 

Verdict and judgment for plaintiff for the amount sued for. 

Defendant appealed. 





[No briefs for appellant came to the reporters. ] 


Flournoy, Sherwood §- Scott, for appellee.—The particular 
description of the property, as ascertained in the policy sued 
on, may be construed from two points of view. It may be 
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intended as merely for the purpose of identifying the prop- 
erty which is covered by the policy, or it may be intended as 
a description of the risk. Under the first supposition, it is 
evidently immaterial whether it stated the occupation of the 
premises fully, or whether so much of the description as re- 
lated to the occupancy was true or not, In any event, the 
purpose of the description would be accomplished if it point- 
ed to property with sufficient certainty to enable any one to 
find it by reference to that part.of the description which was 
true. 

If, on the other hand, it be construed as a warranty, the 
truth and fullness of the description as to occupancy, as set 
out in the policy, becomes of essential importance; for it 
touches the risk itself, which is of the essence of the contract. 
The appellee contends that it is not to be construed as a 
warranty, and in support of this view refers, first, to the 
policy itself; second, to the circumstances of its issuance as 
indicated by the evidence; third, to the two taken in connec- 
tion with each other. The policy, it will be remembered, is 
the act of the insurer, and its terms will be construed most 
strongly against him in all cases where any contest is made 
upon the construction of doubtful clauses. (1 Pars. on Cont., 
506.) 

In this instance, the warranty of the appellee is expressly 
stated in the policy to be contained in the application of the 
assured, number 1421, to which special reference is made, as 
the act of the assured: The application is made part of the pol- 
icy, and the two together constitute the contract of insurance 
on the one side and warranty on the other. The application 
constituting the warranty contains full questions as to every 
feature of the risk that can be considered material as affect- 
ing the action of the insurer in accepting or rejecting it. 





No statement is made in answer to the question *of occupa- 
tion, nor, indeed, to any of the many others, except to that 
concerning the material of the building. We think that the 
policy, being the act of the insurer, and therefore to be con- 
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strued against him in case of doubt, shows clearly what is to 
be regarded as the warranty of the assured, viz., application 
number 1421 of assured ; that this application being silent as to 
the mode of occupancy, the assured will not be held to have 
warranted any particular mode, and that the speciul defense 
to the contrary is proven to be false by the very instruments 
on which the action is brought. 

In the next place, the circumstances of its issuance show 
that the parties did not intend the description in the policy 
to be considered as a warranty as to mode of occupancy. 
Here arises a preliminary question on the competency of oral 
testimony to affect written contracts. Within a few years 
last past, since insurance has been elevated from a line of 
business simply to a science in itself, the courts have been 
called on to enunciate a principle of evidence which will be 
applied in all analogous cases, though hitherto, so far as we 
have had occasion to inquire, it has only been demanded in 
cases growing out of contracts of insurance. The rule is 
stated, by the Supreme Court of the United States, to be, that 
oral testimony, though not admissible to vary or contradict 
a Written instrument, will be received to show that the in- 
strument was procured under such circumstances as estop the 
other side from using it in the way that is objected to. (The 
Union Mutual Insurance Co. v. Wilkinson, 13 Wall., 222. 
See, also, 22 Mich., 146, opinion of the court by Cooley, 
J.; 43 Mo., 148; 40 Id., 557; 42 Id., 457; 31 Conn., 517; 
5 Rawle, 342; 23 Penn., 50; 50 Id., 331; 18 N. Y., 392; 
36 Id., 550; 37 N. H., 35.) Many of these cases discuss the 
authority of agents when merely solicitors. In this case, the 
agents being authorized to issue policies, they were as com- 
petent to act, in all respects, as the company itself, for the 
purpose of executing a contract of insurance. 

Counsel also cited:and discussed 21 Conn., 51; 18 N. Y., 
392; 40 N. H., 333; 871d.,48; 29 Penn.,31; 16 Wis., 241; 
7 Gray, 261; Flanders on Ins., 92, 220. 
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Moore, Associate Justice.—The first question presented 
for our consideration in this case, is whether the policy of 
insurance upon which this action is brought imports a war- 
ranty that the house in which the property insured was 
stored at the date of the policy was used and occupied in no 
other manner than that stated in the policy. It is not said 
in the policy that the contract of insurance is made by the 
insurer upon the condition, or an express warranty of the 
insured, that the house was used for no other purpose, and 
occupied in no other manner than stated in the policy. But, 
unquestionably, this is not necessary. No technical words 
or form of expression are necessary to constitute a warranty. 
Words of affirmation, or statements imputing conditions or 
undertakings on the part of the insured, relating to the risk, 
or affecting its character and extent, upon which it must be 
inferred the insurer contracted, will ordinarily be construed 
and held to be a warranty. (Bliss, sec. 34; Wood v. Hart- 
ford Fire Ins. Co., 13 Conn., 533; Sarsfield v. Metropolitan 
Ins. Co., 61 Barb., 479.) Certainly, the occupancy and use 
of the house in which the property insured is kept relates in 
an essential manner to the risk. Obviously, the hazard of 
the insurer is thereby essentially increased or diminished. 
And where there were other words in the policy, as there 
are unquestionably in this policy, to identify the building 
which contained the property insured, the terms “occupied 
as a store-house” have been held to be not only in them- 
selves fitly chosen to express a fact relating to the risk, but 
that they could not be regarded as employed for any other 
purpose, and necessarily implicd that the house was not oc- 
cupied for any other purpose than that thus stated. (Wall v. 
East River Ins. Co., 3 Seld., 373.) Nor do we think the 
reference in the succeeding section of the policy te the as- 
sured’s application, with declaration that it “is his warranty 
and a part hereof,” will rebut the conclusion from the preced- 
ing sentence, of a warranty that the building was not other- 
wise used than as therein stated. 
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Assuming, then, that there is in the policy a warranty or 
condition that the house was not used as it in fact was, and 
this not being a suit to reform the contract, but an action 
upon the contract as made, the next question is,—Can it he 
shown by parol evidence, in avoidance of a plea of a breach 
of the warranty, that the true use of the house was, or should 
have been, known td the insurer when the policy was issued ? 
The use of the house, as alleged in the answer of appellant, 
and in a manner other than warranted by appellee, so as to 
increase the danger of the loss of the property, is shown in 
the record beyond all question. It is also, we think, equally 
clear, if this may be done by parol evidence satisfactorily 
established, that no false representations, in respect to the 
use of the building in which the property insured was stored, 
were made by appellee or his clerk, by whom the policy was 
procured from the agents of appellant. We think the testi- 
mony beyond all doubt warrants the conclusion, if, indeed, 
it does not conclusively show, that the application for insur- 
ance was signed for appellee in blank at the special instance 
of appellant’s agents, and upon the implied, if not express, 
understanding and condition that the agents would make a 
survey or examination of the property, or take other means 
to satisfy themselves in regard to its situation and condition, 
and would fill up the application and issue the policy as the 
existing facts should justify and demand; and if the insur- 
ance agents by whom the policy was issued had complied 
with their undertaking, they would have easily learned the 
manner in which the building in which the property was 
stored was in fact used; if, indeed, as seems quite prob- 
able, they did not know it when the application was signed. 
It can hardly be doubted, from the evidence, that the failure 
to state gn the policy the use to which the building in which 
the property insured was stored, is wholly attributable to the 
neglect or omission of the agents of appellee, by whom the 
insurance was effected, to give proper attention to a matter 
and discharge a duty which they had voluntarily undertaken, 
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and which, it seems, according to the usage when this trans- 
action took place, was ordinarily performed by the insurer. 
This, too, when these agents must have known that the in- 
sured relied upon them to perform their undertaking and 
properly consummate the contract. 

The admissibility and effect to be given to parol evidence 
of this character, in response to a plea of a breach of war- 
ranty in the policy of insurance, involve the correctness of 
the general principles of law, in regard to contracts of insur- 
ance, announced in the charges given the jury in this case 
by the court, or in those asked by appellant. If, as appel- 
lant’s counsel insist, and as seems to be generally held by 
the earlier cases, proof that the insurer or his agent drew the 
application, and knew of the existence of the matters of 
omission to state which constitutes the breach of warranty 
relied upon to defeat a recovery upon the policy, will not 
affect the case; and if, whether the omission was by accident 
or fraudulent design, the insured cannot recover in an action 
on the policy, unless the condition or warranty as therein 
stipulated has been performed or kept, the instructions given 
by the court to the jury are erroneous, and the converse of 
them, asked by appellant, should have been given. (Wall v. 
Fast River Ins. Co., 3 Seld., 370; Mead v. Northwestern Ins. 
Co., Id., 520; Burritt v. Saratoga Ins. Co., 5 Hill, 188; State 
Mutual Ins. Co. v. Arthur, 30 Penn., 315; Pierce v. Empire 
Ins. Co., 62 Barb., (N. Y.,) 636; Kennedy v. St. Lawrence Ins. 
Co., 10 Id., 285.) 

But that parol testimony is admissible to show that in- 
surers or their agents are responsible for an omission or 
improper statement of matters in the application, which are 
referred to and made a matter of warranty in the policy, 
when such warranty is relied upon to defeat an action on 
the policy; and that it may be shown that the insured is in 
no way responsible for, or has contributed to the mistake, but 
has relied upon the insurer or his agents to prepare the appli- 
cation and policy, and did rfot, in fact, know of the mistake 
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or omission, but, on the contrary, the facts as they existed 
were known, or should have been known, to the insurer or 
his agents at the time the policy was effected, and thereby 
the insurer is estopped from setting up such breach of war- 
ranty to defeat an action on the policy, is now well settled, 
and generally, if not universally, recognized as the sounder 
doctrine in regard to contracts of this kind. (Rowley v. 
Empire Ins. Co., 36 N. Y., 550; Plumb v. Cattaraugus Ins. 
Co., 18 Id., 392; Frost v. Saratoga Ins. Co., 5 Denio, 154; 
North American Ins. Co. v. Throop, 22 Mich., 158; Frank- 
lin v. Atlantic Ins. Co., 42 Mo., 456; Columbia Ins. Co. r. 
Cooper, 50 Penn., 331; Ins. Co. v. Wilkinson, 13 Wall., 222; 
Ayres v. Home Ins. Co., 21 Iowa, 185; Coombs v. Hannibal 
Ins. Co., 43 Mo., 148; People’s Ins. Co. v. Spencer, 53 Penn., 
353; Meadowcraft v. Standard Ins. Co., 61 Penn., 91; Beal 
v. Park Ins. Co., 16 Wis., 241.) 

This change in the general current of decisions seems to 
have been deemed necessary and required by the manner 
and circumstances now almost universally leading to and at- 
tending these contracts. As said by Miller, J., in the case 
of the Insurance Co. v. Wilkinson, 13 Wall., 234, «It will not 
be denied that the application, logically considered, is the 
work of the assured, and if left to himself or to such assist- 
ant as he might select, the person so selected would be his 
agent, and he alone would be responsible. On the other 
hand, it is well known (so well that no court could be justi- 
fied in shutting its eyes to it) that insurance companies or- 
ganized under the laws of one State, and having in that State 
their principal business office, send these agents over the 
land, with directions to solicit and procure applications for 
policies. * * * They pay these agents large commis- 
sions on the premiums thus obtained, and the policies are 
delivered at their hands to the assured. The agents are 
stimulated by letters and instructions to activity in procuring . 
contracts, and the party who is in this manner induced to 
take out a policy rarely sees or knows anything about the 


= 











BankinG Co. v. STONE. 





Opinion of the court. 





company or the officers by whom it is issued, but looks ta 
and relies upon the agent who has persuaded him to effect 
the insurance as the full and complete representative of the 
company in ‘all that is said or done in making the contract. 
Has he not a right to so regard him? It is quite true, that 
the reports of judicial decisions are filled with efforts of these 
companies, by their counsel, to establish the doctrine that 
they can do all this, and yet limit their responsibility for the 
acts of these agents to the simple receipt of the premium and 
delivery of the policy; the argument being, that as to all 
other acts of the agent, he is the agent of the assured. This 
proposition is not without support in some of the earlier deci- 
sions on the subject; and at a time when insurance compa- 
nies waited for parties to come to them to seek assurance, or 
to forward applications on their own motion, the doctrine 
had a reasonable foundation to rest upon. But to apply such 
a doctrine, in its full force, to the system of selling policies 
through agents which we have described, would be a snare 
and a delusion, leading, as it has done in numerous instances, 
to the grossest frauds, of which the insurance corporations 
receive the benefits, and the pate supposing themselves 
insured are the victims.” 

But while it may be shown by parol evidence that the in- 
surer is estopped from claiming immunity from liability by 
reason of a breach in the warranty thus improperly or in- 
accurately incorporated in the policy, yet there must be a 
proper predicate for this, as well as all other testimony upon 
which parties rely to support their action or maintain their 
defense. The evidence is in the nature of a confession and 
avoidance of the answer of appellant, setting up a breach of 
warranty. Appellee, however, neither made a replication to 
the answer, nor, by amendment of his petition, averred the 
facts upon which he relies in avoidance of the defense set up 
by appellant. The evidence, if excepted to when offered, 
should have been excluded; and, though admitted without 
objection, according to numerous decisions of this court, as 
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it was not warranted by the pleadings, it cannot be looked to 
as the basis for relief. (Hall v. Jackson, 3 Tex., 305; Cherry 
v. Newby, 11 Tex., 457; Norvell v. Oury, 13 Tex., 31.) The 
case, however, was made by the charge of the court to turn 
entirely upon it. If we exclude from consideration the testi- 
mony in avoidance of the warranty in the policy pleaded by 
appellant, there is no evidence calling for the charge given 
by the court. Aside from this evidence, it was clearly irrel- 
evant, and calculated to mislead the jury, and therefore 
erroneous. 

The judgment is reversed and the cause remanded. 

















REVERSED AND REMANDED. 





AARON CorFEE Vv. Batt, Hurcntns & Co. 


1. BANKRUPTCY—ABATEMENT.—A suit instituted in a State court 
against a debtor, and in which service has been obtained, does not 
necessarily abate for want of jurisdiction in the State court, when 
the debtor is afterwards adjudged a bankrupt on”a petition filed 
after the jurisdiction of the State court attached. Nor, under such 
circumstances, will the. suit necessarily abate on the proving up of 
the claim by the creditor, or by his discharge in bankruptcy. 

2. PRACTICE.—A State court in which a suit is brought will take no 
notice of proceedings in bankruptcy in a Federal court, unless it is 
presented in such way as to invoke judicial action. 

3. ABATEMENT — BANKRUPTCY.—One against whom a judgment by 
default has been rendered ina State court, after his discharge in 
bankruptey, and in a suit instituted before proceedings in bank- 
ruptey were begun, cannot obtain relief against the judgment iu a 
subsequent proceeding, unless he alleges and proves some valid de- 
fense, legal or equitable, and shows that there was some mistake, 
accident, trust, or fraud, by which he was prevented from making 
his defense at the proper time. 


Error from Galveston. Tried below before the Hon. A. 
P. McCormick. 
This was a suit, brought in the District Court of Galveston 
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county, on the 28th day of May, 1871, by Aaron Coffee, to 
set aside a judgment by default that had been rendered by 
that court, on the 3d of March, against him, in favor of the 
defendants. At the November Term, 1872, of the District 
Court, a jury was waived, and the case submitted to the court 
upon the pleadings and an agreed statement of the facts, upon 
which judgment was rendered for the defendants. 

The facts, about which there was no controversy, were, as 
alleged in the petition, that on the 6th of December, 1866, 
Ball, Hutchings & Co. instituted suit in the District Court of 
Galveston county against Coffee, who resided in Brazoria 
county, upon a promissory note executed on the 9th of June, 
1861, for $1,050, and service was made on the 15th of De- 
cember, 1866. This suit remained upon the docket, and was 
continued from term to term, until March, 1871, when judg- 
ment by default was taken against the defendant. Prior to 
the rendition of this judgment, to wit, on the 29th day of 
February, 1868, Coffee’ tiled his petition, in the United States 
‘District Court at Galveston, sitting as a court of bankruptey, 
praying, among other things, to be discharged from his lia- 
bilities, under the provisions of the Bankrupt act. On the 1st 
of April following he was adjudged a bankrupt. On the 8th 
of May, 1868, Ball, Hutchings & Co., after being duly noti- 
fied of the proceedings in bankruptcy, proved and filed, in 
the Bankrupt Court, their claim for the amount due on the 
note upon which they’had commenced suit, in the District 
Court of Galveston .county, on the 6th day of December, 
1866. 

Coffee was discharged from his liabilities, in accordance 
with the provisions of the Bankrupt act, on the 7th of April, 
1869. 


Gresham & Mann, tor plaintiff in error, contended— 
I. That at the time judgment was rendered by default 
in the State court, that court had no jurisdiction over him ; 
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citing Gordon v. Longest, 16 l’et., 104; Sampson v. Burton, 
4 Bank. Reg.,1; Taylor v. Bonnett, 38 Tex., 523. 

If. Ball, Ilutchings & Co., by proving their claim, and 
making themselves parties to the proceedings in bankruptey, 
waived their right to proceed to judgment in the State court 
after the discharge of Coffee by the Bankrupt Court. The 
first clause of the twenty-first section of the Bankrupt act 
provides, “that no creditor proving his debt or claim shall 
be allowed to maintain any suit at law or in equity therefor 
against the bankrupt, but shall be deemed to have waived 
all right of action and suit against the bankrupt; and all’ 
proceedings already commenced, or unsatisfied judgments . 
already obtained thereon, shall be deemed to be discharged 
and surrendered thereby.” The language here employed is 
clear and explicit: that “all proceedings already commenced 
shall be deemed to be discharged and surrendered, by the 
creditor proving his debt.” The natural signification of these 
words can be limited only in so far as it would be inconsis- 
tent with other provisions of the act. We therefore sub- 
mit, that this clause, when construed with the whole act, 
means that a creditor, by proving his debt, waives all right of 
action against the bankrupt, except in those cases enumer- 
ated in section 33 of the act; and proceedings already com- 
menced are discharged by operation of law. But should the 
bankrupt fail to obtain his discharge, then his creditors, who 
have proved their debts, have the right, after the judgment 
of the Bankrupt Court, to commence and prosecute these 
legal remedies. This view of the law is sustained not only 
by the language of the statute, but by its history. Our sys- 
tem was borrowed from that of England; and upon an ex- 
amination of the law of that country, we find that before the 
passage of the statute of 1849, George IIT, there was no rule 
of law prohibiting a creditor of a bankrupt, who had proved 
his debt, from proceeding by suit against the bankrupt, to 
compel payment of the debt that had been proved. But the 
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Court of Chancery, in the exercise of the power which it had 
over suitors, would, previous to any statutory provision on 
the subject, compel a creditor, who had proved his debt 
against the bankrupt under the commission, to elect be- 
tween that and other remedies for the collection of his debt. 
(Ex- parte Salkeld, .2 Wnm., 561; Aylett v. Harford, 2 
W. Black., 1317.) In order to reconcile the conflict be- - 
tween the courts of law and chancery upon this subject, the 
statute of 1849, George III, was passed, the fourteenth sec- 
tion of which provided tkat the proving of a debt under 
commission against the bankrupt should be deemed an elec- 
tion by the creditor to take the benefit of such commission, 
with respect to the debt so proved. In Reed v. Sweeny, 
3 M. & 8., 78, Lord Ellenborough, in construing this sec- 
tion, says: “It seems to me that the act is introductory of a 
new state of things arising out of the creditor’s proving his 
debt under the commission; it shall be deemed an election 
by him to take the benefit of such commission, with respect 
to the debt so proved. ‘Election’ here imports that he re- 
nounces his other rights for the sake of that which he elects.” 
In the same case, Dampier, J., says: “The statute meant to 
take away the remedy by action.” Congress, in order to 
obviate some of the difficulties that had arisen under the 
English Bankrupt act, in the fifth section of the Bankrupt act 
of 1841, declared that “no creditor, or other person, coming 
in and proving his debt or other claim, shall be allowed to 
maintain any suit in law or equity therefor, but shall be 
deemed thereby to have waived all right of action and suit 
against such bankrupt.” When the act of 1867 was passed, 
Congress, in order that there might be no doubt that a ered- 
itor, by proving his debt, waived all right of action, and that 
all suits pending should be dismissed by operation of law, 
changed a little the phraseology of the act of 1841, and ad- 
ded: “ And all proceedings already commenced, or wnsatis- 
fied judgments already obtained thereon, shall be deemed to 
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be discharged and surrendered thereby.” Thus our law, in- 
stead of prohibiting a creditor from coming in and proving 
a debt until he had relinquished any suit that he may have 
instituted for the collection of that debt, as he was bound to 
do in England, and instead of declaring the proof of the 
debt an election by the creditor to take the benefit of the 
proceedings in bankruptey, declares that the mere act of 
proving a debt under the proceedings in bankruptcy shall of 
itself be deemed a surrender of all proceedings already com- 
meneed. (See the opinion of the court in Haxton v. Corse, 
2 Barb. Ch., 522-531, where the act of 1841 is very ably and 
elaborately discussed.) 

III. Coffee is entitled, in equity, to the relief prayed for, 

As the record shows, judgment by default was taken by 
Ball, Hutchings & Co. against Coffee, at the February Term, 
1871, of the District Court of Galveston county; and at the 
June Term following, Coffee brought his suit to set aside 
that judgment, and to enjoin the defendants from enforcing 
it. This suit was an equitable proceeding; and whatever 
equitable rights the plaintiff had, could be considered, and 
should be enforced, in this case, by the court. (Davis v. 
Terry, 33 Tex., 426.) 


Charles I. Evans, also for plaintiff in error, after arguing 
at length the difference between the English and American 
systems of bankruptcy, and insisting that there was no anal- 
ogy between them, contended— 

I. That the State court was ousted of its jurisdiction by the 
bankruptey of defendant pendente lite; citing Taylor v. Bon- 
nett, 38 Tex., 522; Kennedy v. Rust, 25 La. Ann., 554; Lewis 

Fisk, 6 Rob., (La.,)° 159; Tobin v. Trump, 3 Brewster, 
(Penn.,) 288; Newman v. Fisher, 37 Md., 259; Allen +. 
Montgomery, 10 Nat. Bank. Reg., 503; In re Archenbrown, 
11 Id., 149; Watson v. Savings Bank, 11 Id., 161; Planters’ 
Bank v. Lanusse, 10 Mart., (La.,) 690; Wikoff v. Duncan, 
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Id., 668; Alsabrooks v. Cates, 5 TTeisk., (Tenn.,) 271; Bump’s 
Bank., 7th ed., 5110, 5111, 5120; Johnson v. Poag, 39 Tex., 
92; Foster v. Wells, 4 Id., 103; Weathered v. Mays, Id., 388.) 

If. That the plaintiff below became civiliter mortuus by 
reason of the proceedings in bankruptey, and the suit abated 
as to him; citing Herndon v. Howard, 9 Wall., 665; Cannon 
v. Wellford, 22 Gratt., 198; Story’s Eq., secs. 328, 329, 342 
and note, and 849 and note; Fisher v. Vose, 3 Rob., (La.,) 
457; West v. Creditors, 4 Id., 88; Harrod v. Burgess, 5 Id., 
449; Lockett v. Hoge, 9 Nat. Bank. Reg., 167; Randall +. 
Mumford, 18 Ves. Jr., 424; Sedgwick v. Cleveland, 7 Paige 
Ch., 290; Anon., 10 Id., 20; Story’s Eq., sees. 342, 354; 
Danl. Chan. Prac., 229; Knight v. Callender, 10 La., 226; 
Levy v. Jacobs, 12 Id., 110; Muse v. Yarborough, 11 Id., 
521; Adams v. Bridger, 8 Bing., 314; Augarde v. Thomp- 
son, 2 M. & W.,617; Chitty on Cont., 204; Bennett v. Gold- 
thwait, 109 Mass., 494; Wilson v. Capuro, 41 Cal., 551. 

It is believed that the bankruptcy of Coffee had the same 
effect on the suit pending against him in the State court as 
if he had died a natural death. By his bankruptey, and con- 
sequent civil death, that court lost its jurisdiction of his per- 
son and estate, and the same was thereby transferred to the 
Bankrupt Court, having exclusive jurisdiction thereof. If he 
had died a natural death, the case would have been transfer- 
red to the tribunal invested by statute with the exclusive jur- 
isdiction of matters pertaining to the estates of decedents. 
(Robertson v. Paul, 16 Tex., 475; Bissell r. City of Lavaca, 6 
Tex., 54 ;Able v. Bloomfield, Id., 263; Mitchell rv. Runkle, 25 
Tex. Supp., 136; Herndon v. Howard, 9 Wall., 665; Rugely 
r. Robinson, 10 Ala., 702; Brandon v. Cabiness, Id., 155; La- 
cey, Terrell & Co. v. Rockett, 11 Id., 1002; Brooks v. Harris, 
12 Id., 555; Sedgwick v. Cleveland, 7 Paige Ch., 291; Swep- 
son v. Rouse, 65 N. C., 34; Rogers v. Western Ins. Co., 1 La. 
Ann., 161; Cannon v. Wellford, 22 Gratt., 198; Knight v. 
Callender, 10 La., 229. 








CorFEE v. BALL. [Galveston Term, 





Argument for the defendant in error. 





III. That the contract was swept away and extinguished by 
discharge in bankruptcy; citing May v. Breed, 7 Cush., 37 ; 
Murphy v. Smith, 22 La. Ann., 441; Stewart v. Reckless, 4 
Zab., (N. J.,) 427; 57 Me., 26; In re Liebenstien, 4 Ca, Leg. 
News, 309; Olyphant v. Atwood, 4 Bos., (N. Y.,) 470; Kun- 
zler v. Kohaus, 5 Hill, 317. : 


Ballinger, Jack & Mott, for defendant in error. 

I. There is no evidence in the record to warrant the rever- 
sal of this case. Coffee applied for and obtained a discharge 
under the bankruptcy law, but that discharge was not univer- 
sal in its application. The thirty-third section expressly pre- 
cludes from its benetits certain debts therein enumerated, but 
authorizes such debts to be proved, and dividends received 
on account. How is this court to ascertain whether or not 
the judgment of Ball, Hutchings & Co. was embraced in the 
exceptions? ‘That question is to be tested by the pleadings 
and statement of facts. The certificate of discharge itself 
excludes the above-named exceptions. Ball, Hutchings & Co. 
recovered their judgment after the date of this discharge. 
The basis of that judgment was the note of Coffee; but what- 
ever other basis it may have had is unknown to this court. 
Coffee tiled this bill to vacate this judgment by reason of his 
discharge. The onus was of course upon him, seeking extra- 
ordinary relief in equity, to plead and prove his whole case ; 
otherwise he was not entitled to the relief sought. (In re 
Ghiradelli, 4 Bank. Reg.,42; Bump on Bankruptey,376.) If 
this view be correct, an affirmance of the judgment follows. 

II. It is contended, by appellant, that the State court had 
no jurisdiction over Coffee after his adjudication of bank- 
ruptey, and could proceed no further with the original case. 
Section 21 of the act is quoted in support of this position, and 
a part of that section admits of such construction. But a 
succeeding paragraph of the same section provides: “And 
any such suit or proceeding shall, upon the application of the 
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bankrupt, be stayed, to await the determination of the court 
in bankruptcy on the question of the discharge.” The gen- 
eral clauses of this section are somewhat contradictory. They 
are to be construed together, and their real meaning arrived 
at. The suit or proceedings here referred to, are suit or pro- 
ceedings against the bankrupt pending his discharge. The 
creditor files his suit; the debtor goes into bankruptcy. It is 
not contemplated that such suit shall abate. On the contrary, 
its postponement is expressly provided for. It is the right of 
the bankrupt to stay the suit until the question of discharge 


o 


be settled. Even this is not peremptory, but this privilege is 
conceded to him. If he does not avail of it, the fault is his 
own. After his discharge is granted, he may plead his cer- 
tificate, and defend upon it as best he can. If he fails to set 
up the discharge against recovery of judgment, such judgment 


is valid and binding. | 

The provisions of the different clauses of this section are 
fully and ably discussed, by the United States District Court 
for the Southern District of New York, in In re Myron Ros- . 
enberg, reported in the second volume of Bankruptcy Regis- 
ter, page 82. The opinion in this case is pronounced by 
Judge Blatchford, noted for his experience and ability in this 
branch of the law. 

III. It is alleged, however, that Ball, Hutchings & Co., by 
proving their claim in bankruptcy, waived their right to pro- 
ceed to judgment. We find no ease cited which fairly sup- 
ports this position. It is not supported by reason. Having 
a claim against Coffee provable in bankruptcy, and having 
notice of his bankruptcy, they had no election save to prove 
their claim or to abandon it. They submitted themselves to 
the jurisdiction of the Federal court pro hée vice, had their 
claim verified, and put themselves in position to receive 
dividends from the assignee. This was their right and duty. 
But they did not abandon or dismiss their suit. They stayed 
it, but continued to maintain it, and in due time recovered 
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their judgment. Tad they failed to present their claim with- 
in the time and in the manner prescribed in the act, Coffee, 
or perhaps any creditor of his, could have interposed such 
failure as a bar to the further prosecution of their suit—a 
contingency which they of course desired to avoid. They 
would have been concluded by their own default. 

Such construction of the act of Congress will not be adopted 
by the court, if any other be fairly admissible. 

IV. The bankrupt, having obtained his discharge, was 
bound to plead his certificate in defense of the original 
action; otherwise he waived his rights under it, so far as 
that action is concerned. In the absence of such plea, the 
court could have no notice or knowledge of the tact; and he 
is concluded by the judgment. It is too late afterwards to 
set up such defense; not being made in due time, it is waived ; 
and there can be no revival of right to it. It is a personal 
plea, which must be pleaded or waived. 

In Fellows v. Hall, 3 McLean, 281, Justice McLean says: 
“Until this plea [bankruptcy] is interposed, the plaintiff is 
not bound to take notice of the bankruptcy of the defendant. 
He may, indeed, waive the defense, rather than draw in 
question the validity of the proceeding in bankruptcy.” And 
again: “This is not a favored defense. It may be defeated 
if the discharge was fraudulentiy obtained. And we think it 
should be pleaded both at law and in equity, and cannot be 
taken advantage of by motion.” (Palmer v. Merrill, 57 Me., 
26; Manwarring v. Kouns, 35 Tex., 171; Bradford v. Rice, 
102 Mass., 472; Hollister ». Abbott, 31 N. H., 442.) 


Roserts, Cuter Justrce.—This suit having been brought 
in the District Court, and citation having been served upon 
the appellant before he filed his petition in bankruptcy, the 
suit on the note thus instituted by appellees did not neces- 
sarily abate, for want of jurisdiction, by reason of either the 
filing of said petition, or by the appellees having proved up 
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and presented their claim on said note in the Bankrupt Court, 
or by his discharge in bankruptcy. (Bump, 114, 115.) 

The note, so far as anything appears in the record and 
judgment complained of, may have been a debt which was 
not discharged by his proceedings in bankruptcy, by being a 
debt within the exceptions contained.in the thirty-third see- 
tion of the Bankrupt law. (Bump, sec. 33, p. 439.) 

A State court in which a suit is brought will take no no- 
tice of proceedings in bankruptcy in a Federal court, unless it 
is properly presented in a way that it can be judicially acted 
upon. 

The District Court of Galveston County, wherein said suit 
upon said note was pending, was the proper tribunal to deter- 
mine that matter, had the discharge been pleaded as a de- 
fense. (Bump, sec. 34, pp. 443-44.) For that reason, it was 
necessary that appellant should have filed in said Dfstrict 
Court a plea setting up his discharge. (Fellows v. Hall & 
Allen, 3 McLean, 281; Palmer v. Merrill, 57 Me., 29; In re 
Robinson, 6 Blatchf., 253.) 

Having failed to do so, and judgment by default having 
been rendered against him upon said note originally sued on, 
he filed the petition in this case, in the nature of a bill in 
equity, to be relieved from the legal consequences of said 
judgment so rendered, in favor of appellees, against him. 

Without testing the sufficiency of the petition, by having 
the exceptions to it ruled upon, there being a plea of general 
denial tiled, a jury was waived, the cause was submitted to 
the court upon the pleadings and upon the facts agreed upon 
by the parties, and upon “the law and facts” a judgment 
was rendered against the appellant, from which he has ap. 
pealed to this court. 

To justify this remedy, it was necessary to allege and prove 
a valid defense, legal or equitable, and some good ground of 
mistake, accident, trust, or fraud, by which he was prevented 
from making his defense at the proper time. 
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The petition alleged, that the note upon which said judg- 
ment was rendered was given for a slave, purchased by ap- 
pellant from appellees. That might have been sufficient to 
show that it was a debt not falling within the exceptions of 
the thirty-third section of the Bankrupt law, and consequently 
the discharge, if pleaded, would have been a detense to the 
note. But this fact was not proved, as shown by the agreed 
statement of facts in the record, 

The petition also alleged, in substance, that the appellees 
had proved up their claim in bankruptey; that he thought 
that the suit in the District Court had been dismissed, as it 
should have been, and appellees by their acts misled appel- 
lant, which they well knew, and notwithstanding which they 
took their jadgment by default. There was no proof that 
appellees did anything to mislead the appellant, unless it was 
the act of proving up their claim in the Bankrupt Court; and 
that was not a fact which should have misled appellant. 

There was no proof that appellees knew that appellant was 
misled by it, or had any right to presume it. 

Thus the appellee has wholly failed to establish any equita- 
ble grounds of relief, upon the trial of the cause below. 

When a party seeks to be relieved from a judgment, it is 
incumbent upon him to allege and prove all such facts, if not 
admitted, as may be necessary to establish affirmatively good 
grounds of equitable relief. 

This not having been done in this case, we are not author- 
ized to hold that the judgment of the court is erroneous. 

Judgment affirmed. 

AFFIRMED. 





Mricasan Frazer, ADM’R, v. Saran M. THATCHER ET AL. 


1. FACT CASE.—See facts stated which justified the action of the court in 
refusing to disturb the verdict of a jury on an issue of fraud. 

2. FRAUD—PREFERRED CREDITOR.—Although a ereditor may know 
the insolvency of the debtor, he may fairly and legally secure for 

himself a preference over other creditors, (provided his negotiation 
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does not come within the prohibitions of the Bankrupt law,) and this 
though the object of the debtor be to defeat his other creditors, pro- 
vided the preferred creditor is not chargeable with notice of that 
fact. 

3. JUDGMENT LIEN—EQUITY.—The law, except as varied by registra- 
tion statutes, is, that a judgment lien is subject to every equity 
against land in the hands of a judgment debtor at the time of the 
rendition of the judgment. 


Appeat from Colorado. Tried below before the Hon. Liv- 
ingston Lindsay. 

This was a suit brought by appellant for 1010 acres of land, 
part of the Nelson league, in Colorado county, Texas; being 
the tract of land set apart by James 8. Montgomery to his 
son, William W. Montgomery, who, while financially embar- 
rassed, on the 15th of January, 1869, conveyed it to Sarah M. 
Thatcher, his sister, in consideration of $1005, which sum he 
claimed that he owed his sister;—this being all the property 
owned by him. Mrs. Thatcher, on the 31st day of December, 
1869, reconveyed the land to W. W. Montgomery, to enable 
him to negotiate a loan of money, which he did, by execut- 
ing a mortgage upon the land, to secure the payment of the 
money borrowed. 

On the 3d day of November, 1870, R. A. Brown, surviving 
partner of Shackleford, Brown & Co., obtained judgment 
against W. W. Montgomery, upon which an execution was 
issued and levied upon the land, which was sold by the sheriff 
of Colorado county on the first Tuesday in May, 1871, and 
purchased by R. A. Brown, who sold the land to the plaintiff, 
on the 10th day of April, 1872. He instituted suit on the 
24th day of September, 1872. 

The testimony tended to show that Montgomery was in- 
debted to his sister, Mrs. 8. M. Thatcher, and, being unable 
to pay, deeded her the land in satisfaction of the debt. The 
intent and purpose of the reconveyanee back to Montgomery, 
as appears from the testimony of several witnesses, was to 
enable Montgomery to negotiate a loan of about $1,200, by 
mortgaging the property. Mrs. Thatcher, when the recon- 
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veyance was made, requested that the deed should not be 
recorded, unless it should be found necessary to do so on her 
failure te pay the note. The object of the loan, as appears 
from the testimony, was not to enable Montgomery to raise 
money for himself, but for the purpose of redeeming the 
property of a brother of both the parties, whose land had 
been sold under execution during his absence in Mexico. 
To effect this object, the reeonveyance was made and the mort- 
gage made. The mortgagee, expressing his unwillingness 
to deal with a woman, or to sue her if in default, suggested 
the reconveyance, and dealt with W. W. Montgomery, who 
was coéperating with her to raise money for the benefit of 
the absent brother’s estate. It appears that the reconvey- 
ance was never, in point of fact, delivered to W. W. Mont- 
gomery, but remained in the hands of a third party, and was 
never recorded. Verdict and judgment for S. M. Thatcher, 
from which Frazer appealed. 


T. Barnard, for appellant.— When we take into considera- 
tion the relationship existing between the vendor and vendee, 
and the consideration for which the deed was executed, and 
subsequent reconveyance by Mrs. Thatcher to Montgomery 
without consideration, it is evident that the object and pur- 
pose of the conveyance from Montgomery to Thatcher were 
made for the purpose of defrauding creditors; and if it was 
made for that purpose, it was absolutely void. (Paschal’s 
Dig., art. 3876; Edrington v. Rogers, 15 Tex., 188; Wood 
v. Chambers, 20 Tex., 247; Bacon rv. O'Connor, 25 Tex., 223.) 

It is contended, by appellant, that the conveyance from 
8. M. Thatcher to Montgomery, on the 31st of December, 
1869, did vest a perfect title in the said Montgomery. 

The second assignment charges that the court erred in re- 
fusing to give the charges asked by the plaintiff. The known 
insolvency of the grantor, and his acts in putting his property 
out of the reach of his creditors, were evidence of fraud; and 
the knowledge of his insolvency by the appellee was suffi- 
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cient to invalidate his deed. (Green v. Banks, 24 Tex., 514.) 
The possession of the property by W. W. Montgomery, after 
his conveyance to Mrs. Thatcher, and her subsequent release 
to him of the same, are circumstances which establish her 
knowledge of his intention to defraud his creditors, and of 
her aiding and assisting him in it. She will not be heard to 
plead ignorance of the intention of her brother, when she 
might have informed herself by the use of ordinary diligence. 
(Garahy v. Bayley, 25 Tex. Supp., 302.) 


Delaney & Cook, for appellees. 


Goutp, Assocrate Justice.—There are but three points 
covered by the assignments of error, and none other will be 
considered, 

Reversing their order, and commencing with the third, the 
question presented, is whether the verdict was unsupported 
by, or contrary to, the evidence. There were but two mate- 
rial issues of fact: Ist. Was the conveyance from Montgomery 
to Mrs. Thatcher fraudulent; or was it merely such a prefer- 
ence of one creditor over others as was legitimate? 2d. Was 
the deed from Mrs, Thatcher to Montgomery placed in the 
hands of Cook to be used by him only for a special purpose, 
and without any intention of vesting in Montgomery any 
other or beneficial title? By their verdict, the jury deter- 
mined these issues of fact against the plaintiff; and we think 
that the evidence justifies the action of the court below in 
refusing to disturb that verdict. 

The second error assigned, is that the court erred in refus- 
ing to charge the jury, “That if, at the time of the conveyance 

F from Montgomery to Mrs. 8. M. Thatcher, Mrs. Thatcher 
knew the embarrassed condition of W. W. Montgomery, and 





if the conveyance was made to defraud his creditors, then the 
fact that Mrs. Thatcher paid a valuable consideration does not 
divest the transaction of fraud and covin, and the land was 
subject to W. W. Montgomery’s debts, and the law of the 
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east is with the plaintiff; and you will so find.” The objec- 
tion to this charge, is that if Mrs. Thatcher knew of the embar- 
rassed condition of her brother, she is denied the privilege of 
making with him a fair trade, for the purpose of securing 
payment of her honest debt against him. Surely, although 
she knew Montgomery to be insolvent, she might fairly and 
legally secure for herself a preference over other creditors, 
provided she did not come within the prohibitions of the 
Bankrupt law ; and this, too, even though Montgomery’s ob- 
ject may have been to defeat his creditors, unless she was 
chargeable with notice of that fact. 

The charge asked was rightly refused. 

The remaining assignment of error, is “That the court 
erred in its charge to the jury, that if the reconveyance by 
Sarah M. Thatcher of the land sued for, to her co-defendant, 
was for the purpose of enabling her and her brother to raise 
money for the relief of their other brother, that such recon- 
veyance did not divest her of the title to the land, nor vest it 
in her co-defendant.” 

The purport of this charge was to direct the jury to con- 
sider the object for which the deed by Mrs. Thatcher was 
made and placed in the hands of Cook, in determining 
whether its effect was to make the land subject to the exeecu- 
tion. The appellant assumes that if the deed took effect, and 
passed the legal title to Montgomery, the land was thereby 
made subject to his debts; and that it was inadmissible to 
look behind the deed, to its consideration and object, for the 
purpose of showing that the equitable ownership was still in 
Mrs. Thatcher. But the law, except as varied by the regis- 
tration statutes, is, that a judgment lien is subject to every 
equity against the land in the hands of the judgment debtor, 
at the time of the rendition of the judgment. (Blankenship 
v. Douglass, 26 Tex., 228, and authorities there cited.) 

The equitable rights of Mrs. Thatcher in the land would be 
protected from sale under judgment and execution against 
Montgomery, unless, under the registration law, those rights 
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are subordinated to the claim of a creditor or innocent pur- 
chaser. As no question in regard to the effect of the regis- 
tration law has been raised in this case, it is fair to assume 
that the plaintiff’s claim could not be strengthened by show- 
ing that any lien was acquired by Brown, either as creditor 
or purchaser, without notice of Mrs. Thatcher’s equities. It 
is enough to respond to the question presented by the assign- 
ment of error. The response is, that only the actual or bene- 
ficial interest of W. W. Montgomery was subject to the exe- 
cution, and that the court did not err in directing the jury to 
look to the purpose of the reconveyance; and that if that 
was merely to facilitate the loan, the title did not vest in 
Montgomery so as to be subject to sale. 
The judgment is affirmed. 
AFFIRMED. 





Tue Houston AND Texas CENTRAL Rartway Co. v. Mary 
A. Moore. 


1. DAMAGE SUITS FOR CAUSING DEATH, &¢C.—The act of February 
2, 1862, authorizing the heirs, representatives, &c., of deceased per- 
sons to sue for and recover damages, when the death of the ances- 
tor, &e., has been caused or oecasioned by the negligence, culpable 
or wrongful act of another, was not abrogated by the Constitution 
of 1869 on the same subject. 

2. CASE APPROVED.—The Houston and Texas Central Railway Co. v. 
Bradley, 44 ‘Tex., 171. 

3. CONSTRUCTION OF STATUTE— DAMAGE SUIT.—Only one suit can 
be brought under the statute for the act causing the death, &c. 
Such suit, whether brought by one or all of the parties to whom ° 
suit is allowed, is for the benefit of all the parties entitled to share 
in the damages. Successive suits are negatived. 

4, PARTIES TO SUCH SUITS—PLEADING.— The better practice is to 
join all entitled to participate in the damages as parties ; but should 
any be omitted, the petition should state all who are entitled to 
share in the recovery. When it is evident, from the petition, that 
all are not so described, exceptions on that account should be al- 
lowed. 

5. SAME—PRACTICE.—Where the pleadings show the parties so entitled 
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to share in the judgment, and an apportionment of the damages 
among the parties is not made in the judgment, such failure is error, 

6. RAILROADS MAY MAKE RULES FOR THEIR BUSINESS.—A railroad 
company, though a common carrier, has the right to make reason- 
able regulations for conducting its business. © 

7. SAME.—A regulation that freight and passengers will be carried on 
its road in separate trains, is reasonable ; and the road has the right 
to enforce it, when they furnish sufficient accommodations for each. 

8. SAME.—A party, against such rule, intruding himself upon a freight 
train, and suffering injury, cannot recover therefor. 

9. USAGE.—Where a railroad company, notwithstanding such rule, 
habitually permits passengers on its freight trains, the company 
would be liable. : 

10. RULES OF RAILROAD—FACTS EXPLAINING SAME.—But where 
such rule exists, and there are no cars attached to the trains except 
freight cars, the burden of proving the consent of the road would be 
cast upon the parties claiming Camages for injury to one taking pas- 
sage on such freight train. 

11. CASE IN suIT.—Where the evidence shows the existence of such 
rule excluding passengers from freight trains, and that the conduc- 
tor had no authority to relax the rule, and that the party injured 
was acquainted with the regulations of the company: Held, That it 
cannot be presumed that the company had contracted to carry such 
injured party as a passenger; and no action can be maintained for 
the injury resulting in his death, caused by the wreck of the freight 
train. 


Error from Harris. Tried below before the Hon. James 
Masterson. 

August 10, 1872, William C. Moore, husband of Mary A. 
Moore, was on a freight train running on the Houston and 
Texas Central Railway between Hempstead and Touston. 
At a point about two miles and a half west of Hockley sta- 
tion, the train ran off the track, and Moore received injuries, 
from the effects of which he died. 

March 3, 1873, Mary A. Moore brought suit against the 
railway company, in her own right, and as mother and natu- 
ral guardian of William J. Moore, aged about thirteen years, 
and Mattie F. Moore, aged about eight years. The plaintiff 
alleged that her husband came to his death by the negligence 
of the defendants, its agents and servants, under circum- 
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stances such as to make the defendant liable, and claimed 
damages to the amount of fifty thousand dollars. 

The defendant excepted to the petition, because the proper 
parties were not shown to have been made; pleaded the gen- 
eral issue; and specially alleged in defense that the car or train 
on which the deceased was, at the time he received the injury, 
was a freight train, and that he was on said train without the 
consent of the defendant, and knowingly in violation of de- 
fendant’s orders and instructions; that the injuries were the 
result of the gross negligence and carelessness of the deceas- 
ed, and not owing to the negligence or carelessness of the 
defendant, its servants or agents. 

The testimony is sufficiently given in the opinion. 

Upon the exceptions, the court made the following order, 
forming part of the judgment: “Exceptions to parties plain- 
tiff sustained so far as minor plaintiffs are concerned, the 
court holding, that, since the statute of 1870, a suit can only 
be brought by special guardian, if there is one, and demurrer 
overruled.” And in the instructions, the court directed the 
jury to find damages to the plaintiff, “and not to her chil- 
dren’s loss; for their loss, if liable, the company is liable to: 
them in an action when brought.” 

The jury returned a verdict for plaintiff for five thousand. 
dollars, upon which judgment was rendered. 

Writ of error by the defendant. 


Goldthwaite ¢ Turner, for plaintiff in error.—Where: a 
party is injured by the wrongful act, neglect, unskillfulness, 
or default of another, but survives the injury, his right to 
compensation is plain, without the aid of legislation, and the 
amount of such compensation, when recovered, becomes a 
part of his estate. When death ensues, the statute simply 
prevents the suit which the injured party might have prose- 
cuted if death had not ensued, from abating with the death 
of the original party, and authorizes the suit for damages to 
be prosecuted by the surviving. partics named in the act, 
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which the common law did not authorize. The survivors 
named in the act are simply authorized to bring the suit 
which the deceased might have brought, had he survived. 

Every section of the act pregnantly negatives the construc- 
tion which would authorize a succession of independent ac- 
tions by the several persons entitled. Every section is replete 
with the idea and principle of unity,—unity of plaintiffs, 
unity of parties, unity of action, and unity of remedy; one 
suit, one trial, one estimate of damages, one verdict, one 
judgment, and one division of the amount recovered amongst 
the parties entitled under the law, who are alive when the 
judgment is recovered. 

That but one action can be maintained under our statutes, 
is obvious from the phraseology of the whole act. “The 
person who would have been liable if death had not ensued, 
shall be liable to an action for damages, notwithstanding the 


death of the person injured. Every such action shall be for 
the sole and exclusive benefit of the surviving husband, wife, 
child or children, and parents of the person whose death shall 
have been so caused, and [the suit] may be brought by such 


entitled parties, or any one of them.” When brought by one 


of the entitled parties, it must be for the use and benefit of 
all others entitled; for “in every such action the jury may 
give such damages as they may think proportionate to the injury 
resulting from such death.” Had it been intended that each 
party entitled should have the right to prosecute an independ- 
ent suit, certainly the language would have been different. 
There would have been no necessity for providing that the 
amount so recovered shall be divided amongst the person or 
persons entitled under the act. When the action is so brought 
by one of the parties for the benefit of all others entitled, the 
party bringing the suit must show affirmatively who the 
parties entitled are, and that they are the only parties en- 
titled; for if this be not required, how can the amount so 
recovered be divided amongst such of the parties entitled 
“as shall then,” at the date of the judgment, “be alive, in 
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such shares as the jury shall find and direct”? Again, that 
not more than one action shall lie for and in respect of the 
same subject-matter of complaint, is apparent also from the 
fourth section of the statute. The action shall not abate by the 
death of either party to the record. If the plaintiff die pend- 
ing the suit, where there is only one plaintiff, some one or 
more of the parties entitled to the money recovered may be 
substituted, and the suit prosecuted to judgment in the name 
of such party or parties for the benefit of the persons entitled. 
It is only because several independent suits cannot be main- 
tained that this provision is made, because one suit only can 
be prosecuted for the benefit of all the parties, however 
numerous they may be. No one but a party entitled under 
the act can be a party to the suit. The suit of a sole surviv- 
ing plaintiff must abate upon his death; for the money re- 
covered, by the judgment can only go to the parties named 
in the act, or such of them as shall then, at the date of the 
judgment, be alive. 

Suppose the deceased had left surviving him both father 
and mother, dependent upon him for support, would it be 
contended that each would have the right to maintain a sep- 
arate suit? Or had left a wife and eleven children, would it 
be contended that twelve independent suits might be brought 
by the twelve different parties entitled, and the question of 
damages submitted to twelve different capricious juries ? 
Does not such a proposition savor of the ridiculous? Is it 
not absolutely absurd? And yet is it not exactly what the 
defendant in error is endeavoring to maintain before this 
court? If Mary A. Moore, the widow, can properly main- 
tain this suit, cannot any child maintain its suit? Cannot 
the father and the mother do likewise? But one action can 
be brought; and in that one action the rights of every party 
entitled under the act must be adjudicated. 

The right of action which the common law denied is fully, 
adequately, and completely given in the first section of the 
statute under consideration. Turn to it: 
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“Section 1. If the life of any person is lost, by reason of 
the negligence or carelessness of the proprietor or proprie- 
tors, owner, charterer, or hirer of any railroad, steamboat, 
stage-coach, or other vehicle for the conveyance of goods or 
passengers, or by the unfitness, gross negligence, or careless- 
ness of their servants or agents; and whensoever the death 
of a person may be caused by wrongful act, neglect, unskill- 
fulness, or default, and the act, neglect, unskillfulness, or de- 
fault is such as would, if death had not ensued, have entitled 
the party injured to maintain an action for such injury, then, 
and in every such case, the person who would have been lia- 
ble if death had not ensued, shall be liable to an action for 
damages, notwithstanding the death of the person injured, 
and although the death shall have been caused under such 
circumstances as amount in law to a felony.” 

Were the statute to go no further, it would, as we have 
said, amply secure the right of action. The ordinary form 
of action would then be resorted to, very properly, as the 
remedy for the enforcement of the right so created and 
given, The claim for damages would be recoverable in the 
same manner, and by the same legal proceedings which are 
resorted to for the recovery of every other claim due the de- 
cedent’s estate. 

Then the result of the litigation—the amount recovered— 
would be assets in the hands of the executor or administrator 
for the payment of debts, or be subject to partition among the 
heirs, according to the statute of descent and distribution. 

Now it is provided, by this statute, that the particular per- 
sons named in the act shall be the beneficiaries of the suit 
for their sole and exclusive benefit. 

Then if the estate of the deceased were opened by admin- 
istration, no one but the executor or administrator could 
maintain it. 

Now it may be maintained by any one of the parties enti- 
tled for the period of three months after the death of the 
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deceased; but when prosecuted by one, it must be prosecuted 
for the benefit of all the parties entitled. 

Then, if there were no necessity for administration, all 
persons having an interest in the subject-matter of the litiga- 
tion would be necessary parties to the suit. 

Now, as we have seen, it is otherwise provided by the stat- 
ute. 

Then the parties entitled would not be limited to three 
calendar months in bringing their suit. 

Now, as we have seen, they are so limited. 

Then the ordinary period prescribed by the statute of lim- 
itation would be the only bar to the action. 

Now it must be brought within one year of the death of 
the deceased. 

Then the right of action and recovery would not be lim- 
ited to those who are alive at the time the judgment is ren- - 
dered. 

Now every party named in the act as entitled may die 
before judgment is rendered, and the deceased, whose death 
was so caused, may have a score of grandchildren; yet they 
would not be entitled to judgment, for they are not parties 
named in the act as entitled. 

Then minors could properly appear by guardian, or next 
friend, as in all other causes. 

Now the statute makes no provision for such appearance, 
but negatively excludes such an idea, by making provisions 
inconsistent therewith : 

“The statute authorizing the action is in derogation of the 
common law, and must be st*ictly construed. The cause of 
action thereby created can be prosecuted only within the 
time, only by the persons, only in the manner designated in 
the act. When a statute gives a right, and at the same time 
provides a remedy for the enforcement of that right, that 
remedy must be pursued.” The defendant in this case de- 
mands that the statute shall be strictly pursued in this case. 

Mr. Sedgwick, in his treatise on Statutory and Constitu- 
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tional Law, says: “ When a right originally exists at com- 
mon law, and a statute is passed giving a new remedy, with- 
out any negative, expressed or implied, upon the old common 
law, the party has his election, either to proceed at common 
law, or to proceed upon the statute. The statutory remedy 
is merely cumulative.” And he cites many instances, and 
proceeds: “ But, on the other hand, where by statute a new 
offense is created, and a new penalty is given for it, or a new 
right is given, and specific relief given for the violation of 
such right, the punishment or the remedy is confined to that 
given by the statute.” (Sedgwick on Stat. and Const. Law, 
p. 401, et seq.) 

In Thurston v. Prentiss et a/., 1 Manning, (Mich.,) 200, the 
court said: “It is a well-established principle of law, that 
where a statute gives a new right, and prescribes a particular 
remedy, such remedy must be strictly pursued, and the party 
seeking the remedy is confined to that remedy, and that 
only ;” citing 1 Com. Dig., 44, 47, 48; 9 Bacon’s Abr., 259, 
260; 2 Burr., 803; 1 Blackf., 405; Saund. Pl. and Ev., 829; 
5 Johns., 175; 3 Mass., 307; 5 Id., 514. 

Beckford v. Hood, 7 Durnf. & E., 616, is also cited. This 
was a copyright case, in which Lord Kenyon said: “The 
statute having vested the right in the author, the common 
law gives the remedy by action on the case for the violation 
of it. Of this there could have been no doubt made, if the 
statute had stopped there. But it has been argued, that as 
the statute, in the same clause that creates the right, has pre- 
scribed a particular remedy, that, and no other, can be re- 
sorted to; and if such appears to have been the intention of 
the legislature, I should have subscribed to it, however in- 
adequate it might be thought.” 

Moncrief v. Ely, 19 Wend., 405, was an action of assump- 
sit, for the support of an illegitimate child. Chief Justice 
Nelson said, in delivering the opinion of the court: “I regret 
that my examination of this case has not enabled me to come 
to the conclusion that the judgment below ought to be re- 
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versed, as the moral obligation and justice of it are strongly 
against the defendant. But it cannot be matter of doubt, 
that, anterior to the statute of 18 Eliz. and 6 Geo. II, the 
putative father was under no legal liability to maintain his 
illegitimate offspring, and as that liability has been wholly 
created by statute, the remedy there prescribed to enforce the 
duty must be followed. We have copied these statutes, and 
others on the same subject, and they afford ample provision, 
both for the public and all individuals concerned.” 

We submit, that on the merits of this case, the plaintiff is 
not entitled to recover. The defendant is not liable in dam- 
ages. The deceased, at the time of the happening of the aec- 
cident, was not a passenger on the defendant’s cars. He was 
not rightfully thereon. The defendant owed him no duty. 
He knew the defendant’s regulations forbade his being there- 
on. He knew that the defendant’s servant and agent, the 
conductor, was acting ultra vires, beyond the scope of his em- 
ployment, in permitting him to be thereon. Knowingly and 
willfully, the deceased became a trespasser on the defendant’s 
ears, and without the defendant’s knowledge and consent; 
for the defendant is presumed to have knowledge only of 
the acts of its agents done rightfully in the course of their em- 
ployment. The deceased brought destruction upon himself 
by his own act—an act which he knew to be wrongful—an 
act in which the defendant had no complicity. 

Counsel discussed carefully the facts and instructions of 
the court, and cited Dunn v. Grand Trunk R. R. Co., 58 
Me., 187; 2 Redfield’s Am. Railway Cases, 290; Murch v. 
Concord Railway, 29 N. IL, 9; Elkins v. B. & M., 3 Foster, (23 
N. IL.,) 275; Steamboat New World et a/. v. King, 16 How., 
469; Smith on Mer. Law, 559; Pope v. Nickerson, 3 Story, 
475; Citizens’ Bank v. Nantucket Steamboat Co., 2 Story, 32; 
2 Pars. on Ship. and Adm., 7; Philadelphia and Reading R. R. 
Co. v. Derby, 14 How., 468; Sleath v. Wilson, 9 Car. & P., 
607; Lackawanna and Bloomsburg R. R. Co. v. Chenewith, 
52 Penn., 382; Robertson v. N. Y. & E.R. R. Co., 22 Barb., 
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91; Eaton v. Delaware, Lackawanna and Western Railroad 
(New York Commission of Appeals, Law Register for No- 
vember, 1874, p. 665). 


Waller, Cook, Harris & Masterson, for defendant in error. 

I. The exception to the parties does not state what parties 
are referred to or desired by the defendant in the lower court, 
and it is only in the final judgment that the exception is acted 
on by the court, and it is there sustained, as far as acted on at 
all; and the charge of the court, limiting the amount of dam- 
ages to the injury sustained by Mary A. Moore, and excluding 
from the estimate the injury suffered by the children, was a 
necessary consequence of the sustaining the exception; and 
certainly the plaintiff in error will not be heard to complain 
' that its own exception was sustained, and will not be permit- 
ted to assert that the court erred, when, if error was com- 
mitted, it was in favor of the company, and limited the 
damage to the loss sustained by one plaintiff, instead of ex- 
tending it to the loss suffered by all. If the exception had 
not been sustained, and the charge had not been given, it is 
apparent that the verdict would have been for a much larger 
amotnt—probably three times what it was. It is apparent 
that the plaintiff in error was benefitted, and not injured, by 
the ruling of the court. If there was error, the children were 
the only persons injured; and as they are not complaining, 
and have not sought a reversal of the case, the plaintiff in 
error, the party benefitted, cannot assign error committed at 
its instance against them as a ground for reversal ,as to it. 
(Herndon v. Bremond, 17 Tex., 434; Hendrick v. Cannon, 5 
Tex., 248; Cheatham v. Riddle, 8 Tex., 166.) 

It is stated that the court erred in overruling the exception 
in part. The record does not show such to be the fact. The 
exception itself is general in its terms, “that proper parties 
are not shown to have been made.” The only order of court 
upon it is that sustaining it; hence that assignment will not 
be noticed. It is assumed by plaintiff, that if this judgment 
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is sustained, the children of Moore may recover in another 
suit. If, as asserted by plaintiff in error, only one judgment 
can be recovered in a case like this,—if that is true, and the 
children ‘should sue again, the railroad company could plead 
this judgment in bar; and if they complain that they recov- 
ered nothing, the company could well reply: The jury gave no 
verdict for you, and if the court erred in its charge to the 
jury so that you recovered nothing, you should have appealed 
the case and had the error reversed, and should not have 
brought a second suit. If, on the other hand, distinct suits 
may be brought by the different parties entitled, then the 
company cannot complain that all were not in this suit; and 
certainly not when we bear in mind that the children were 
excluded from participating in the estimate of damages at 
the instance and exception of the plaintiff in error. 

The very terms of the law, quoted by the counsel for plain- 
tiff in their brief, are that the suit may be brought by any one 
of the entitled parties. (Paschal’s Dig., art. 16.) 

Mary A. Moore, then, being one of the entitled parties, 
clearly had the right to maintain her suit. The act referred 
to is not the only authority for suit. We submit, that the 
failure on the part of the railway to keep the road-bed in 
order is a willful omission of duty, which resulted in the 
homicide of Moore, for which damages could be recovered 
by his widow, independent of the legislative act. (Const., 
art. 12, see. 380.) And if her co-plaintiiis were, by the charge 
of the court, excluded from participating in the damages, they 
are the only persons who can complain, and they not having 
appealed, this court cannot reverse the judgiment on. account 
of error as to them. The plaintiff in error, in his brief, for 
the first time asserts that the right of action of Mary Moore 
was barred in three months, and was not brought until seven 
months. This court will not entertain a plea of limitation, 
even when well founded, if not presented in the court below 
and not appearing in the record, but presented for the first 
time in the brief of counsel; and in this case we think limit- 
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ation would have no application, even if it had been urged 
in the District Court. The fair construction of section 2 of 
the act, (Paschal’s Dig., art. 16,) is that the parties entitled 
only are the persons who can sue in the first three months, 
and if they do not sue in that time, either they or the execu- 
tor or administrator may sue at any time within the one year. 
The suit by an executor or an administrator must not be until 
after three months, and within one year; but the suit by the 
parties themselves may be at any time within the year. This 
question is not presented in the record in any way, and we 
submit that the plea would have been properly overruled if it 
had been made in the District Court in due order of pleading. 

II. It is in evidence that Moore was on the train by per- 
mission of the conductor of the train, and it is not controvert- 
ed that the verdict of the jury is conclusive of the fact of 
negligence on the part of the company, in having a broken 
rail and rotten ties on its road-bed, and that the broken rail 
and rotten ties were the immediate cause of the injury. The 
counsel for plaintiffin error state, in their brief, that the whole 
burden of their defense, was that Moore was on the train 
without the consent of the company, and asserting that the 
conductor of the train was not acting within the scope of his 
authority in consenting to Moore traveling on the train, and 
therefore the company was not liable for negligence; and 
plaintiff refers to decisions that show beyond controversy, that, 
unless Moore was absolutely a trespasser, the rulings of the 
court below are correct and the judgment right. We refer 
to Dunn v. Grand Trunk Railroad, 58 Me., 187; Steamboat 
New World v. King, 16 How., 469; Philadelphia and Read- 
ing Railroad Co. v. Derby, 14 Id., 468. 

We invite the attention of the court to these cases, as 
directly decisive of the point at issue, viz., the power of the 
conductor to bind the company, by permitting a passenger to 
ride on a freight train. 

We submit, that the facts of this case clearly show that 
Moore was rightfully on the train; and the necessary conclu- 
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sion is, that the company would have been liable for damages 
even if their liability was limited to that ordinarily incurred by 
common ecarriers. It is not, however, so limited. The stat- 
ute does not require that there shall be a common-carrier con- 
tract between the parties, in order to make the company re- 
sponsible for neglect or carelessness which results in the death 
of a person. There need be no contract between the parties. 
All that the statute says, in substance, is that if the life of a 
person is lost by reason of negligence or carelessness, or 
wrongful act or default of the owner of a railroad, &e., ser- 
vants or agents, the company shall be liable for damages, not- 
withstanding the death of the party injured. (Paschal’s Dig., 
art. 15.) The only question, under the statute, is——Was the 
death of Moore caused by the negligence or carelessness of 
the railroad company, its servants or agents ? 

The verdict of the jury is conclusive as to the fact of neg- 
ligence and carelessness, and that Moore’s death was caused 
by it; hence it is immaterial whether Moore was or was not 
a passenger with a contract with the company that the law 
attaches to common carriers. He certainly was a person 
killed by the negligence or carelessness of the company in 
not keeping its road-bed in order; and that was all the law 
required to make the company responsible for damages. 

Section 30 of article 12 of the Constitution, and the act of 
the Legislature, do not limjt the responsibility of a corporation 
or individual causing the death of a person to that of a com- 
mon carrier. They go farther, and hold them responsible 
in damages whenever a death of a person is caused by their 
willful act or omission, or by negligence, carelessness, wrong- 
ful act, or default. The liability as common earrier still 
exists in our State. In addition to that, the law extends the 
liability to all persons or corporations causing the death by 
carelessness or negligence, whether such persons are common 
carriers or not. 


Moore, AssocraTE Justice.—It is obvious, from an inspec- 
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tion of the record, that this action was brought under the act 
of February 2, 1862, authorizing the heirs, representatives, or 
relatives of deceased persons to sue for and recover damages, 
when the death of the ancestor, relative, testator, or intestate 
has been caused or occasioned by the negligence, culpable or 
wrongful act of another; or at least that it was so treated and 
regarded in the court below. Evidently, there is a manifest 
difference in respect to the parties by whom the action may 
be maintained, and the character of damages which may be 
recovered, when the suit is under the Constitution instead of 
the statute. (Paschal’s Dig., art. 15, et seq.; Const. 1869, 
art. 12, sec. 30.) That there is no such conflict, however, be- 
tween the provisions of the statute and Constitution, so that 
the former is abrogated by the latter, seems to be decided, by 
the majority of the court, in the case of Tlouston and Texas 
Central Railway Co. v. Bradley, (guardian, &c.,) 45 Tex., 171; 
although it is said in the opinion that “the effect of the con- 
stitutional provision on the act of 1862 is not raised by the 
pleadings, and not discussed in the briefs.” That action, 
however, like the present one, though based upon the stat- 
ute, was brought after the adoption of the Constitution. 
If the statute was repealed by the Constitution, whether the 
effect of such repeal had been raised in the pleading or 
discussed in the briefs or not, as there would have been no 
authority of law. for such an action as authorized by the 
statute, the judgment could not have been affirmed. The 
point in the mind of the judge by whom the opinion was pre- 
pared, to which reference is had in the remark which I have 
quoted, relates, I suppose, to a question which might have 
been made in that case, touching the right of parties entitled 
to an action under the Constitution as well as the statute, to 
recover in the same suit exemplary damages as well as such 
as are given by the statute. 

But if we concede that a recovery might be had in one 
action for all such damages as a party may be entitled fo, 
either under the Constitution or statute, and that separate 
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and consecutive actions may be maintained by the different 
parties named in the Constitution, as appellee did sue for or 
recover exemplary damages, whether the court below erred 
in its ruling upon appellant’s exceptions, or whether the judg- 
ment in appellee’s favor for the entire damages assessed by the 
jury, leaving appellant, in the opinion of the presiding judge, 
subject to other actions of like character by the children of 
the deceased husband, must be determined by reference to 
the statute upon which, as we have said, the action and judg- 
ment are based. 

The plain and obvious purpose and etfect of the statute are 
to give to the parties therein named an action similar in char- 
acter to that which might have been maintained by the party 
injured if death had not ensued, when death ensues by the 
means or under the circumstances indicated in it. But, as 
counsel for appellant says, “the act pregnantly negatives the 
construetion which would authorize a succession of inde- 
pendent actions by, the several parties entitled.” Unques- 
tionably, it may be brought by all or any one of the parties; 
but whether brought by one or all, it is brought for the sole 
and exclusive benefit of the surviving husband, wiie, child or 
children, and parents of the deceased, who are alive at the 
date of the recovery. If the suit is brought by only one of the 
parties entitled, and he dies pending the action, it does not 
abate, but it may be prosecuted to judgment in the name or 
names of some one or more of the parties entitled. Unques- 
tionably, all parties entitled to share in the recovery may, 
and no doubt should, more appropriately join in the suit; 
but if some of them fail or neglect doing so, any one of them 
may maintain and prosecute it; but he must do so for the 
benefit of the other parties as well as himself. If a recovery 
is had, whether the suit is brought by one or all, the amount 
recovered “shall be divided amongst the persons entitled 
under the act, or such of them as shall then be alive, in such 
shares as the jury shall find and direct.” 

To enable the jury to make this division, where all parties 
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entitled have not joined in the suit, the petition should show 
all amongst whom the amount recovered should be divided ; 
and the judgment should award to each of the parties for 
whose benefit the action is brought, the share as found and di- 
rected by the jury. When it appears, from an inspection of 
the petition, that it does not contain the proper averments to 
enable the court to distribute the damages as contemplated 
by the statute, it is subject to exception; and when the facts 
are sufficiently exhibited by the pleading, but the judgment 
fails to divide the damages assessed by the jury among the 
parties as directed by the statute, it is error. 

It is also insisted, by the appellant, that the judgment is 
erroneous and should be reversed, because appellee’s husband, 
when injured, was not a passenger, but was, as he well knew, 
wrongfully on appellant’s cars. 

It appears, on the face of appellee’s petition, that the de- 
ceased, when he received the injuries which caused his death, 
was on a freight train. The evidence shows that there was 
no person on said train but the employés of appellant, ex- 
cept the deceased, who had been an engine-driver, running a 
train on appellant’s road for a year or two, until about a 
month or six weeks previous to his death, and well knew 
that passengers were not allowed to travel on freight trains 
on appellant’s road; that the officers in charge of such trains 
‘were forbidden to allow parties to ride upon them without a 
special pass from the general superintendent of the road; 
that no such pass could be gotten without a release of appel- 
lant from damages in case of accident; that this was the con- 
dition upon which permits to ride upon freight trains were 
given, because of the greater risk of accidents to passengers 
on freight trains than on passenger trains, and because the 
company would not assume such risks on behalf of persons 
desiring to travel in this unusual and extra-hazardous man- 
ner. 

On the other hand, it cannot be doubted that deceased was 
riding on the train with the knowledge and consent of the 
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conductor. But whether he paid fare, or had a pass or permit 
to travel on a freight traén, is not shown. 

Under this state of case, the question to be determined, is 
whether appellant had assumed the risk of a common carrier 
of passengers in respect to the deceased, while thus riding 
upon its freight train; or, in other words, whether deceased 
was, in contemplation of law, a passenger on appellant’s train ; 
or if not such passenger, strictly speaking, whether the assent 
of the conductor to his getting upon the train gave him the 
right to ride upon it, and render appellant responsible for any 
injury done him while thus on the train, to which he in no 
manner contributed. 

Appellant, as a railway company, is a common carrier of 
both freight and passengers; but has, unquestionably, the right 
to make reasonable regulations for conducting its business; 
and parties dealing with it must conform to such regulations. 
That a regulation of a railway company, that freight and pas- 
sengers will be carried on its road in separate trains, is a rea- 
sonable regulation, can hardly be doubted by any one. In- 
deed, it seems a highly salutary regulation, for the public as 
well as the company. Nor can it be controverted, when 
a railroad company makes other suitable provision for passen- _ 
ger travel, that no one has the right to demand that he shall 
be allowed to ride in its trains devoted exclusively to the car- 
rying of freight. If a party, in violation of such regulation, 
and without the consent of the company, forces himself into 
one of its freight trains, it surely cannot be supposed that the 
company could be held responsible to him in its character as 
a carrier of passengers; or that the party who should thus 
contribute to the injury which he might sustam while thus 
wrongfully in the train, may maintain an action against the 
company for such injury. Unless he could, an action cannot 
be maintained under the statute by his heirs, representatives, 
and relatives, in case of his death. 

It may be true, where a railroad company habitually per- 
mits passengers to travel on its freight trains, notwithstand- 
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ing it may by regulation prohibit it, that the company will 
incur the same responsibility to such passengers as if they 
were on the regular passenger cars. But when it is shown 
that the regulations of the company absolutely forbid pas- 
sengers riding on freight trains, and where there are no cars 
attached to such trains except those ordinarily accompa- 
nying trains exclusively for freight, or such as, by their ap- 
pearance and manner in which they are fitted up, could not 
be properly regarded as inviting passengers into the train, the 
burden of proving that the party injured was justified in go- 
ing upon such train as a passenger, properly devolves upon 
those who sue for damages resulting from injuries sustained 
by him while on such train. Do the facts in this case show 
that appellant permitted passengers to travel on its freight 
trains, notwithstanding its regulation prohibiting it, to an ex- 
tent or in a manner to warrant the deceased in supposing 
that he was authorized to get upon its freight train as a pas- 
senger? Certainly they do not. 

If, then, it can be inferred that the deceased was properly 
on the train, it must be upon the supposition that he had a 
special permit; or that the conductor of the train was author- 
ized to annul or waive the regulation of the company pro- 
hibiting passengers from traveling in freight trains. But the 
evidence shows that the conductor had no such authority, and 
‘that the deceased must have known that he had not. 

This is not the case of an ordinary traveler, unacquainted 
with the regulations of the railroad, or if acquainted with them 
at all, only in a general way; or of one who is uninformed 
as to the powers and functions of the officer in charge of the 
train, and who, if he knew that passengers had been some- 
times carried by such train, might suppose that the officer in 
charge of it had authority to relax or set aside the rule in 
special cases; which seems to be the extent to which the case 
of Dunn v. Grand Trunk Railway, 58 Me., 187, relied upon 
by appellee, goes,—but which, even on its facts, seems to 
‘be greatly questioned by Judge Redfield, the distinguished 
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commentator on railroad law; (Redf. Am. Railroad Cases, 
490;) and to have been denied by the New York Commis- 
sidners of Appeal, in the case of Eaton v. The Delaware, Xe. 
Here, the deceased, who, only a short time previously to his 
going on the train, had been in the employment of appellant, 
must have known that the conductor was forbidden to allow 
him to travel as a passenger upon the train. 

It cannot, in view of all the facts of this case, be said that 
appellant had undertaken or contracted with the deceased to 
carry him as a passenger over its road, or that we are war- 
ranted in saying the prima-facie presumption that the deceased 
was wrongfully upon appellant’s train, when he received the 


injuries which caused his death, has been rebutted; and, if 


death had not ensued, that he could have maintained an 
action against appellant on account of the injuries which he 
received by the wreck of the train. The judgment must 
therefore be reversed and the cause remanded. And it is so 
decreed. 

REVERSED AND REMANDED. 





CHARLES SCHMELTZ ET AL. V. M. V. GAREY ET AL. 


1, PARTIES—LIEN IN PROBATE CouRT.—An order of sale to foreclose 
a mortgage, sale and confirmation, with an administrator's deed to 
laud sold by the intestate in his lifetime, his vendee being in posses- 
sion under recorded deed, do not, as to sugh vendee in possession 
and not a party to the proceedings, confer title, or affect the rights 
of such party. 

. SAME—NECESSARY PARTIES IN FORECLOSURE PROCEEDINGS.—Nor 
is such administrator’s sale made valid by the fact that the mort- 
gagee also had a judgment lien upon such land, when such judg- 
ment was not made the basis of the action of the Probate Court. 

3. JUDGMENT LIEN IN PROBATE CouRT.—The Probate Court does 
not have jurisdiction to call in a purchaser from the intestate, in a 
proceeding to enforce a judgment lien. Sueh eourt, therefore, is 
wanting in jurisdiction in such case. 
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4. PROPERTY NOT INVENTORIED, it seems, is not under the jurisdiction 
of the Probate Court, so as to be subject to its orders. 

5. COMMUNITY PROPERTY.— That at the marriage the husband had 
much money, and the wife nothing ; that during the marriage rela- 
tion the parties decreased in fortune, making nothing,—without 
explicitly tracing the purchase-money or consideration to the sepa- 
rate property of the husband, will not rebut the statutory presump- 
tion, that property purchased during the marriage is community 
property. 


AppraL from Harris. Tried below before the Hon. James 
Masterson. 

May 23, 1873, M. V. Garey and husband, J. E. Garey, sued 
Charles Schmeltz in trespass to try title in the usual form for 
lots 2, 3, 4, 7, and 8, in block number 1, in the town of Clin- 
ton, and described as on the Harris tract. 

Schmeltz pleaded not guilty, and, by amendment, the three 
years’ statute of limitations, as tenant of Reuben Wright, and 
asked that Wright be called to defend. Same day, Wright 
made himself a party, and, by cross-action, sought to quiet 
his title. 

On the trial, both parties claimed through R. 8. Blount. 

Plaintiffs read in evidence— 

1. Judgment of District Court of Harris county in favor 
of W. R. Baker v. J. J. Cain and R. 8. Blount, for $209.75, 
which judgment was recorded October 2, 1862. 

2. Order of sale on probate side of District Court, Harris 
county, to J. W. Lawrence, administrator of R. 8S. Blount. 

3. Return and confirmation of sale. Confirmation April 
4, 1872. 

4. Deed from Lawrence, administrator of Blount, to E. P. 
Turner for the lots in controversy, with other lands sold at 
the same time. 

5. Deeds from E. P. Turner to plaintiff M. V. Garey for 
the lots sued for. 

6. Deed by Mrs. E. P. Wright, wife of Reuben Wright, of 
date November 11, 1873, for the lots sued for to J. E. Garey, 
the plaintiff. 
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7. Receipt from Mrs. Wright to J. E. Garey for improve- 
ments on lots 7 and 8, of date June 6, 1873. 

Also, testimony showing a separation of Reuben Wright 
and his wife, E. P. Wright, who had married in 1860, and 
going to show a divorce obtained by Reuben Wright in 1871, 
by proceedings in Virginia. 

Schmeltz and Wright, in defense, read in evidence— 

1. The petition and exhibit annexed thereto in the case of 
W.R. Baker v. J. W. Lawrence, administrator of Blount, on 
which the order of sale was made. The petition sets out the 
judgment of Baker v. J.J. Cain and R.§S. Blount, and alleges 
that it has been presented to and allowed by the administra- 
tor, and had been approved by the court as a claim against 
Blount’s estate; that Blount, on July 26, 1859, had executed 
to J. J. Cain, his copartner in the firm of «J.J. Cain & Co.,” 
a mortgage, thereby creating a lien to secure the debts of 
Cain & Co., which were not then secured by the property of 
said firm, upon the lands of said Blount in the Rose and Har- 
ris grants; that by said mortgage, plaintiff had a lien upon 
said lands to secure said judgment; praying for an order for 
the sale for cash of the interest had by Blount in said land 
at the date of the mortgage, copy of which was made part of 
the petition. 

2. The judgment in the case of Baker v. Cain and Blount, 
rendered November 27, 1860, and recorded October 2, 1862. 

3. Execution issued on said judgment January 21, 1861, 
indorsed: “ Returned April 23, 1861, not satisfied; held up 
by order of plaintiff.” 

4. Deed trom Blount to J. G. Spence, for lots 2, 3, and 4, 
in block 1, of date 30th of March, 1861, recorded same day. 

5. Deed from Spence to defendant Wright for same—lots 
2, 3, and 4, in block number 1, recorded January 1, 1868. 

6. Deed from Blount to defendant Wright for lots 7 and 
8, in block number 1, of date December 24, 1863, and re- 
corded same day. 

7. Inventory returned by administrator of estate of Blount 
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for * 1,000 acres of land on Bray’s bayou, valued at $5,000, 
and other personal property, sworn to, November 27, 1865”; 
also, additional appraisement of two lots in Houston, sworn 
to, December 19, 1865. 

8. Power of attorney by Reuben Wright to Fred. Gehring, 
of date December 19, 1865, authorizing him to take care of, 
rent,-and lease his land on Bray’s bayou. 

It was proven that Gehring leased the lots to defendant 
Schmeltz, who, as tenant, had occupied the premises about 
three years; by direction of Wright, the rents had been paid 
to Mrs. E. P. Wright, &e. 

The opinion of the court gives sufficiently the testimony as 
to the separation and divorce of Wright and wife as affecting 
the rights of plaintiff under the deed from Mrs. Wright, in 
evidence by the plaintifts. 

On the points discussed in the opinion, the court instructed 
the jury— 

3. “The judgment first herein mentioned (Baker v. Cain 
and Blount) took lien upon lots 7 and 8 from the date of its 
record, and the sale made under order of court had in the 
ease against the administrator of * Blount’ passed title to the 
purchaser at such sale, and is superior to the title of defend- 
_ ant Wright.” 

4, « As to lots 2 and 3, the title was acquired by purchase 
during coverture, and is prima-faucie community property, as 
between Reuben Wright and his wife. When it is clearly 
established that the separate means of either paid for such 
acquired property, then, as to said parties, the same would 
belong to him or her whose separate means went in payment 
thereof; but, under the evidence in this case, I do not deem 
it proper to submit the question of separate property.” * * * 

Verdict for plaintiffs for the land in controversy, except 
half of lots 2 and 3, sold by Blount before the judgment of 
Baker v. Cain and Blount was recorded. 

Judgment was rendered accordingly. Defendants ap- 
pealed. 
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Crank & Webb, for appellants. 

I. How far did the judgment in case of Baker v. Cain & 
Co. affect Wright ? 

Upon this judgment, one execution was issued. The judg- 
ment was rendered November 27, 1860, and the execution 
issued January 21, 1861. Under the decisions of this court, 
it was Baker’s duty, in order to retain any lien, to have exe- 
cutions issued from term to term. (Bennett v. Gamble, 1 
Tex., 124; Shapard v. Bailleul, 3 Tex., 26; Russell v. Me- 
Campbell, 29 Tex., 31; North v. Swing, 24 Tex., 193.) 

Judged by these decisions, he had lost all claim to a lien; 
but to this it may be replied, that on the 7th of December, 
1861, all laws for the collection of debts was suspended. (1 
Paschal’s Dig., title Stay Law, 859.) 

And, also, that by the law of 1866 another execution could 
not issue until the Ist day of January, 1868. (2 Paschal’s 
Dig., art. 7437.) 

We are aware that these laws have been held as protecting 
judgment creditors up to February, 1868, when the Supreme 
Court declared them unconstitutional. (Hargrove rv. De Lisle, 
32 Tex., 170; Jones v. McMahan, 30 Tex., 719.) 

But we maintain, that by the law of 1866, above quoted, 
all disability against Baker was removed on the Ist day of 
January, 1868, and that from and after that day Baker could 
have caused execution to issue against both Cain and Blount, 
who composed the firm of J. J. Cain & Co. They were both 
alive on that day. Cain is still alive, and Blount was alive 
on the 24th day of December, 1868 ; for on that day he deeded 
lots 7 and 8 to Wright. After Blount’s death, Baker was 
entitled to an execution against him, under 1 Paschal’s Digest, 
art. 14, but he never, after the Ist day of January, 1868, took 
out an execution against the firm, or either member of it, and 
therefore his judgment was dormant. 

We are prepared to be met here by the answer that Baker 
had put his judgment upon record on the 2d of October, 1862. 
1 Paschal’s Digest, art. 3963, is a sufficient answer to this, That 
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record of the mortgage was only good for four years, and at 
- the end of that time it lost its force and vitality, under the 
article quoted; and as it never was “ reinscribed,” or record- 
ed again, and as Baker never took out an execution after 
January 1, 1868, he lost all lien. 

The first stay law took effect December 7, 1861, and 
Baker’s judgment was rendered November 16, 1860, thus giv- 
ing over one year in which to make the money, and yet he 
had one execution issued between the term of the court at 
which his judgment was rendered and the next succeeding 
term, and had that returned held up by his order. 

The stay laws were not retroactive, and Baker, before the 
law of December 7, 1861, had suffered his judgment to be- 
come dormant, by failing to use that due diligence required 
by the laws in force before and up to that date. Therefore 
there was no virtue in the recording of his judgment in 1862, 
because all lien had been lost before its record. At the dates 
of Wright’s deeds, in either view of the matter as above pre- 
sented, Baker had no lien, and Wright acquired a good title. 

IT. We next consider what effect the judgment of Baker 
v. Cain & Co., connected with the decree or order of sale ob- 
tained by Baker against the administrator of Wright, has upon 
the title of Wright. 

We invite the consideration of the court to the petition in 
said case, and of the mortgage, a certified copy of which was 
made part of the petition. 

The mortgage recites a dissolution of the firm of J. J. Cain 
& Co., and that Cain had conveyed six lots in Houston to 
Blount, and also the property and business of the firm; and 
binds Blount to hold his three thousand acres of land on 
Bray’s bayou “subject to any debt that may be owing by the 
firm, and not secured by the property of the firm.” By refer- 
ence to Baker’s petition, it will be seen that he nowhere in 
it claims that his judgment was a lien, but he sues upon the 
mortgage, and claims only that he had a lien by virtue of the 
mortgage. 
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And the judgment of the court upon his petition adjudica- 
ted only a lien under the mortgage. It recites: “It appearing 
to the satisfaction of the court..... that the lands described 
in plaintiff’s petition.....are subject to the lien as claimed 
in the petition, it is therefore.....adjudged that the said 
lien be foreclosed, and that the administrator..... - 
all the right, title, and interest which said Blount had in 
and to so much of said lands on the said 26th day of July, 
1859, the date said lien attached, .....as may be required to 
satisfy said lien.” 

The effect of Baker’s action was an abandonment of any 
lien under his judgment against Cain & Co., and the judg- 
ment of the court was in perfect accordance with the case as 
the petition made it, even to decreeing, as alleged and prayed 
for, that Baker had a lien from the 26th day of July, 1859, 
the date of the mortgage. These being the facts of the case, 
the court clearly erred in its first, third, and fifth charges 
given to the jury. 

But, as we have shown, the sale was not ordered on any 
judgment lien, and the court gravely erred in assuming that 
it had been; and this it did, not only in said remark, but also 
in its charges given to the jury. 

The court could not give Baker, nor those claiming under 
him, any greater right than Baker claimed for himself. He 
did not claim any lien by his judgment against Cain & Co., 
but only claimed a lien in his favor under the mortgage from 
Blount to Cain. This was the only point as to lien before 
the court in his suit against Blount’s administrator, and this 
was the only question of lien which the court passed upon. 
His petition sought, under the present Probate law, to en- 
force his claim to a lien under the mortgage. (2 Paschal’s 
Dig., art. 5705.) -It was not an action of a creditor upon a 
simple debt for a sale by the administrator, for in that case, 
the sale, instead of being ordered, as it was, for cash, must 
have been on a credit of six months. (2 Paschal’s Dig., art. 


5707.) 
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- And having: rested his claim of lien alone upon the mort- 
gage, he and the appellees are bound by it, and can claim no 
greater right. 

III. The appellees must stand or fall by the decree or or- 
der of sale granted to Baker v. Blount, administrator. 

Wright was not a party to that suit, and therefore should 
not be affected by it. 

But it the mortgage had been a subsisting lien, such as 
Baker could have availed himself of, Wright was a necessary 
party to the suit, because he purchased of Spence and Blount 
subsequent to the date of the mortgage, and had the right to 
redeem by paying off the mortgage. (Story’s Eq. Pl., 193; 
Mills v. Traylor, 30 Tex., 7; Hall v. Hall, 11 Tex., 526; 
Buchanan v. Monroe, 22 Tex., 537; Floyd v. Borland, 33 
Tex., 777; Ballard v. Anderson, 18 Tex., 377; Chapman v. 
Lacour, 25 Tex., 94; 1 Danl. Ch. Pr., 240; Caldwell v. Tag- 
gart, 4 Pet., 190; Wendell v. Van Renssalear, 1 Johns. Ch., 
849; Whiting v. Bank of the United States, 13 Pet., 6; 2 
Hilliard on Mortgages, 110, 111; Shannon v. Marsellis, Sax- 
ton, (N. J.,) 413; 2 Green’s Ch., (N. J.,) 125; 2 Green’s Ch., 
(N. J.,) 125.) 

Had Wright been a party, he could have set up his defenses, 
and also, had the mortgage been direct from Blount to Baker, 
Wright would have been entitled to have had the deeree to 
require the administrator to sell lands which Blount had not 
conveyed away. * * * 

IV. The property in controversy in this suit was the sepa- 
rate property of Reuben Wright, and so clearly proven by 
himself; and in this he is sustained by the witness C. J. 
Wright. Therefore, under the law, this property belonged 
to Reuben Wright, and, upon divorce, his wife had no claim 
to it. (Fitts v. Fitts, 14 Tex., 450; Cartwright v. Cartwright, 
18 Tex., 626-644.) 


W. P. § E. P. Hamblen, for appellees. 
I. As to the paper title held by appellees from Turner, and 
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by Turner through the administration of Blount, whose title 
was admitted, we believe that under the decisions of this 
court the charge of the court was warranted, and the title 
exhibited by plaintiffs invested them with title to the lands. 
We cite Cravans v. Wilson, 35 Tex., 52; Phillips v. Lesser, 
32 Id., 741; Sessums v. Botts, 34 Id., 335. 

Their offer to redeem was not sufficient. They could do 
no iess than redeem the whole premises by paying the whole 
debt, and could not redeem by paying a portion, or taking 
out of the entire premises any part. (Hilliard on Mort., sec. 
27, pp. 897, 430; 2 Wash. on Real Prop., 164, 165.) 

If. As to the right of the wife to convey when abandoned 
by her husband, we deem it sufficient to cite the following 
authorities on this point: Fullerton v. Doyle, 18 Tex., 3; 
Wright v. Hays, 10 Id., 130; Blanchet v. Dugat, 5 Id., 507; 
Cheek v. Bellows, 17 Id., 616. 

The pretended divorcee in Virginia could have no other 
effect than to show the abandonment by the husband. It was 
an outrageous act on his part, and was only evidence of his 
cruelty. It was void, as far as it affected her rights of prop- 
erty. (Jackson v. Jackson, 1 Johns., 424.) 

The courts of Virginia could not decree a divorce for acts 
committed in Texas, if the charge that they were committed 
were true. 

In Pennsylvania, it is held that the injured spouse must 
seek redress in the State where the injury was committed, 
unless the defendant removed from the common domicil. 
(Reed v. Elder, 52 Penn., 308.) 

So in New York the same doctrine is held, where there is 
no personal appearance of the defendant. (Vischer v. Vischer, 
12 Barb., 640; Hoffman v. Hoffman, 46 N. Y., 30.) 

And most of the State courts have held a divorce so pro- 
cured to be.a consummation of a fraud on the laws and courts 
of the State where the cause of divorce was alleged to have 
oceurred, and have refused to pay them any respect what- 


ever. (Holmes v. Holmes, 4 Lans., (N. Y.,) 388; Lyon v. 
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Lyon, 2 Gray, (Mass.,) 369; Greenlaw v. Greenlaw, 12 N. IL, 
200; Commonwealth v. Blood, 97 Mass., 538.) 


GouLp, Associate Justice.—It is our opinion that the 
court erred in instructing the jury that the legal title to lots 
7 and 8 was in the plaintiffs. 

The plaintiffs claimed under an order of sale made in the 
administration of the estate of Blount in December, 1871, on 
the application of Baker, the holder of a judgment against 
Blount, of date November 27, 1860, and recorded October, 
1862. After this, judgment was recorded, and thereby took 
lien on the lots 7 and 8. Blount conveyed them to Reuben 
Wright, who went into possession, and, by his tenants, has 
so continued. The application of Baker alleged nothing as 
to the record of the judgment, or as to the existence of a 
judgment lien, but claimed a lien through a mortgage to 
Cain; and the order of sale, on its face, purports to be an en- 
forcement only of that mortgage lien. 

Regarded as a proceeding to foreclose a mortgage, institu- 
ted after the mortgagor had parted with all title in the prem- 
ises to a vendee who was in possession under a recorded deed, 
but who was not made a party, the order and sale were in- 
sufficient to affect the title or right of possession of that ven- 
dee. (Lockhart v. Ward, 45 Tex., 227; Byler v. Johnson, 
Id., 509; Morrow v. Morgan, 48 Tex., 304.) 

Though there was in fact a judgment lien kept alive until 
after Blount’s death, yet, not having been asserted or enforced 
in the probate proceedings, it could scarcely operate to give to 
those proceedings a conclusiveness, as to third parties, which 
they would not otherwise have. 

Conceding, however, that during the lifetime of Blount his 
vendee, (Wright,) who bought after the judgment lien had 
attached, took a title inferior to that of a purchaser at execu- 
tion sale under the judgment, it does not follow that after 
Blount’s death the judgment lien could be enforced by pro- 
ceedings in court, so as to affect Wright’s title, without giv- 

















ScHMELTzZ v. GAREY. 





Opinion of the court. 





ing him an opportunity to be heard. Where the judgment 
debtor, after conveying, dies, and it becomes necessary to - 
revive the judgment, the authorities are that in such case the 
vendees should be made parties. (Freem. on Exec., sec. 87; 
Jackson v. Schaffer, 11 Johns., 513; Young v. Taylor, 2 Binn., 
228; Lusk v. Davidson, 3 Pen. & W., 229; Morton ». Crogh- 
an, 20 Johns., 106; Polk v. Pendleton, 31 Md., 118; Tidd’s 
Prac., 1021, 1023.) 

Says Freeman: “ None but those who are made parties to 
the scire facias are attected by the judgment of revivor. One 
about to prosecute a scire fucias to revive a judgment lien 
against the successors in interest of a deceased defendant, in 
determining who are to be made parties, must be governed 
by the same principles which would be applicable to the fore- 
closure of a mortgage, or other lien. He must bring in all per- 
sons holding title under the defendant, but subordinate to the 
lien; but he need not, and cannot, proceed against persons 
where claims are adverse to the defendant’s title, or paramount 
to the lien.” There is nothing in the Probate law in force at 
the time this application was made, and the sale ordered, in- 
dicating that in administering estates judgment liens are to 
be placed on a higher footing than other liens. (Paschal’s 
Dig., arts. 5674, 5705.) Hence, if we should look to the 
alleged judgment lien, it does not appear that it could be 
enforced on the probate side of the court, so as to affect the 
rights of those who had purchased from Blount, and were in 
possession under their purchase. 

There is still another objection to the title under the sale 
worthy of consideration. It is claimed that the lots in con- 
troversy, having been conveyed only by Blount, were not in- 
ventoried as part of his estate, did not constitute any part 
thereof, and that the court had no jurisdiction to order their 
sale. As we are unable, from the record, to say whether the 
tract of land inventoried embraced these lots or not, we will 
not undertake to pass upon a question so important. 

Because Reuben Wright was in possession of lots 7 and 8, 
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claiming under a recorded deed from Blount, his title and 
right of possession were not affected by the proceedings and 
sale to which he was not a party, and this notwithstanding 
the judgment of Baker constituted a valid lien on the lots in 
his hands. 

The error in the charge as to the title in these lots is fatal 
to the judgment. 

It is deemed necessary to pass upon only one other of the 
numerous questions discussed in appellant’s brief. The plain- 
tiffs also claimed title under a conveyance from Mrs. Wright, 
which is claimed to be valid as a conveyance of community 
property by her after abandonment by her husband, and at 
all events as valid to the extent of her half interest in the 
community after her alleged divorce from her husband. One 
of the grounds on which this conveyance is disputed, is that 
the lots were acquired with the separate means of Reuben 
Wright, and were therefore his separate property, although 
acquired during marriage. The evidence in support of this 
claim was the testimony of Wright as to the amount of his 
means at the date of his marriage in 1860, estimated by him 
at over $100,000; that his wife, so far as he knew, had noth- 
ing, save an interest in an estate in New Jersey; and that 
during his marriage he did not accumulate property, but, 
on the contrary, lost largely. Tle says that the means and 
money used in the purchase of the lots were acquired before 
Mrs. Wriglit became his wife; but, from his whole testimony, 
it is evident that this is an inference from his alleged failure 
during his marriage to add to his property, rather than a 
statement of his ability to trace the particular means used in 
the purchase. Outside of his own testimony, there is none 
other on the point, save that of C. T. Wright, that his uncle 
(Reuben Wright) had large means when he married Mrs. 
Wright, and, so far as witness knew, she had nothing; and 
on cross-examination he said that it was his impression that 
Reuben Wright paid for the lots with his separate means, but 
that he did not know of his own knowledge. Some of the 
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lots were purchased in 1863, and others in 1868, eight years 
after the marriage. 

Our opinion is, that the conrt did not err in holding that 
this evidence was too indefinite to rebut the presumption 
established by the statute, that property acquired during mar- 
riage is community property, and in refusing to submit that 
question to the jury. The proof should have been “clear 
and conclusive.” (Love 7. Robertson, 7 Tex., 11.) It was 
not a case where specific property, proven to have been sep- 
arate estate, was exchanged; but a case in which it was nec- 
essary to trace the. means through mutations and changes, 
and this should have been done “clearly and indisputably. in 
(Chapman v. Allen, 15 Tex., 283.) The means invested 
should have been ial back to the separate estate, not 
through indefinite channels and unknown changes, but con- 
nectedly and plainly. 

It is developed, that the title to some land in Minnesota 
was taken in Mrs. Wright’s name, for the purpose of securing 
it to her; also, that Mrs. Wright carried on a millinery store 
several years in her own name; and these are illustrations 
of the changes which the property may have passed through. 
These changes may have been such that the proceeds have 
become community property. 

The evidence as to the separate ownership by Wright of 
the means used in purchasing the lots was too indefinite to 
support a verdict, and the court did not err in so treating it, 
and refusing to submit that question to a jury. 

Because of the error in the charge, the judgment is reversed 
and the cause remanded. 

REVERSED AND REMANDED. 
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Jackson & Cuapwick v. B. F. Extrort. 


1. JURISDICTION—BANKRUPTCY.—The State courts have jurisdiction, 
after a bankrupt’s distharge, to enforce a vendor’s lien upon land 
sold by the bankrupt before the proceedings in bankruptcy began, 
and against a purchaser with notice. 

. LIEN.—Subsequent purchasers are bound by the recitals in the deeds 
through which they claim ; and when a deed ita title discloses the 
existence of purchase-money notes, the subsequent purchasers will 
be charged with notice of their non-payment. 

. APPROVED.—Elliott v. Boothe, 44 Tex., 180; Peters v. Clements, 46 
Tex., 143: approved. 

4, NoTICE—LIEN.—When a vendor reserves in his deed a lien for unpaid 
purchase-money, the lien is preserved as against a subsequent pur- 
chaser, who is charged with notice of the lien, and this without 
regard to the registry of the deed. 

5. Dsold to Ja tract of land, which J afterwards sold to C. In J’s 
deed, the existence of unpaid purchase-money notes, payable to 
bearer, was disclosed. Afterwards. in 1866, D began suit against 
J and C, to recover ou the notes and foreclose the lien. During 
the pendency of this suit, in 1868, J was adjudged a bankrupt, 
and received his discharge in July, 1869. In December, 1869, the 
bankruptey of D was suggested, and a new party (E) was permitted 
to make himself a party plaintiff in 1871, who claimed the owner- 
ship of the notes prior to D’s bankruptcy, and that they were not 
scheduled in D’s assets. The assignee of D was afterwards made a 
party plaintiff. The suit was dismissed as to J on his plea of bank- 
ruptcy, and afterwards, in 1872, dismissed entirely, ** without preju- 
dice,’ at plaintiff’s costs. In November, 1873, another suit was 
brought on the notes by E, against J and C, and to subject the land 
to their payment: Held— 

1. The defense that the notes did not belong to E, but to D’s 
assignee in bankruptcy. cannot avail C, they being payable to 
bearer, and they not being shown to have been returned as assets 
of D, and the assignee not being a party to the suit. 

2. The defense of res gudicata cannot avail, the former suit havy- 
ing been dismissed as to J on his plea of bankruptcy, and as to C 
‘* without prejudice.”’ ; 


to 


i) 


AppraL from Washington. Tried below before the Hon. 
I. B. McFarland. 
On the 24th of October, 1859, the appellant Jackson pur 
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chased from J. N. Daniels an undivided interest in a tract of 
land originally granted to James Cochrane, and executed the 
notes mentioned in Elliott’s petition for the purchase-money, 
which were payable to Daniels or bearer. On the 10th of 
December, 1862, in a suit pending in the District Court of 
Austin county, No. 1273, styled J. J. Jackson v. W. W. 
Cochrane et al., the said tract of land was partitioned, and 
the interest purchased by Jackson (containing 690} acres, 
lying in Washington county) was set apart and title vested 
in him by a decree of said court, which decree was duly re- 
corded in Washington county. In August, 1863, Jackson, 
in consideration of 110 bales of cotton, sold said 690} acres 
to his co-defendant, J. N. Chadwick, and executed to him 
a conveyance with covenants of general warranty. <After- 
wards, on the 25th of May, 1866, said J. N. Daniels com- 
menced suit in Austin county against said Jackson and Chad- 
wick, to recover the amount due on said notes, and foreclose 
the vendor’s lien on the land; the appellee being plaintiff’s 
attorney in said suit. During the pendency of said suit, the 
defendant Jackson was, on his own petition, adjudged a bank- 
rupt, his petition having been filed December 30, 1868, and 
his discharge bearing date July 9, 1869. On the 9th of De- 
cember, 1869, the bankruptcy of the plaintiff, J. N. Daniels, 
was also suggested; and, by an order of court, the said B. F. 
Elliott was given leave to make himself a party plaintiff, 
which he did by an amended petition, filed May 18, 1871, in 
which he alleged that said notes had been transferred to him 
by said Daniels previous to his bankruptcy, and for the pur- 
pose of procuring the necessary means and legal assistance 
to enable him to obtain the benefit of the Bankrupt law ; 
and that, in consequence of said transfer, said notes were not 
included by said Daniels in his schedule of assets. This 
amendment admitted the defendant Jackson’s bankruptcy, 
and alleged that the plaintiff had proved up said notes as a 
claim against his bankrupt estate; but claimed that nothing 
had been received in satisfaction thereof, and concluded with 











64 Jackson v. Extiotr. [Galveston Term, 





Statement of the case. 





a prayer for judgment pro forma against Jackson, and for a 
foreclosure of the vendor’s lien on said land. 

Subsequently, on the 28th of November, 1871, “L. F. Har-’ 
ris, the assignee of said J. N. Daniels, bankrupt,” was, by an 
order of court, made a party plaintiff; and at the same time, 
by agreement of parties, suit was dismissed as to J. J. Jackson 
upon his plea in bankruptey. On the 23d of July, 1872, the 
court ordered said suit dismissed, “ without prejudice,” at 
plaintitf’s cost. 

The petition in this case, on the same notes, was filed Jan- 
uary 17, 1873. The defendants appeared and answered by 
general demurrer and denial, and also filed amended answers, 
setting up Jackson’s discharge in bankruptey, and denying 
plaintiff’s cause of action and right to maintain this suit, for 
reasons mentioned in said answer, to which was attached and 
made a part thereof a transcript of all the papers and proceed- 
ings had in the suit in Austin county, between the same par- 
ties. The defendant Chadwick answered specially, alleging 
the bankruptcy of Jackson and Daniels, and that the notes 
sued on were not the property of the plaintiff, but belonged 
to the creditors of said Daniels, and that they were omitted 
from his schedule of assets by fraud and collusion between 
said Daniels and the plaintiff, Elliott. Chadwick also alleged 
that he was an innocent purchaser for value of said land, and 
without notice of any lien or incumbrance whatever thereon, 

At the February Term, 1874, of the court below, the cause 
came on for trial, and by consent a jury was waived, and the 
issues, both of law and fact, were submitted to the court for 
decision. Judgment was rendered in favor of plaintiff, and 
the defendants appealed. 

The evidence submitted by the plaintiff consisted of — 

1. The deed from Daniels to Jackson conveying the land, 
and reciting the notes sued on, as part of the consideration, 
to be outstanding and unpaid. 

2. The notes themselves, reciting that they were executed 
in part payment for the land. 
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3. The decree of partition rendered by the District Court 
of Austin county, in the matter of J. J. Jackson v. W. W. 
Cochrane et al., wherein the land was set apart to the defend- 
ant Jackson. 

4. The deed for the same land from the defendant Jackson 
to his co-defendant Chadwick. 

The county maps and abstract of land titles, showing 
that the James Cochrane “augmentation,” of which this land 
was a part, lies partly in Austin and partly in Washington 
county. 


Breedlove & Ewing, for appellant. 

I. The record shows conclusively that the plaintiff had no 
title, either as owner or as trustee; but, on the contrary, that 
the right of action is in the assignee of the bankrupt estate 
of J. N. Daniels, for the benefit of his creditors. And such 
being the case, we insist that the appellee had no right to 
recover. 

If. After the fact that Jackson had been discharged in 
bankruptcy was brought to the knowledge of the court, could 
any judgment whatever be rendered against him? We think 
not. These notes were a part of the indebtedness from which 
he was relieved, and after the date of his discharge he was no 
longer responsible in any way, and no judgment could be 
rendered that would bind him or his property. His indebt- 
edness was cancelled as completely as it could have been by 
payment, and his discharge when pleaded presented a “full 
and complete bar to all suits” brought on this or any other 
claim “which was or might have been proved against his 
estate in bankruptcy.” (Bankrupt Act, sec. 34; Bump, 524.) 
If this is correct, and the lien is merely an incident to the 
debt itself, and dependent upon it for its existence, how can 
it be said that the lien may exist after the maker’s — 
on the notes is extinguished ? 

By proving up ans notes as an unsecured claim, the ap- 


pellee has waived his lien, if he ever had any, on the land 
4 
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- in question. (Bankrupt Act, sec. 20; Bump on Bankruptcy, 
415-433; Stewart rv. Isidor, 1 Bank. Reg., 129; In re Ruehle, 
2 B. R., 175; Taylor v. Bonnett, 38 Tex., 521; Johnson v. 
Poag, 39 Tex., 93.) 

Whatever may be the rights of Jackson, certainly Chad- 
wick is entitled to be protected, and may justly complain of 
. the foreclosure of this lien on his land. 

Ii. Chadwick was an innocent purchaser. 
The evidence on this point is so clear and conclusive that 
- it leaves, we think, no doubt. It establishes every fact which 
it is necessary to prove to entitle Chadwick to be protected 
against the lien of these notes. The proof shows that he 

‘purchased the land in controversy from Jackson, August 1, 
1863, and that he paid therefor, and much more than its 
present value; that he had no notice, either actual or con- 
structive, of any incumbrance whatever upon the land when 
he bought and paid for it, and that he purchased in good faith. 
(Hawley v. Bullock, 29 Tex., 222; Watkins v. Edwards, 23 
Tex., 447.) 

Jackson showed a title by a judgment of the District Court 
of Austin county, and there was nothing in that decree to 
cause Chadwick to suspect that any other person had any 
rights in, or incumbrances on, said land; nothing to raise a 
suspicion in his mind that Jackson’s title was not a good one. 
(Weathered v. Boon, 17 Tex., 149; Paschal’s Dig., art. 5023; 
‘Guilbeau v. Mays, 15 Tex., 410; Wilson v. Williams, 25 Tex., 
66.) 





Sayles 4 Bassett, for appellee. 

I. Was the defendant Jackson’s discharge in bankruptcy 
sufficient to defeat the plaintiff’s right ? 

The Bankrupt law makes no provision for a case like that 
at bar. The bankrupt’s schedule.of assets includes only the 
property owned by him at the time of the filing of his peti- 
tion ; and since, in this case, the bankrupt had conveyed to 
his co-defendant, Chadwick, and thus divested himself of all 
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title to the land on which the lien existed, it was not included 
in his schedule of assets, and the Bankrupt Court, therefore, 
never acquired jurisdiction over it. (Bankrupt Law, sec. 14, 
general clauses 46, 52.) 

The vendor’s lien has always been greatly favored in the 
courts of Texas. It takes precedence even over the home- 
stead right, otherwise the most sacred subject known to our 
law. (Shepherd v. White, 10 Tex., 72; Farmer v. Simpson, 
6 Tex., 303, and 11 Tex., 354.) Until payment of the pur- 
chase-money, the superior right and title to the land remains 
in the vendor, and title does not fully rest in the vendee until 
the discharge of the debt. (Id.; Stone v. Darnell, 20 Tex., 14.) 

In Monroe v. Buchanan, 27 Tex., 245, the vendor was per- 
mitted to follow his lien, a mere verbal one in that case, upon 
the land, after it had been converted into a homestead, and 
after the death of the ‘debtor, in a suit brought against his . 
widow and heirs. This case we regard as decisive of the 
principle involved in this discussion. 

In Davenport v. Tilton, 10 Metealf, 521, the plaintiff hav- 
ing acquired an attacliment lien, which, on account of its 
date, was not affected by the subsequent bankruptcy of the 
defendant, the defendant relied on his discharge in bank- 
ruptey as a bar to the action; but the court held that the 
plaintiff was entitled to have a special judgment rendered, 
which, though in form a judgment ‘” personam, would be in 
substance and legal effect a judgment in rem, binding the 
specific preperty. This was exactly the judgment rendered 
by the court below. 

In Kittredge v. Emerson, 15 N. H., 227, the foregoing case 
was cited and approved. Still more strongly, if possible, in 
Buffum v. Seaver, 16 N. H., 160; and to the same effect are 
many other cases, among them Peck v. Jenness, 7 How., 612; 
Jones v. Lellyett & Smith, 39 Ga., 64; Franklin Bank ¢. 
Batchelder, 23 Me., 60; Wells v. Bunder, 1 8. & M., 348; 
Ingraham v. Phillips, 1 Day, 117. 

II. The alleged adjudication of the same questions in the 
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suit in Austin county seems to have been substantially aban- 
doned by the appellants. As the judgment was only a judg- 
ment of dismissal, and determined nothing, it will be unnec- 
essary to cite authority to show that the case does not come 
within the provisions of the rule in regard to res judicata. 
(Haldeman v. The United States, 1 Otto, 584.) 

UI. Nor can the plea of innocent purchaser avail the ap- 
pellant, Chadwick. The judgment of the court below, on 
the question of fact, must be regarded as conclusive. 

Granting that he paid value for the land, and that he did 
so without actual knowledge that it was charged with g lien 
for the unpaid purchase-money, he was still chargeable with 
constructive notice of it, because the lien was retained in the 
deed constituting a link in his chain of title. (McAlpine v. 
Burnett, 23 Tex., 650; Irvine v. Campbell, 6 Binn., 118; 1 
Story’s Eq. Jur., sec. 400.) 


P. H. §& J. T. Swearengen, also for appellee. 


Roserts, Cuter Justice.—That such a judgment pro forma 
against Jackson, the maker of the notes, notwithstanding his 
bankruptcy, to be satisfied only by sale of the land under the 
vendor’s lien, which land was sold by Jackson to Chadwick 
with said lien not discharged, can be rendered, was decided 
by this court in the case of Elliott v. Booth, 44 Tex., 180. 

Chadwick was chargeable with notice of the lien at the 
time he purchased the land from Jackson, because the deed 
from Daniels to Jackson, under and through which he deriv- 
ed his title to the land, exhibited the fact that the notes sued 
on in this case were given by Jackson to Daniels in the pur- 
chase of the land, and constituted the consideration therefor; 
and of that fact he must be held to have had notice which, if 
followed up, would have given him full notice of the lien. 
This was held in the case of Peters v. Clements, 46 Tex., 123. 
The decree of partition between Jackson and Cochrane, the 
grantee of the land, recorded in Washington county, was not 
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Jackson’s title to the land, further than that it determined 
his right in severalty to that portion of the Cochrane grant 
of land, an inspection of which should have induced Chad- 
wick to call for the deed, or other instrument, by which 
Jackson had acquired the right-to obtain a portion of said 
said grant by a partition of it. Daniels, having taken the 
precaution to have the evidence of his lien recited in the deed 
to Jackson, was not bound to see that Jackson recorded the 
deed, in order to preserve his lien as against a purchaser of 
the land from Jackson, because it was the duty of the pur- 
chager to call for his title to the land. 

The defense that Elliott was not the owner of the notes, 
but that they belonged to Harris, the assignee of Daniels in 
.bankruptey, cannot avail Chadwick, because the notes were 
payable to bearer, and the assignee did not intervene in this 
suit; nor was he, in any way, made a party to claim any 
right in the notes; and it was not shown that they were re- 
turned to and made a part of Daniels’ estate in bankruptcy. 
The assignee was not in duty bound to appear in this suit, 
unless he thought it would benefit the estate which he repre- 
sented. (McHenry v. La Société Francaise, Sup. Ct. U. 8., 
5 Otto, 58.) 

The plea of res judicata was not sustained by the evidence. 

The record of a former suit in Austin county, which was 
introduced in evidence to sustain this plea, shows that the 
suit was dismissed as against Jackson upon his plea of bank- 
ruptcy coming in, and as to Chadwick, at the next term, with- 
out prejudice. This does not establish, either that the matter 
in controversy was determined by the court so as to conclude 
the plaintiff, or that he had conclusively surrendered his right 
of action in the claim sued for. (Haldeman v. The United 
States, 1 Otto, 584.) 

There being no error in the judgment, it is affirmed. 


AFFIRMED. 
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A. B. Hatt v. Barney O'MALLEY. 


1. FALSE IMPRISONMENT—CHARGE OF COURT.—It is no defense, in an 
action for false imprisonment against a sheriff, that he supposed he 
had a capias when he arrested the plaintiff; and if the law is thus 
stated to the jury by the court in its charge, a judgment for plain- 
tiff will not be reversed in a proper case because of the failure of the 
court to further charge that the jury, in fixing the amount of dam- 
ages, might consider whether defendant acted under the mistaken 
belief that he had a capias; for it was the duty of the defendant to 
ask a charge to that effect ; and failing do so, he cannot be heard to 
complain for the first time in this court. 

2. FALSE IMPRISONMENT—DRUNKENNESS.—Drunkenness of a sheriff 
at the time of making an illegal arrest is no legal defense, and may, 
in the discretion of tle jury, be regarded as an aggravation of the 
offense. 

3. EXEMPLARY DAMAGES.— Exemplary damages may be awarded, 
in the discretion of the jury, in a case of false imprisonment. 


Apprat from Harris. Tried below before the Hon. James 
Masterson. 

This was a suit instituted by defendant in error to recover 
damages from plaintiff in error, for alleged false imprison- 
ment, &e. On the trial, the jury found a verdict in favor 
of defendant in error for $1,000, on which the court ren- 
dered judgment. Plaintiff in error then made a motion for 
a new trial, which was by the court overruled, and after- 
wards brought up the case on a writ of error. 

The chief assignments of error refer to the charge, which 
was as follows, viz.: 

“This is an action by plaintiff against defendant, for the 
illegal arrest by defendant of plaintiff, under circumstances of 
aggravation, as alleged by plaintiff. Under the laws of Texas, 
no civil officer has the right to arrest a citizen of Texas unless 
he has a warrant, and if demanded; to exhibit same; or un- 
less some offense against the criminal law is committed, by 
the person arrested, in the presence of the officer. 

“ Tf defendant, being then the sheriff of Harris county, with- 
out having in his hand any capias for the arrest of O’Malley, 
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arrested him and put him in the custody of his jailor, with in- 
structions to take him to jail, and if afterwards, and after said 
jailor had released the prisoner, under a suggestion that if 
there was no capias, nor offense committed in the sheriff's . 
presence, he, (Hall,) in an insulting and unlawful manner, 
again, without any capias, arrested plaintiff and maltreated 
him, then find for plaintiff, and assess such a sum, by way of 
and for damages, as you deem: adequate and proper, consider- 
ing the nature of the facts proved. 

“In estimating damages, the jury are not to be confined 
to actual damages, but are at liberty to assess damages pro- 
portionate to the circumstances of outrage attending the ille- 
gal arrest. The limit of the sum, if you find for plaintiff, is in 
any sum less than $10,000. 

“2d. The object of the law is not only to compensate the 
person damaged, but also to prevent a repetition of the 
wrongs ascertained by the facts in the given case. 

«3d. It is no defense, that the sheriff supposed he hada 
capias ; nor had he any right to know if there was an indict- 
ment for a misdemeanor, or any other indictment, against 
O'Malley. Until a capias was issued and placed in his hands, 
he had no right to arrest O’Malley, nor in any manner to 
molest him, because there had been an indictment, if there 
was any. 

*« Neither is drunkenness of the officer any excuse, but may 
be received by the jury as an aggravation; but the jury will 
consider the whole facts, and from them find such damages 
as you deem adequate and proper.” 


Winch & Schaefer, for plaintiff in error, after arguing other 
points discussed in the opinion, contended that the charge of 
the court as to drunkenness was neither warranted by the plead- 
ings nor by the evidence. It had a tendency to mislead, and 
evidently did mislead, the jury; citing 12 Tex., 418; 20 Tex., 
111; 37 Tex., 511; 4 Tex., 455; 9 Tex., 428; 14 Tex., 592. 
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W. P. & E. R. Hamblen, for defendant in error, cited 6 
Tex., 352. 


GouLp, Associate Justice.—The first ground of complaint 
against the charge, is that it “assumed certain facts as proved, 
without leaving the finding of the same to the consideration 
of the jury.” The specifications under this head are not to 
that part of the charge where the jury are told, that if de- 
fendant, being then sheriff, did certain acts, then to find for 
plaintiff, but refer to subsequent portions of the charge on 
the subject of the measure of damages. Of course, the ques- 
tion of the amount of damages could only arise after it had 
been decided that there was an illegal arrest, and therefore 
some damage. The charge on the mode of estimating dam- 
ages assumes that the jury, in the course of their investiga- 
tion, have reached that question, but does not so assume the 
illegality of the arrest as to interfere with the right of the 

‘jury to pass upon that issue. 

Another objection taken to the charge, is that it withdrew 
from the consideration of the jury the motive in making the 
arrest. An examination of that part of the charge first ob- 
jected to on this ground, shows that the proposition laid down, 
is that it was no defense that the sheriff supposed he had a 
capias. This is unquestionably the law. If the defendant 
wished the jury further instructed, that they might, in fixing 

' the amount of damages, consider whether the sheriff acted 
under the mistaken belief that he had a capias, he should 
have asked a charge to that effect. He cannot avail himself 
here of the failure to give an instruction which might have 
been appropriate, but which he did not, at the right time, 
suggest to the court. 

A second specification, under the same objection, is that 
the court charged as follows: “Neither is drunkenness of 
the officer any excuse, but may be received by the jury as an 
‘aggravation ;” proceeding: “but the jury will consider the 
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whole facts, and from them find such damages as you deem 
adequate and proper.” 


It is to be observed that the defendant, on the trial, asked _ 


no instructions. He comes into this court relying on legal 
errors in the charge as given. Examining this charge criti- 
eally, there is in it no error of law. Drunkenness in an offi- 
eer is certainly no legal defense for making an illegal arrest, 
and it may be, if the jury think proper, even regarded as an 
aggravation. The jury are not told that the drunkenness of 
the officer is, as a matter of law, an aggravation of the illegal 
act, but that they may so receive it; and in the same sentence 
are instructed to consider the whole facts. If*the defendant 
regarded this as an imperfect presentation of the law, and 
wished the jury instructed, that, in considering his motives 
and the amount of punitory damages, they were at liberty to 
consider his intoxication in connection with other facts, he 
should have asked such a charge. As given, the charge 
seems to be strictly the law; and if it be open to criticism, 
as incomplete, that is no ground for reversal. 

In a supplemental brief, referring to the cases in this court 
on the subject of exemplary damages, appellant denies that 
such damages should be allowed for false imprisonment, that 


being an indictable offense. We regard this question as set- 
tled by the decisions to which counsel himself refers; espe- 
cially since the principle has been recognized and applied in 
the Constitution of 1869 aud 1870, and the present Constitu- 
tion. (Const. 1869, art. 12, sec. 30,—2 Paschal’s Dig., 1129; 
Const., art. 16, sec, 26.) 

The judgment is affirmed. 


AFFIRMED, 
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F. L. Price anp Wire v. N. O. Lavve. 


1. CALL OF CASES FOR TRIAL—PRACTICE IN District CourT.— 
Although it be error to enforce the trial of a case, save when called 
regularly in its order on the docket, yet it is not ground for rever- 
sal. unless it is apparent that the case was not tried in its regular 
order, but was in fact tried at another time, and that such action 
of the court was at the time excepted to. 

2. EXCEPTIONS—PRACTICE.—Exceptions to the action of the court (as 
setting a case for a future day of the term) must be taken at the 
time of such act of the court, and the exception noted. The bill of 
exceptions so taken and noted may be, by consent of the court, 
drawn up ayd signed at any time during the term, 

3. CONTINUANCE—DILIGENCE—MATERIALITY.—An affidavit for con- 
tinuance, showing sufficient reasons for want of diligence on first 
application for continuance, yet showing that the testimony is im- 
material to the issues made by the pleading, may properly be over- 
ruled. ; 

4. SAME—RESOLUTIONS OF BAR MEETING.—Sucli resolutions touching 
the disposition of cases invoked iu an application for continuance, 
aud not as a written agreement filed in the case, will not be enforced. 

. VENDOR'S LIEN—EXPRESS LIEN—ADDITIONAL SECURITY.—Whiere 
the documents evidencing a sale of lands show that a lien for the 
purchase-money is reserved on the land sold, and that additional se- 
curity, in form of a trust deed for other lands, was to be given, the 
taking of such security does not affect the lien expressed as reserved 
upon the land. ‘To such express lien, the rules of equity touching 
the vendor’s lien do not apply. 

- PRACTICE—ORDER IN WHICH SALE OF SEVERAL TRACTS SHALL 
BE MADE.—Where suit is brought to foreclose a mortgage upon 
several tracts of land, and the defendant makes no request as to 
the order in which he desires the tracts to be sold, he cannot, on 
appeal, object to the action of the court in determining such order 
in which the several tracts are to be sold. 





or 


fr) 


AppraL from Galveston. Tried below before the Hon. A. 
P. McCormick. 
February 11, 1876, N. O. Lauve sued Price and wife on 
their joint note for $634.86, executed October 30, 1874, and 
due one year thereafter, and to enforce the vendor’s lien on a 
lot in Galvestion for which the note was given. 
It was alleged, that, as a further security for the payment 
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of the note, defendants had executed to trustees a trust deed 
on 250 acres of land in Gonzales county, which the parties, 
by consent, had made efforts to sell for account of the debt, 
foreclosure of which was also asked. 

By amendment, filed February 26, plaintiff alleged that 
the trust deed was executed December 23, 1874, pursuant to 
the original agreement of October 30, 1874, as further secu- 
rity for the note. 

February 25, 1876, defendants pleaded general demurrer; 
special exception for misjoinder of causes of action and of 
parties; special denial of existence of the vendor’s lien on 
the Galveston lot; and plea of waiver and abandonment 
thereof on the 23d of December, 1874, by acceptance of said — 
trust deed on the Gonzales land in lieu of said lien—said 
land being sufficient in value to pay the note; and general 
denial. 

When the case was called on default day, 25th of February, 
an order was made setting the case for March 8. 

On March 8, defendants made an application for continu- 
ance, for the want of testimony of Alonzo Bass, of Gonzales 
eounty, which was material to the defense; that Bass was 
pertectly familiar with the locality and value of the Gonzales . 
tract covered by the trust deed. The application set out facts 
from which it was insisted that no diligence would have se- 
cured the witness. In other respects, the statutory requisites 
of a first application were complied with. 

The application further stated, “that, under a resolution of 
the bar uniformly observed up to the calling of this case, 
the rule had been to pass, in the call of the default docket, 
all cases wherein meritorious defenses were filed, for setting 
at a bar meeting; that such a defense was filed in this case; 
that in disregard of the rule, defendants, to their surprise and 
disadvantage, were forced to submit to the setting of the case 
for said 8th of March; that on the day preceding the call of 
the default docket, the bar adopted a resolution that cases 
should be set only by consent of parties for the term, which 
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was understood by the defendants, in common with others of 
the bar, to apply to appearance cases as well as default cases; 
and that defendants were surprised at the disregard of said 
rule in this particular case.” 

The application was overruled, and defendants excepted; 
the judge signing and sealing the bill of exceptions to the 
ruling. 

The record shows that when the case was called on default 
day, it was not tried or disposed of. The only evidence of 
the court ordering otherwise, is the sworn application for 
continuance. 

On the trial, in addition to the note declared on, the deed 
for the Galveston lot, from Lauve to Mrs. Price, was read, 
and the mortgage as set out in the pleadings in the Gonzales 
land. 

The deed from Lauve to Mrs. Price recited that the note 
sued on is secured by vendor’s lien on the Galveston prop- 
erty “and deed of trust on county land.” It makes no other 
reference to any security for the note, other than the vendor’s 
lien. It is dated October 30,1874. The trust deed was of 
about two months later date, (December 23, 1874,) and it 
recites that it was made for the security and enforcement of 
the payment of the note of October 30; and that in default 
of payment the land shall be sold, and the note paid out of 
the proceeds. It does not indicate that the vendor’s lien still 
subsists as security for the note. 

Truehart, one of the trustees named in the trust deed, tes- 
tified that he negotiated the sale to Mrs. Price, and that the 
trust deed of the 25d of December was given, “as he under- 
stood it,” in pursuance of agreement of October 50; that it 
was not executed earlier, because of his effort to learn the 
value and title of the land in Gonzales county, before “ tak- 
ing it as security for the payment of the note,” and also be- 
cause Price had instructed him to sell the land and pay the 
note at once. 

L. F. Price testified that the Gonzales land was worth as 
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much or more than the face of the note, and that the trust 
deed was given to secure the note. He said that when the 
trust deed was executed, (December 25, 1874,) nothing was 
said about abandoning or retaining the vendor’s lien. The 
Galveston property was worth $5,000. 


The court charged the jury, that “when the deed does, as. 


in this case, show upon its face that the vendor’s lien on the 
land sold and additional security were stipulated for, the tak- 
ing of such additional security would not, and does not, raise 
any presumption of the waiver of such vendor’s lien. The 
evidence of the plaintiff shows him entitled to recover the 
amount of the notes and interest sued on, and that he has a 
vendor’s lien on the Galveston lot, and a mortgage lien on 
the land in Gonzales county; and you will so find by your 
verdict.” 

There was a verdict for plaintiff against L. F. Price for 
amount of the note, and a finding of the vendor’s lien against 
the interest of both defendants in the Galveston lot, and a 
mortgage lien on the Gonzales county lands. 

Judgment accordingly, and ordering sale of the Galveston 
lot, to be sold first. 

Defendants appealed. 


F. C. Hume, for appellant. 

I. The court erred in forcing the case to trial out of its 
order. 

1. Where a suit to which answer has been filed is reached 
on the call of the docket, it must be tried or disposed of, un- 
less otherwise ordered by the court, with consent of parties. 
(Paschal’s Dig., 1461; McCoy v. Jones, 9 Tex., 8366; Thomas 
v. The State, 36 Tex., 316; Kirkland v. Sullivan, 43 Tex., 233.) 

2. Where the record of a cause shows that it was not tried 
or disposed of when called, and that it was set by the court 
for a future day, it is not necessary that a bill of exceptions 
be taken to the order at the time. It is sufficient to save the 
point, if a bill, alleging want of consent to the setting, is sub- 
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sequently allowed by the judge, without qualification. (Dan- 
gerfield v. Paschal, 20 Tex., 544.) 

II. On the first application for continuance for want of ma- 
terial testimony, it is not discretionary with the court to refuse 
the application, if it appear therefrom either that due dili- 
gence has been used to procure the testimony, or that no dili- 
gence could have been effective. (Paschal’s Dig., 1509; Hipp 
v. Bissell, 3 Tex., 18; Prewitt v. Everett, 10 Tex., 284; Payne 
v. Cox, 13 Tex., 480; Dangerfield v. Paschal, 20 Tex., 554.) 

III. The court erred in charging the jury, that “ when the 
deed does, as in this case, show upon its face that the vendor’s 
lien on the land sold and additional security were stipulated 
for, the taking of such additional security would not, and 
does not, raise any presumption of the waiver of such ven- 
dor’s lien. The evidence of the plaintiff shows him entitled 
to recover the amount of the notes and interest sued on, and 
that he has a vendor’s lien on the Galveston property, and a 
mortgage lien on the land in Gonzales county; and you will 
so find by your verdict.” 

Because such instructions deprived the jury of its lawful 
functions of determining whether the lien on the Galveston 
property was waived by taking security on the land in Gon- 
zales county. (Paschal’s Dig., 1464; Reynolds vr. Williams, 
1 Tex., 312; Cobb v. Beall, 1 Tex., 346; Williams v. David- 
son, 43 Tex., 39; Shelby v. Perrin, 18 Tex., 517; Parker Co. 
v. Sewell, 24 Tex., 238; Wasson v. Davis, 34 Tex., 166; 
Brown +. Christie, 35 Tex., 690; McDonough v. Cross, 40 
Tex., 286; Ellis v. Singletary, 45 Tex., 27; Faver v. Robin- 
son, 46 Tex., 206; 2 Sugd. on Vend., 384; 2 Story’s Eq. Jur., 
sec. 1226, and notes.) 

IV. The court should have directed the sale of the Gon- 
zales land, being the less valuable, and sufficient to discharge 
the judgment. . 


Robert Street, for appellee. 
I. The presumption is, that the case was regularly set down 
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for trial, at request of the parties. (Paschal’s Dig., 1461; 1 
Greenl. Ev., 319.) 

IT. Where the application for continuance sets out the evi- 
dence, if it is immaterial, the continuance should be refused. 
(Williams v. Talbot, 27 Tex., 167.) 

The second ground for continuance, surprise at the disre- 
gard by plaintiff of the rule adopted at the bar meeting mak- 
ing the term a consent term, was not legal ground; and 
being addressed to the discretion of the court, its action will 
not be revised. (Paschal’s Dig., 1509; Lewis v. Williams, 
15 Tex., 48; Trammell v. Pilgrim, 20 Tex., 158; Griffin v. 
Chadwick, 44 Tex., 406.) 

There being no evidence to support the claim of defend- 
ants, and the testimony for plaintiff being clear and uncon- 
tradicted on all the issues, the court properly instructed the 
jury to find for the plaintiff. (Lea v. Hernandez, 10 Tex., 
159; Hollingsworth v. Holshousen, 17 Tex., 47; Parker +. 
* Leman, 10 Tex., 117; MeGreal v. Wilson, 9 Tex., 429; Roddy 
v. Kingsbury, 5 Tex., 152. 


Moore, Assoctate Justice.—This case having been sub- 
mitted for decision on argument and briefs under and in con- 
formity with the recent rules adopted by this court, it.is only 
necessary, for its disposition, to determine the propositions 
presented by appellants and the counter-propositions of ap- 
pellee, or such of them as are found essential for the proper 
determination of the case. And in doing this, we need not 
look into the transcript, but may take the statements made 
by the parties as a correct presentation of its contents, re. 
lating to or bearing upon the points respectively relied upon 
by them for the reversal or affirmance of the judgment. 

1. Conceding that “when a suit to which answer has been 
filed is-reached on the call of the docket, it must be tried or 
disposed of, unless otherwise ordered by the court, with con- 
sent of parties”; and that the forcing of a case to trial out 
of the order in which it stands upon the docket by the court, 
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over the objection of one of the parties, is error for which, of 
itself, the judgment should be reversed, (which, speaking for 
myself, I must say I cannot admit,)—this can only be done 
where it plainly appears that the case was not in fact tried 
when reached on the call of the docket, but at some other 
time; and that the order of the court by which it was dis- 
posed of otherwise than when reached on the call of the dock- 
et, was objected to and exception taken at the time; otherwise 
consent or acquiescence in the action of the court must be 
presumed. The sounding of appearance cases for the entry 
of default, where answers are not filed, is not the eall of the 
docket for the trial or disposition of cases in their order, as 
directed in the statute to which we are referred by appellants; 
(Paschal’s Dig., art. 1461; IKirkland v. Sullivan, 43 Tex., 2335) 
and we cannot say, from the matters stated by appellants, that 
the case was not in fact tried when regularly reached on the 
eall of the docket. All cases having precedence of it, for 
aught we can say, may have been disposed of before this case 
was called for trial; and certainly it does not appear that an 
exception was taken to the action of the court in setting the 
ease for trial at the time indicated. Nor if it should be con- 
ceded that the matters stated in the affidavit for continuance 
are admitted by the presiding judge to be correctly stated, by 
signing the bill of exception, do they tend to show that ap- 
pellants excepted to the order of the court setting the case 
for a subsequent day of the term. 

_ 2. What has been said virtually disposes of appellants’ sec- 
ond proposition under the first assignment of error. Where 
exception to a ruling is necessary to authorize a party to as- 
sign error upon it, exception must unquestionably be taken, 
and the point saved, at the time the ruling complained of is 
made. By consent of the court, the bill of exceptions may 
of course be drawn and signed at any time during the term. 
That appellants may not have consented to the setting of the 
case, or may have actually objected to and opposed it, is of 
no moment, unless they manifested their objection hy notify- 
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ing the court that they desired their objection to become a mat- 
ter of record by bill of exception; and the court could not, if 
it so intended or desired, give them the benefit of an exception 
to the ruling at a subsequent stage of the case, or by a bill 
showing a want of consent to its ruling. If so, the status of 
the case might be materially changed, and the interest of ap- 
pellee affected, without his consent, and after it might be too 
late to relieve himself from the dilemma into which he might 
have been led by the failure of appellants to except at the 
proper time. 

3. Unquestionably, if an affidavit for a first continuance is 
in strict conformity with the statute, and shows that due dili- 
gence has been used to procure the desired testimony, it is 
not discretionary with the court to grant or refuse the appli- 


cation; and it may be admitted, that where the affidavit - 


shows that the desired testimony could not have been pro- 
eured by any possible diligence whatever, the application 
should be regarded as coming just as fully within the statute 
as if due diligence had been’ clearly and directly shown. 
(Payne v.. Cox, 13 Tex., 480.) The refusal to grant a con- 
tinuance when asked for on an affidavit of this character, no 
one will deny, is error for which the judgment should be re- 


versed, unless it plainly appears that appellants could not’ 


possibly have suffered any injury thereby. But was the affi- 
davit in question such as to entitle appellants to a continuance 
under the statute? It shows no diligence whatever to pro- 
cure the desired testimony; but, though not so full and ex- 
plicit as it should have been, we think it reasonably appears, 
from it and the facts shown by the record, that the testimony 
could not probably have been procured by the use of any or- 
dinary or reasonable diligence. The affidavit also states that 
the testimony of the witness was material to aid the defense 
pleaded; and had it stopped with this averment, the applica- 
tion should, we think, have been allowed. But the statement in 
the affidavit, that the testimony of the absent witness is mate- 


rial, is not absolute and unqualitied. It does not stand alone, 
6 
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but is qualified by the recital of the facts known to the witness, 
and which we must infer were desired to be proved by him. If 
so, an inspection of the petition and answer clearly shows that 
the testimony was in fact irrelevant to any issue in the case. 
The application, therefore, in this particular, was not a statu- 
tory application for a first continuance, but presented matters 
for the exercise of the discretion of the court, and in exercise 
of which the application for continuance was properly over- 
ruled. 

_ 4. Nor do we think the second ground presented by the 
affidavit for continuance entitled to a more favorable consid- 
eration. If the court either could or should have enforced 
what is claimed to be the uniformly-observed practice under 
regulations. of the bay, the nature and character of these reg- 
ulations were not shown. It may be inferred, but it is not 
made to appear that the court knew of the resolutions which 
are said to have been adopted by the bar, or had ever recog- 
nized them as of any force and efficacy in any particular case, 
unless by consent of attorneys in the case, or when presented 
to it in the form of a written agreement in the case in which 
they were asked to be enforced ; and certainly we cannot tell, 
from anything stated to us, whether they were violated by 
the setting of this case for trial, as was done, or not. As the 
application in this particular was addressed to the discretion 
of the court, it was necessary for appellants to have, stated 
sufficient facts to enable the court to see that some injustice 
would be done them if forced to trial under the circumstan- 
ces and at the time the case was called. This was not done; 
and it has not been made apparent to us that appellants were 
injured or have suffered any injustice by the call and trial of 
the case. | 

5. No injury was done appellants by the charge of the 
court complained of. The deed of appellee to Mrs. Price 
shows, that, by the terms of the contract, the note sued on 
was to be secured by a lien on the property in consideration 
of which it was given, and also by a deed of trust upon 
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«county land.” To hold, therefore, that appellee, by accept- 
ing the deed of trust, waived the lien upon the property in 
part payment of which the note was given, would be to hold 
that the mere compliance with the contract defeated and 
destroyed one of its essential stipulations. To state such a. 
proposition is to answer it. It is not alleged that any other 
deed of trust upon “county land” had been executed to se- 
cure the note, as stipulated and shown by the recitals of the 
deed from appellee, but the defense insisted upon, is that the 
trust deed referred to in this suit was executed subsequently 
to the deed to Mrs. Price; that it should not be regarded as 
given under and in fulfillment of the terms of the original 
contract, but as a subsequent and independent security for 
the note, the acceptance of which by appellee abrogated the 
preéxisting lien on the property in part payment of which 
the note was given. To support this proposition, we are re- 
ferred to the familiar rule of equity, that a vendor’s lien will 
not be implied for the payment of the purchase-money, if: 
other security than the land is stipulated for in the contract. 
But no authority has been adduced or cited, showing that 
where the vendor’s lien is implied from the terms of the sale, 
the subsequent acceptance of another security is a waiver or 
release of it, which is the proposition insisted on by appel- 
lants. It is, however, not necessary in this case for us to - 
decide whether such is its effect or not. The lien upon the 
property sold by appellee, although so called in the deed and 
note, is not in fact a vendor's lien, properly speaking, but 
an express contract lien, stipulated for and. reserved in the 
deed conveying the land for which the note sued’ on was— 
given. (White v. Downs, 40 Tex., 231.) And the doctrine 
of waiver of the vendor’s lien which equity implies in the 


absence of security for the payment of the purchase-money, 
is Wholly inapplicable. This being the case, appellants’ en- 
tire defense falls to the ground; and the charge of the court, 
if erroneous, is immaterial. But if a new and independent 
security not stipulated for in the original contract would have 
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the effect of a waiver of the so-called vendor’s lien, and we 
leave out of view the parol testimony which went to the jury, 
there can, we think, be no reasonable ground of doubt to say 
that the deed of trust upon which this action was in part 
brought, though executed subsequent to the deed, was not 
given in compliance with the understanding of the parties, 
that the note sued on should be secured by a trust deed upon 
“county land,” as well as by a lien on the lots for which it 
was given. If so, there can be no question that the legal 
effect of the written evidence in the case authorizes the 
charge of which appellants complain; for certainly the parol 
testimony in no way tends to prove that the lien on the prop- 
erty sold appellants, stipulated for and expressly retained in 
the deed to Mrs. Price, had been released, or that there is 
anything in it tending to rebut the presumption to be drawn 
from the written evidence in the case, that appellee was enti- 
tled to the so-called vendor’s lien, as well as that given by 
the trust deed. This being the fact, there was no material 
error in the charge. (Lea v. Hernandez, 10 Tex., 137; Par- 
ker v. Leman, 10 Tex., 117; Hollingsworth v. Holshousen, 
17 Tex., 47.) 

6. Appellants not having asked for the sale of the property 
in the deed of trust before a sale of that conveyed by the 
deed of appellee to Mrs. Price, they cannot now object to the 
decree on this account. Appellants should, we think, if no 
good reason was shown to the contrary, have been allowed, 
if they had asked to do so, to indicate the order in which the 
property should be sold; but as they failed to do this, there 
was no error in the court doing it by its decree. 

There is no error shown in the judgment, and it is therefore 
affirmed. 

AFFIRMED. 
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R. D. Buarr v. T. T. Parr. 


1. JURISDICTION.— The Supreme Court, on the 14th of April, 1873, 
issued a mandate, reciting the affirmance of a judgment in favor of B, 
and against C. On the 22d of October, 1873, another mandate in the 
same cause was issued, reversing the judgment of the court below, 
and reciting that the former mandate was vacated and annul- 
led, and requiring its return. Another mandate of like import 
issued in December, 1873, which recited that a rehearing had been 
refused December 9, 1873. On the filing of the last two mandates, 
the District Court, in November, 1873, entered a judgment in favor 
of C, reciting the import of the last mandate, and decreeing in ac- 
cordance with it. A petition for a writ of error, by B, was sued 
out, which brought to the Supreme Court the record of the petition 
and answer in the original suit, the mandates of the Supreme Court, 
and the last judgment of the District Court. On motion to dismiss : 
Held— 

1. That the proceeding on error was an effort to cause the court 
to revise and reverse its own judgment of a former term, and 
that this court had no jurisdiction, 

2. That the judgment in form entered on the minutes of the 
District Court did not add anything to the judgment of the Supreme 
Court of October 22, 1873, and amounted, in legal effect, to a mere 
recognition of its mandate. 

3. That the record does not show a want of power in the Supreme 
Court to render the last judgment, on which the mandate issued. 

4. That had defendant in error claimed the right to proceed be- 
low under the first mandate, and pleaded the nullity of the second 
mandate on its appearance, for want of jurisdiction in the Su- 
preme Court, then the question of power to issue the second man- 
date could have been reviewed. 

5. That the jurisdiction of the Supreme Court in tlie first pro- 
ceeding will be presumed, its judgment regarded as final, and not 
the subject of proceeding on error. 


Error from Fayette. Tried below before the Hon. I. B. 
McFarland. 


J. R. Burns, for defendant in error, on motion to dismiss. ° 


Moore § Ledbetter, contra. 
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Roserts, Curer Justice.—The record in this case contains 
a petition, filed on the 6th of November, 1869, by R. D. 
Blair against T. 'T. Parr, seeking a recovery upon a note, 
and the foreclosure of a vendor’s lien; an answer by Parr, 
tiled 23d January, 1871, setting forth exceptions, general de- 
nial, and a special defense to the action; a mandate from the 
Supreme Court, filed in the District Court of Fayette county 
31st of October, 1873, reciting that the Supreme Court had, 
on the 22d of October, 1873, reversed the judgment rendered 
in said suit in favor of Blair, and reformed and rendered the 
same against Blair, adjudging that he should take nothing 
by his suit, and in favor of Parr for the costs, directing the 
District Court to carry said judgment into effect, and that a 
mandate issued on the 14th of April, 1873, should be returned 
to the clerk, and be vacated and annulled; a similar man- 
date, tiled 22d of December, 1873, with the addition that a 
rehearing had been refused on the 9th of December, 1873, 
and ordering a reissue of the mandate; a judgment in the 
District Court of Fayette county on the 3d of November, 
1873, reciting the mandate first above described, and ad- 
_ judging and decreeing in accordance therewith. 

There are no intermediate proceedings in the cause, ap- 
pearing in the record here presented, between the pleadings 
tiled and the judgment of the Supreme Court, recited in the 
mandate filed in the District? Court on the 31st of October, 
1873. 

On the 20th of July, 1874, R. D. Blair filed a petition for 
a writ of error to have this judgment revised and reversed, 
upon the ground, assigned as error, that the Supreme Court 
had no jurisdiction of the case when the judgment was ren- 
dered by it on the 29th day of October, 1873, as shown by the 
mandate first above set forth, because it had previously ren- 
dered a judgment reversing and remanding the case, and a 
mandate in accordance therewith had been issued on the 
14th of April, 1875. 

The record contains a certificate of the clerk of the District 
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Court, dated on the 21st of January, 1875, that the mandate 
last aforesaid was filed in his court, the cause was continued 
one term, and said mandate was returned to the Supreme 
Court according to its order. 

This cause having been submitted upon the briefs of both 
parties on the 17th of February, 1875, afterwards, to wit, on 
the 50th of January, 1877, the defendant in error, by his 
counsel, filed in said cause a motion to dismiss the writ of 
error, upon the ground that this was in effect an effort to 
cause this court to revise and reverse its own judgment, ren- 
dered in this cause at a previous term, as shown by the man- 
date in the record; and that, therefore, this court had no juris- 
diction of the case, as here presented by the record. 

Whether this motion had been made or not, the court, 
upon examination of the record, must have arrived at that 
conclusion ; because the judgment in form entered on the 
minutes of the District Court did not add any force to the 
judgment of the Supreme Court rendered on the 22d of 
October, 1873, and amounted in legal effect to a mere rec- 
ognition of the mandate containing said judgment of the - 
Supreme Court, which had become a record in said ease, 
and a final determination thereof, as soon as it was filed in 
the said District Court; and because it was competent for 
the Supreme Court to render such a judgment in such a 
cause; and because there is nothing contained in this record, 
of which this court can take recognizance, showing that the 
Supreme Court did not have jurisdiction of said cause when 
said judgment was rendered by it, the certificate of the dis- 
trict clerk being no competent authority for the action of this 
court upon that subject, and, indeed, no part of the record 
properly in this case, 

The question is not now here presented, whether or not 
the Supreme Court rendered such a judgment as it should 
have rendered under the law governing it. That is Wholly 
immaterial, as, whether right or wrong, it is final, and no 
appeal or writ of error can be taken from it. 
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If the defendant in error had insisted upon proceeding 
with his case in the District Court under the mandate revers- 
ing and remanding it, and, upon the appearance of the second 
mandate, had pleaded its nullity, for want of jurisdiction of 
the Supreme Court when the judgment therein recited was 
rendered, (29th of October, 1873,) then, whatever might have 
been the action of the District Court upun said plea, the 
question might have been raised in a way to be decided on 
appeal, or in some other shape, which it is evident was the 

- object of suing out the writ of error in this case. 

It is, clearly, not so presented in this record, as that we can 
now decide otherwise than that, from all that appears, it must 
be presumed that the Supreme Court had jurisdiction, and 
that, therefore, its judgment was final, and not subject to be 
revised by this court on appeal or by writ of error. 

Having no jurisdiction of such a case, it must be dismissed. 


DISMISSED. 





FranotscA SALINAS DE LEON v. MANUEL TREVINO & Bro. 





1, EXCLUSION OF EVIDENCE ON DEFECTIVE PLEADING.—Where com- 
petent evidence, tending to establish the truth of the petition or 
answer, has been excluded by the court below upon an untenable 
objection made to it by the other party, but in a case where no 
ground of action or of defense is presented by the pleadings, and it 
is obvious from the nature of the case that the defect could not be 
cured or avoided by amendment, and, had the desired evidence been 
admitted, that the opposite party would have been entitled to a 
judgment non obstanti veredicto, the error in excluding the testi- 
mony is abstract and immaterial, furnishing no ground for reversal 
on appeal. 

2. ILLEGAL CONTRACT.—Although a contract may be illegal, it does 
not follow that it is illegal or immoral for the parties to it, after its 
completion, to fairly settle and adjust the profits and losses which 
have resulted from it. The vice of the contract does not enter into 
such settlement. 

3. SAME.—Parties in Brownsville, in 1864, made a partnership for pur- 

pose of shipping merchandise from Matamoras, in Mexico, to Texas, 
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with a view to obtaining cotton. In 1866, the parties on settlement 
adjusted their accounts, one executing his notes to the others: Held, 
That the vice of illegality would not follow into the notes, nor be a 
defense to an action thereon. 


AppgEAL from Cameron. Tried below before the Hon. Ed- 
ward Daugherty. 

July 17, 1871, Manuel Trevino & Bro. sued Manuel Leon 
De Leon, of Camargo, Mexico, on four promissory notes of 
date October 8, 1866, executed by defendant, each note re- 
citing that it was “for equal value received in money and 
merchandise to my entire satisfaction,” the notes amounting 
in the aggregate, with interest, to $12,977.07. 

An attachment was levied. Subsequently personal service 
was had. Pending the suit, May, 1872, before answer, de- 
fendant died. 

November 25, 1874, Francisca Salinas De Leon, widow 
and administratrix of deceased defendant, was admitted as 
defendant; and she pleaded a general denial, and specially, 
“that at the city of Brownsville, Texas, on 12th of March, 
1864, the plaintiffs made an agreement with the said Manuel 
Leon De Leon in relation to a large quantity of dry goods 
which plaintiffs then hagl in their store, in Matamoras, Mex- 
ico, of value of $13,734.27, whereby the said defendant was 
to take charge of said merchandise, pass it into Texas, and 
there dispose of it for the joint and equal benefit of himself 
and said plaintiffs; that it was well understood between the 
contracting parties that the said goods were to be exchanged 
for or invested in cotton in Texas, and it shipped to Mata- 
moras, in Mexico, for joint account of both parties. 

«That in pursuance to the agreement, the said defendant 
took charge of the said goods at Matamoras, crossed them 
into Texas, exchanged them for, or invested proceeds of in 
cotton, which was shipped to plaintiffs at Matamoras; that 
these transactions were had during the war of the rebellion, 
und were in aid of the ‘ Confederate States,’ and were con- 
trary to, and in evasion of, the laws of the United States; 
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that the notes sued on were given by defendant in settlement 
of an assumed balance on account, arising out of the said 
transaction, and being based on an unlawful contract, and 
for the fruits of a contract to violate the law of the land, 
have no validity or force as a cause of action.” 

A jury was waived. On the trial, plaintiffs read in evi- 
dence the four promissory notes, and the defendant offered 
in evidence the written agreement set up in the plea, atter 
proving the signatures of the parties. The plaintiffs objected 
thereto, because being attested by two subscribing witnesses, 
and they nor either had been called. The objection was 
sustained, and the document excluded. 

Testimony of a witness, Tristan Rodriguez, with letters of 
plaintiffs, were also offered to sustain the further allegations 
in the plea, and were excluded as irrelevant, the original con- 
tract having been excluded. 

Over objection, defendant read in evidence a document of 
date October 8, 1866, signed by plaintiffs, as follows (trans- 
lated) : 

“ Be it known by the present, that, with our consent and 
conformity, we have settled the accounts of the business of 
the expedition to Laredo and the interior of the State of 
Texas, made on our joint and equal account in profits and 
losses; and in the liquidation of the portion of losses and 
merchandise taken by Manuel L, De Leon, he remains in- 
debted to us in the sum of $10,381.73, which he has offered 
to pay us as follows.” (Following is a description of four notes 
of same date, and corresponding in other respects with those 
sued on.) 

The court rendered judgment for the amount due on the 
notes for plaintiffs, and the defendant appealed. 


F. E. MeMonus and Ballinger, Jack § Mott, for appellant, 
cited 1 Greenl. Ev., sees. 63, 254, 573, and note, 577; Cro- 
zier et al. v. Kirker, 4 Tex., 252; Burnley v. Rice, 18 Tex., 
481; Arrington v. Sneed, 18 Tex., 140. 
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Win. H. Russell, for appellees. 


Moore, Associate Justice.—The only material question 
presented by the assignment of errors in this case, relates to 
the exclusion of the evidence offered on the trial in the court 
below, to prove that the notes, which are the foundation of 
the action, were given by the appellant’s intestate, Manuel 
Leon De Leon, to appellees, on a settlement and liquidation 
of a business enterprise, in which said De Leon and appellees, 
Trevino & Bro., had been jointly engaged, during the war 
between the United States and the Confederate States, for in- 
troducing merchandise from Matamoras, Mexico, into Texas, 
and its sale or conversion here into cotton, to be transported 
to Mexico, and which said enterprise, it is alleged, was con- 
trary to public policy and in violation of the law of the United 
States, Xe. 

Where competent evidence, tending to establish the truth 
of the petition or answer, has been excluded by the court 
below upon an untenable objection made to it by the other 
party, it is ordinarily no answer to.an assignment of error to 
the ruling of the court, to show that the petition or answer 
under which the evidence was offered is defective. But 
where no ground of action or defense whatever is presented 
by the pleadings, and it is obvious from the nature of the 
ease that the defect could not be cured or avoided by an 
amendment, and, had the desired evidence been admitted, 
that the opposite party would have been entitled to a judg- 
ment von obstant? veredicto, the error in excluding the testi- 
mony is abstract and immaterial, and furnishes no sufficient 
ground for the reversal of the judgment. Such, we think, is 
the character of the defense relied upon and sought to be 
established by appellant in this ease. 

If it should be conceded, (which, however, [ can by no 
means do,) that the contract between appellees and De Leon 
for the introduction, during the war between the United States 
and the Confederate States, of merchandise from Matamoras 
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into Texas, and the purchase and exportation of cotton from 
Texas to Mexico, without passing such merchandise and 
cotton through the custom-house of the United States, or a 
compliance in any way whatever with its revenue laws, or 
the rules and regulations to which all persons subject to its 
authority were required to conform, pending hostilities, in 
all communication or intercourse with the inhabitants of or 
others within the Confederate lines, should be held to be in 
violation of the laws of the United States and against public 
policy, and that neither party to such contract could have 
obtained the aid of the court for its enforcement, or could 
maintain an action for a breach of any of its conditions or 
stipulations by the other, it does not tend to support appel- 
lant’s defense, and is of no moment in correctly determining 
the present case. 

This action is not founded upon the alleged illegal contract, 
ror was it brought to enforce any of its stipulations or condi- 
tions. The illegal enterprise, if it was illegal, in which De Leon 
and appellees were engaged, and all the matters connected 
with it, were voluntarily settled and adjusted by them. True, 
the notes upon which the suit is brought were given by De 
Leon in such settlement. But if a contract is illegal, certainly 
it does not follow that it is illegal or immoral for the parties, 
after its completion, to fairly settle and adjust the profits and 
losses which have resulted from it. The vice in the contract 
does not enter into the settlement so that all contracts and 
undertakings based upon, or growing out of, the settlement, 
confer no rights which the courts will respect or enforce. By 
her answer, appellant sought to be relieved against an exe- 
cuted contract, upon the ground that her intestate had been 
engaged with appellees in an illegal enterprise. But she is 
not entitled to relief upon. such ground. If the notes sued 
upon had been given to carry on the illegal enterprise, in- 
stead of in settlement of it, the taint of the contract would 
have attached to the notes, and appellees could not maintain 
an action upon them. But the answer merely shows, that, 
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by reason of the illegal character of the enterprise in which 
the parties had been engaged, appellant’s intestate could not 
have been forced to an accounting with appellees, or to pay or 
give his notes for the amount found to be due from him to 
appellees on such accounting.. This, however, is no reason 
why an action may not be maintained on notes given for the 
amount found to be due on a voluntary settlement of the 
illegal partnership enterprise. And it has often been, in 
effect, so held in this as well as other courts. 

In the case of Brooks v. Martin, on a bill in equity, by one 
partner against the other, to set aside a contract of sale of his 
interest in the partnership venture, the Supreme Court of the 
United States held, that “after a partnership contragt con- 
fessedly against public policy has been carried out, and money 
contributed by one of the parties has passed into other forms, 
the results of the contemplated operation completed, a part- 
ner in whose hands the profits are cannot refuse to account 
for aud divide them, on the ground of the illegal character of 
the original contract.” (2 Wall., 70.) Now, surely if the 
court will lend its aid to compel an accounting, and enforce 
the payment of the amount found to be due by one partner 
to the other, it cannot be that it should interpose to relieve 
one of the partners from a contract resulting from his volun- 
tary accounting, on the ground of the illegality of the original 
partnership enterprise, which, after completion, had been thus 
voluntarily settled and adjusted. 

In the case of The Planters’ Bank v. The Union Bank, 16 
Wall., 483, the court again says: “ Nor should the court have 
charged, that, in the circumstances of this case, no action 
would lie for the proceeds of the sales of Confederate bonds 
which had been sent by the plaintiffs to the defendants for 
sale, and which had been sold by them, though the proceeds 
had been carried to the credit of the plaintiffs, and made a part 
of the account. It may be that no action would lie against a 
purchaser of the bonds, or against the defendants, on any en- 
gagement made by them to sell. Such a contract would have. 
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been illegal. But when the illegal transaction has been con- 
summated; when no court has been called upon to give aid 
to it; when the proceeds of the sale have been actually re- 
ceived, and received in that which the law recognized as hav- 
ing had value; and when they have been carried to the credit 
of the plaintiffs, the case is different. The court is then not 
asked to enforce an illegal contract. The plaintiffs do not re- 
quire the aid of any illegal transaction to establish their case.” 

So in Sharp v. Taylor, 2 Phillips Ch., 801, where a bill 
was filed to recover a moiety of freight-money, the whole of 
which had come into the hands of one of the joint*owners of 
the vessel. The defense was, that the trade in which the ves- 
sel had been engaged, and in which the freight had been 
earned, was illegal, and in violation of the navigation laws. 
But the Chancellor, Lord Cottingham, said: “ Can one of two 
partners possess himself of the property of the firm, and be 
permitted to retain it, if he can show that in realizing it some 
provision in some act of Parliament has been violated? The 
answer is, that the transaction alleged to be illegal is com- 
pleted and closed, and will not be in any manner affected by 
what the court is asked to do as between the parties.” 

Is this not, we ask, equally true in this case? The part- 
nership enterprise in which appellees and De Leon had been 
engaged had been fully completed before they had voluntarily 
adjusted, as between themselves, its results. If the enterprise 
had been successful, and De Leon, who had been the active 
partner, had been found to be indebted to appellees for profits, 
under the authority of cases to which we have referred, an 
action might have been maintained against him by appellees 
for their share of them. By the terms of the partnership, 
appellees were to furnish the goods, and De Leon was merely 
to contribute his personal services, and the profits and losses 
were to be mutually divided. Does it make any difference, 
that the notes sued on were given in liquidation of the portion 
of losses and merchandise which on settlement De Leon was 
found to be due appellees, instead of their being given for 
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profits? If there had been no settlement of the copartnership 
affairs; if there had been no new contract, it may be that 
appellees could not maintain an action for a contribution to 
liquidate the losses incurred, or for the recovery of their half 
of them, if they had paid them all; though the cases to which 
we will refer seem to imply that they might, and certainly hold 
that they could have recovered if such losses had been paid at 
his request or express consent. In such ease, it might be said 
that the action was upon the original illegal contract. But 
by the voluntary settlement and adjustment of the partnership 
affairs, and the giving of the notes sued upon, the illegal 
transaction was completed and closed, and an entirely new 
undertaking entered into. The express undertaking by De 
Leon to pay appellees for the losses which they had incurred, 
which may represent liabilities of the partnership for which 
they were bound or have assumed to discharge at request of 
De Leon, would seem to be supported by as adequate con- 
sideration as an implied promise to pay profits resulting from 
a similar partnership transaction. 

In the case of Faikney v. Reynous, 4 Burr., 2069, where | 
two persons were jointly concerned in an illegal stock-jobbing 
business, which resulted in a loss, one of them paid the en- 
tire loss, and took a security from the other for his share. 
The security was held to be valid as a new contract, unin- 
fected by the original transaction. And in Petrie v. Hannay, 
3 Term R., 418, one partner, who had paid the whole loss at 
the instance of the other, was held entitled to the recovery of 
one-half of the amount so paid. 

These cases, it is true, have been questioned, but neverthe-’ 
less we find them referred to with approval, as we state them, 
by the Supreme Court of the United States, and cited as 
authority by this court. (11 Wheat., 258; 17 How., 238; 
2 Wall, 70; 18 Tex., 200; 23 Tex., 308.) 

And in a case where plaintiff and defendant, dealing faro 
in partnership, became indebted by losses to other parties, 
and the plaintiff, in consideration that the defendant had 
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paid and assumed payment of these losses, gave the defend- 
ant his note for his share of them, this court held that the 
consideration of the note was not unlawful, and that the de- 
fendant was entitled to a judgment upon it. (Boggess r. 
Lilly, 18 Tex., 200.) 

These cases, we think, clearly show that a contract or un- 
- dertaking to pay either profits or losses incurred in an illegal 
enterprise, cannot be impeached by showing that the partner- 
ship enterprise in which such profits or losses accrued was 
illegal. That they are collateral to, and not a part of, the 
illegal contract which had been by voluntary settlement fully 
completed and ended before the contract or undertaking upon 
which the suit is brought was entered into. Such contracts 
are, therefore, regarded by the courts as standing upon an 
altogether different footing from a renewal of, or a new 
security given for, an original illegal contract. 


There is no error in the judgment of which appellant can 
complain, and it is affirmed. 


AFFIRMED. 





D. T. Lussock v. H. Cook Et At. 


1. PRACTICE—CITATION IN ERROR.—When the petition for a writ of 
error omits to state the residence of a defendant in error, the clerk, 
‘in issuing the citation in error, may direct it to the sheriff of the 
county in which the orginal petition states that the party resides. 

2. COMPUTATION OF TIME.—When time is to be computed from or after 
a certain day from an act done, the day on which the act is done is 
to be excluded in the computation. 

3. SAME—WRIT OF ERROR.—In computing the two years within which 
a writ of error may be taken, the day of the rendition of the judg- 
ment is excluded. 


Error from Harris. Tried below before the Hon. James 
Masterson, 


M. W. Garnett, for defendant in error, on motion to dis- 
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miss, cited Paschal’s Dig., art. 1496-1517; Childs v. Smith’s 
Heirs. 13 B. Monr., 460-461; Ogden v. Redman, 3 A. K. 
Marsh., (Ky.,) 1100; White v. Crutcher, 1 Bush, (Ky.,) 472; 
Alger v. Curry, 40 Vt., 437; 32 Cal., 347; 1 Houst., (Del.,) 
188; Brown v. Buzan, 24 Ind., 194. 


E. P. Turner, contra.—In Waterhouse v. Love, 23 Tex., 
559, Mr. Justice Wheeler seemed to hold that the time was 
to be computed from tlre date of the judgment. This, of 
course, would mean from the day on which the judgment 
was rendered, and would exclude that day, leaving the day 
on which the petition for writ of error and bond were filed to 
be included. This would seem to be the legitimate construe- 
tion of our statute, for the law does not in any manner regard 
the fraction of a day. “ From the rendition,” does not seem to 
mean after and from the very point of time of the day on 
which the judgment was rendered; but, clearly, after the date 
of the rendition is from the day on which the same was ren- 
dered. 

In the case of Hester et ux v. Edwin Bass, 30 Tex., 743, the 
court say: “ Judgment was rendered in the District Court on 
the 25th of September, 1860. The act in force at that time 
provides that no writ of error shall be granted to any judgment 
after two years from the time such judgment shall have been 
made final; consequently a writ of error could not have been 
prosecuted after the 25th day of September, 1862.” 

The same acts were in force then that are in force now. 

Although the facts of the case not having called for it may 
give this somewhat the character of a dictum, yet we submit 
that this may be regarded as a judicial construction of the 
statute. 

But, says counsel for defendants in error, there is a differ- 
ence in the legal rule as to computing time in the case of an 
act done and a day certain. 

In some cases, there unquestionably is, as the time at which 
a statute is declared to be in force,—as was held by Mr. Justice 
7 ‘ 
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Story in the case of Arnold et al. v. The United States, in 
9 Cranch, 104, cited and relied on by the opposing counsel. 

The question presented, was whether a statute passed on the 
1st of July, 1812, which by its terms, we presume, provided 
that it should go into effect from and after its passage, did 
take effect from the time (that is, the hour) of its passage, or 
whether the day on which it was passed was to be excluded. 
The court very properly held that it took effect from the very 
precise time of its passage. This was the obvious inteution. 

The principle decided, we submit, is not applicable to the 
principal case. 

Here a right is granted, with a proviso or limitation at- 
tached. 

The courts will forward instead of curtailing the right, and 
will not, by a forced construction, deprive a party who has 
evidently (as this plaintiff in error most certainly has) been 
injured, of submitting his cause for revision by the highest 
tribunal in the State. 

Again, the case of Chiles vr. Smith’s Heirs, 13 B. Monr., 
460-461, cited by the defendants in error, and upon which 
they seem chiefly to rely, was decided under the Kentucky 
statute, which is only similar to, and not identical with, ours. 

The Kentucky statute provides, that no writ of error shall 
be sued ont, “except in three years next after the judgment 
or final decree, and not thereafter,” and the question came 
up on a plea of the statute of limitations. 

This case seems to overrule the case of Harris v. Cassity, 
9 B. Monr., 192, in which it seems the court had taken the 
opposite ground. 

The phraseology of our statute is differ ent. Ours does not 
contain the restrictive word “in,” but reads, “after the expi- 
ration of two years,” Ke. 

Tf your honors will be pleased to examine the various eases 
cited in Chiles v. Smith’s Heirs, commencing with Bellaris v. 
Tester, 1 Lord Raymond, 280, and following them as cited, 
and upon which the court in said case bases its decision, you 


’ 
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will perceive that every one is based upon some statute con- 
taining the restrictive words “in” or “ within.” 

We respectfully refer the court to an admirably-considered 
case in Massachusetts, in which these very authorities are 
fully examined and commented on, and the prevailing rule 
is announced. (Bigelow v. Wilson, 1 Pick., 493, 497, and 
eases cited.) 

All the cases upon which the Kentucky court, in Chiles v. 
Smith’s Heirs, bases its opinion, are reviewed and examined, 
and the Massachusetts court arrives at a different conclusion. 
(See 7 J. J. Marsh., 202; 1 Blackf., 362; 4 N. H., 267; 3 
Penn., 200.) 

The rule as adopted in New York is the same as in Mas- 
sachusetts, and excludes the day of the date. 

In Wilcox v. Wood, 9 Wendell, 349, Chief Justice Savage 
says: “In this State, on questions of the computation of time, 
arising under our own rules and statutes, and upon promis- 
sory notes, we hold that the day of the date is excluded.” 

The court is especially invited to examine The Commercial 
Bank of Oswego rv. Ives, 2 Hill, 355; Vandenburg v. Van 
Rensselaer, 6 Paige, 147; People v. N. Y. Central R. R. Co., 
28 Barb., 284.) 

Mr. Chitty regards the rule as adopted in New York as the 
prevailing rule also in England. (See 3 Chitty’s General 
Practice, 109.) He says: “That in construing 2 W. & M., 
sec. 1, ch. 5, authorizing a landlord to sell a distress after 
such distress and notice as aforesaid, and the expiration of 
tive days, the day of the making of the distress is to be ex- 
cluded, and, after allowing the five following clear days, the - 
sule should not be until the seventh day.” 


Rozerts, Cuter Justice.—Defendants in error moved to 
dismiss this case upon two grounds: 
Ist. That the service of the citation ia error upon M. W. 
Garnett, one of the attorneys of record for William Andrews, 
one of the defendants in error, did not amount to legal ser- 
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vice on said Andrews, because the petition for the writ of 
error omitted to state the residence of said Andrews to be in 
Harris county, wherein the sheriff returned upon said writ 
said Andrews was not found; ‘and neither the writ nor the 
petition in error stated in what county the said Andrews re- 
sided; but the writ was issued to and served by the sheriff of 
Harris county on said attorney, the return stating that An- 
drews was not found. 

The answer to this, is that said Andrews, being one of the 
plaintifis in the suit in the District Court, the original petition 
represents him as being a resident of Harris county, which 
has often been held to be a sufficient guide to the clerk in 
issuing the citation in error. 

The objection made to the service on Bussey, one of the 
defendants in error, was verbally withdrawn by the counsel 
who made the motion in presenting it to this court. 

2d. The second ground of the motion, is that the writ of 
error Was not sued out within two years from the rendition of 
the judgment, because the judgment was rendered on the 
11th of August, 1874, and the bond for writ of error was 
tiled on the 11th of August, 1876. 

It is contended, for the motion, that the proper mode of 
computing time from an act done, (the rendition of the judg- 
ment,) is to include the day on which it is done; and that, by 
that rule, the bond was filed on the day “after the expiration of 
two years” (allowed for a writ of error by the statute) “from 
the rendition of the judgment.” (Paschal’s Dig., art. 1496.) 

The decisions apon this subject ure conflicting. 

In some of the States, it is held to be the correct rule gen- 
erally. (Chiles v. Smith’s Heirs, 13 B. Monr., 460; Brown v. 
Buzan, 24 Ind., 194.) In other States, it is held that the day 
on which the act is done should be excluded, unless there is 
something in the mode of expression, or some other good 
reason for requiring the rule to be changed. (Bigelow r. 
Wilson, 1 Pick., 485; Commercial Bank of Oswego v. Ives, 


2 Hill, (N. Y.,) 355, and note.) 
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In England, it has been held, that “ wherever a right would 
be divested, or a forfeiture incurred, by including the day 
when the act was done, the computation will be made exclu- 
sive of it.” (Lester v. Garland, 15 Ves. Jr., 248, and note 
258.) 

In the case of Burr +. Lewis, 6 Tex., 81, Justice Wheeler, 
referring to the case cited above from 1 Pick., says: “ It is 
well-settled rule, respecting the computation of time, that 
where it is to be computed from or after a certain day from 
an act done, the day on which the act is done is to be ex- 
cluded in the computation, unless it appear that a different 
computation was intended.” (See, also, O’Connor v. Towns, 
1-Tex., 107; Hollis & Love v. Francois & Border, 1 Tex., 119.) 

Though none of the reported cases, decided by this court, 
may be exactly in point as applicable to this, the reasoning 
and decisions, as far as they go, correspond with our own 
opinion, that, in a case like this, the proper rule is to exclude 
the day upon which the judgment was rendered, in comput- 
ing the two years allowed for suing out the writ of error, 
which makes the bond to have been filed in time. 


‘MOTION OVERRULED. 





WILLIAM GAINER ET AL. V. WILLIAM COTTON ET AL. 


1. ''ESTIMONIO—HOW PROVED FOR RECORD.—A testimonio, or second 
original, is properly admissible to record upon the acknowledgment 
of his signature by the officer before and jointly with whom the 
protocol was executed, and by whom the testimonio was made and 
delivered to the party interested, to whom it was to serve for title. 

. TESTIMONIO WHEN RECORDED EVIDENCE AS DEED.—Such instru- 
ment, when duly recorded, is admissible in evidence under the stat- 
ute admitting deeds and other instruments, &c., when duly record- 
ed, and notice given as required by statute. 

3. CASES APPROVED.—Edwards v. James, 7 Tex., 372; and Beaty v. 

Whitaker, 23 'Tex., 526. : 

AFFIDAVIT ATTACKING GENUINENESS OF RECORDED INSTRU- 


bo 
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MENT.—Such affidavit is not strengthened by an additional affidavit 
attacking the genuineness of the certificate of acknowledgment, or 
of proof of the instrument, by virtue of which it is allowed to be 
recorded. ‘The disproof of the genuineness of such certificate would 
be a fact bearing upon the genuineness, on the issue before the jury. 

PROOF OF INSTRUMENT SO ATTACKED.—Such instrument so attack- 
ed, when produced and freed from suspicion, may be proven in any 
way known to the common law; by proof of signature of one or 
both witnesses, they being dead, or other reason for their absence 
being shown ; or it may be proven as an ancient document. 

6. EVIDENCE—PRACTICE.—The suspicion from which the instrument 
so produced must be freed before the execution of such instrument 
may be proved by evidence of signature of subscribing witnesses, 
must arise from something apparent on the face of the instrament,— 
something of which the judge can take notice, and upon which he 
can act; not such suspicion as may be raised by extraneous tegti- 
mony, introduced by the adverse party. 

7. EVIDENCE—ANCIENT DOCUMENT.—A title bond thirty years old, 
produced from the proper custody, without apparent alteration, 
shown to have been in the possession of the obligee within a few. 
months of its date, recorded soon after its date in the proper county, 
acted upon and possession of the land taken and held by the obligee 
for more than twenty years, was admissible in evidence without fur- 
ther testimony. 

8. EVIDENCE.—A title bond purporting to have been signed by the hus- 
band and wife, and admitted in evidence on proof of the signatures 
of the subscribing witnesses thereto, and admitted as an ancient docu- 
ment, was attacked by testimony tending to prove that the wife’s 
name was a forgery,—goes to the jury with the testimony as to the 
forgery of the wife’s name, as evidence upon the question of genuine- 
ness of that of the husband; the husband having had the right to 
dispose of the land without being joined by the wife. 

9. POSSESSION UNDER TITLE BOND.—Possession of land was taken in 
1851, after a deed thereto had been executed by an attorney in fac: 
of the grantee. A title bond therefor had been made for an undivi- 
ded interest in 1837. In a suit by heirs of grantee against those hold- 
ing under the bond and deed: Held, That whether the attorney in 
fact was authorized or not tomake the deed, was immaterial, so far as 
the possession under the .bond was cvncerned; for if the attorney 
had authority to act, his deed was « satisfaction of the bond; and if 
he had not, then the bond was unsatisfied, and the possession would 
be applied to the bond 

10. EQUITABLE TITLE.—A title bond executed in 1837, acknowledging 
full payment for the land, and reciting an absolute contract for the 
sale of the land, conferred a title to the obligee, not affected by the 
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subsequent act adopting the common law. Any deed exeeuted 
would only give more satisfactory evidence of the right, but would 
not increase or alter the estate in the land had by the obligee. 

11. NOTICE TO PRODUCE ORIGINAL—EVIDENCE, &C.—A certified copy 
of a deed made to plaintiffs’ ancestor for a town lot, reciting a 
money consideration, but of even date with a bond for title from 
said ancestor for part of the land sued for, the deed being referred to 
in the bond, and its consideration recited as the lot so conveyed, is 
relevant ; and notice having been giving to plaintiffs’ attorneys, and 
to one of plaintiffs, to produce the original, and no objection having 
been made to the notice as giving insufficient time to produce it, the 
copy was competent testimony. 

12. MISTAKE IN DESCRIPTION OF LAND.—See facts held sufficient to 
authorize a verdict finding that a conveyance for an undivided half 
of the east half, meant to convey such interest in the west half of a 

* described league of Jand. 


AppEAL from Freestone. Tried below before Hon. J. B. 
Rector. 

This was an action of trespass to try title in the ordinary 
form, brought March, 1873, in the District Court of Free- 
stone county, by William T. Gainer and others, who are ap- 
pellants, against William Collins and others, who are appel- 
lees, for the league of land upon which the town of Fairfield 
is situated, originally granted to Redin Gainer. 

The plaintifts claimed as children and heirs of the grantee, 
Redin Gainer, and his wife, Amelia Gainer. 

The grant was made July 9, 1835, and it was community 
property. The wife, Amelia Gainer, died December 18, 
1842, in Nacogdoches county, leaving no community debts. 

Under appropriate pleadings, the defendants set up title to 
the land sued for, under three instruments relied on as con- 
veyances, made by Redin Gainer before the death of his 
wife. 

1. A deed for the east half of the grant, of date July 26, 
1836, and made to Sparks and Thorn. The nature of this 
conveyance, and the testimony adduced, are carefully given 
in the opinion. 

2. A title bond bearing date November 27, 1837, signed 
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- by Redin Gainer and Permelia Gainer, she making her mark. 
and to David H. Love for one-half of his, the said Gainer’s, 
half league of land in Burnett’s colony, &e. 

To the admission of this, proper objection was made; and 
touching it, on. August 11, 1874, defendant William Gainer 
made affidavit that it “had been carefully and critically ex- 
amined by him, and that he believes the said title bond to be 
forged; * * * and that he believes the pretended certificate 
of authentication attached to said pretended title bond * * * 
is also a forged instrument of writing.” 

The defendants then proved the handwriting of the sub- 
scribing witnesses thereto, and that they were both dead, and 
that the certificate of H. Owen on the same (certificate of 
authentication) was in the handwriting of said Owen, who 
lived in Robertson county, Texas. 

» Defendants proved, further, by one John Karner, that he had 
had possession of the title bond since 1847; that witness re- 
ceived it from D. H. Love, the obligee ; that Love took pos- 
session of the northwest quarter of the Gainer league in 1851. 
Witness has had possession of the title bond since 1847. In 
1848, witness, by mistake, made a deed to Love for part of 
the east half. At that time, witness received the title bond 
from Love. 

Upon this proof, the judge on the trial admitted the bond in 
evidence, as follows: 

« Know all men by these presents, that I, Redin Gainer, of 
the Republic of Texas and county of San Augustine, am held 
and firmly bound unto David I. Love, of the republic and 
county aforesaid, in the penal sum of twelve hundred dollars, 
good and lawful money of said republic, the payment of which 
I bind myself, my heirs, executors, and administrators, &c., 
firmly by these presents. Dated the 27th day of November, 
1837, under my hand and seal. 

«The condition of this obligation is such, that whereas the 
said David H. Love has this day sold and transferred unto 
the above-bound Gainer his lot and shop in the town of San 
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Augustine, said lot known on the plat of said town as num- 
ber 216, as will more fully appear by having reference to 
said transfer, the same bearing even date with this obligation: 
Now, if the said Gainer shall make, or cause to be made, unto 
the said Love, or his assigns, a good and sufficient title in fee- 
simple to the one-half of his, the said Gainer’s, half league of 
land, situated in Burnett’s colony, on the west side of the 
Trinity river, as will more fully appear by reference to the 
title issued to said Gainer by George A. Nixon, Commission- 
er, said half league to be divided into four equal parts, and 
the shares to be drawn for, the said Gainer and Love, mu- 
tually: Now, if the said Gainer shall and will truly make, or 
cause to be made, unto the said Love, or his assigns, a good 
and sufficient deed or deeds to the shares of said land as soon 
as thereunto requested by the said Love, then and in that 
case this obligation shall be void; otherwise to remain in full 
force, in law and equity. And further, I, the said Redin 
Gainer, do by these presents bar all law and parts of law in 
my favor to the full recovery of this my obligation, if I fail 
to do and perform all and singular the covenants therein ex- 
pressed towards perfecting a title in fee-simple to the said 
Love, to be signed by myself and my wife; and in case of 
performing the same, this obligation to be void, and of no 
effect. Given under my hand and seal this 27th day of No- 
vember, A. D. 1837. 
(Signed) “Repin GAINER. [L. s.] 
“ PERMELIA + GAINER. [L. S.] 
« Attest: William M. Love, John G. Love.” 
“Republic oF TEXAs, 
“ Robertson County. 

“Personally appeared before me, Harrison Owen, county 
clerk and recorder in and for said county, William M. Love, 
who, after being duly sworn, saith that he saw Redin Gainer 
and Permelia, his wife, sign, seal, and deliver the foregoing, 
and acknowledge the same to be their own free act for the 
purposes therein contained. 
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“Given under my hand and private seal, having no seal 
of office, this 20th day of December, 1843. 
“H. Owen, 
. [L. s.] “Recorder of Robertson County.” 

(This had been recorded in Robertson county, and recently 
in Freestone county.) 

The objections urged against the title bond, and which 
were overruled, were— 

1. It is a stale demand, and barred by the statute of limit- 

ations, and the evidence shows that no possession was taken 
under it; that possession was not taken until 1851 by D. H. 
Love, and that that possession was not under the title bond, 
but under the deed from John Karner to David H. Love, 
.dated May 31, 1851. 
_ 2. Because the title bond was not free from suspicion, 
Permelia Gainer purporting to sign it by her mark, when 
the testimony shows that she could write her own signature, 
and that the testimony shows that her name was Amelia, and 
not Permelia, and that she was never known or called by any 
other name than Amelia or Milly. 

3. Because proof of the handwriting of the two subscrib- 
ing witnesses is not sufficient to prove up the instrument. 

4. Because the affidavit of one of the defendants, above 
given, attacking the genuineness of the signatures of the 
makers, and of the certificate of authentication, . . . “ requires 
other proof of its execution than the proof of the handwriting 
of the attesting witnesses.” 

The court then, over objections, admitted in evidence a 
certified copy of the deed from D. H. Love to Redin Gainer 
for the lot number 216, in San Augustine, as stated in the 
title bond aforesaid of same date. 

To the copy, it was objected, because the notice to produce 
it had not been served upon the attorneys of plaintiff until 
August 10, 1874, (the trial was had August 22, 1874.) after 
the term of the court had commenced, and after said attor- 

neys, who reside in Austin, had reached the place of trial, 
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and after William T. Gainer, who resides in Jackson, had 
left the place of trial; and for other reasons not discussed in 
the opinion. 

Defendants also read in evidence a deed purporting to be 
made by John Karner, as agent for Redin Gainer, for the 
northwest corner of the Gainer league of land, of date 31st 
of May, 1851, over objections, (1) that Karner had no author- 
ity; (2) because no possession had been taken of said north- 
west quarter anterior to the deed. Prior to this, Karner had 
testitied that he had deeded by mistake the northeast corner, 
and had taken up the title bond, Ke. 

The third deed from Redin Gainer, relied on by defendants, 
and read in evidence, was executed April 17, 1840, to Mat- 
thew Cartwright, and purported to convey “one-half of the 
east half a league of land lying west of the Trinity, and being 
known as a league granted to me, said Redin Gainer, as a 
colonist and citizen of the State of Coahuila and Texas, by 
Commissioner George A. Nixon, for the colony of David G. 
Burnett, said half league of to be divided according to value 
and quality.” 

The court submitted the question of the locality of the land 
as purchased by Cartwright, and a synopsis of the testimony 
is given in the opinion; it being insisted by defendants that 
the intent was to convey an interest in the west half instead 
of the east. The statement of facts and bills of exceptions 
to evidence admitted, cover, in the transcript, 300 pages. 
The opinion can be understood from the abstract given 
here. 


Archer §& Wildy and D. E. Thomas, for appellants.—There 
are many authorities in our own reports going to show that 
if the title bond offered in evidence in this cause by the de- 
fense, and admitted over the objections of plaintiffs, was sued 
upon for specific performance by the defendants, the suit could 
not be maintained, as the bond would be considered a stale 
demand—more than ten years having elapsed from the time 
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of defendants’ cause of action accrued upon the bond. (De 
Cordova vy. Smith, 9 Tex., 144; DeWitt 7. Miller, 9 Tex., 
246, 247; Smith v. Hampton, +13 Tex., 463; Glasscock vr. 
Nelson, 26 Tex., 152.) 

Under article 4621 of Paschal’s Digest, D. IT. Love was 
barred trom his right to enter upon the land in controversy, 
as the entry was not made within ten years from the date of 
the bond, or within ten years from his right to enter. 

The ninth instruction was wrong, for the reason that it 
assumed that there was evidence tending to show that Gainer 
had knowledge of the partition made by Karner, and that he 
afterwards acquiesced in it, when all the evidence upon the 
subject shows that Gainer did not know anything about the 
partition of the land having been made, and that he did not 
ratify it. There is no principle better settled by the decisions 
of this court than that the charge of the court must be appli- 
cable to the case under investigatien as made out by the 
proof, and if there is no evidence upon a certain point, the 
court has no right to give any instructions upon that point. 
(Scranton v. Tilley, 16 Tex., 194; Hancock v. Horan, 15 Tex., 
511; Hardy v. De Leon, 5 Tex., 245; Wheeler v. Moody, 9 
Tex., 378; Hagerty v. Scott, 10 Tex., 525; Patton rv. Gregory, 
21 Tex., 513; Smithwick v. Andrews, 24 Tex., 494; Garrett 
v. Chambliss, 24 Tex., 619; Norwood v. Boon, 21 Tex., 593.) 





Bradley § Kirven, L. J. Farrar, and Likens § Stewart, for 
appellecs.—The payment of the purchase-money by D. H. 
Love, his possession, the payment of taxes on the land, the 
erection of permanent and valuable improvements thereon, 
and his adverse and notorious claim, are all circumstances 
which would authorize or justify a decree against the Gainer 
heirs of specific performance of the title bond, if this were a 
suit of that kind. (See Vardeman v. Lawson, 17 Tex., 10; 
2 Story’s Eq. Jur., 715; Hemming v. Zimmerschitte, 4 Tex., 
159, and 11 Tex., 237; Holman +. Criswell, 15 Tex., 394; 
Stramler v. Coe, 15 Tex., 211; Barbour v. Whitlock, 4 Mon- 
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roe, 180, 194, 199; Newsom vr. Davis, 20 Tex., 419; Sugden’s 
Vendors, 160; Kane v. Bloodgood, 7 Johns. Ch., 121.) 

This is properly and essentially an action of trespass to try 
title, and the plaintiffs must recover upon the strength of 
their own title, and not upon the weakness of the title of 
defendants. (Hughes v. Lane, 6 Tex., 289.) 

The bond for title of Redin Gainer certainly conveys the 
equitable title to D. IL. Love, if not the legal title, and would 
be sufficient evidence of title upon which to maintain the ac- 
tion of trespass to try title on the part of the defendants, or 
to resist the same action. (Paschal’s Dig., art. 5303; Easter- 
ling v. Blythe, 7 Tex., 210; Miller v. Alexander, 8 Tex., 
36.) 

The superior equitable or legal outstanding title in some 
one else than Redin Gainer, defeats the action of the plain- 
tiffs. Such a title, we insist, is furnished by the bond for 
title in this case. (See the last cases cited above, with the 
following additional cases: Walker v. Howard, 34 Tex., 478; 
Burleson v. Burleson, 28 Tex., 383; Martin v. Parker, 26 
Tex., 255; Kinney v. Vinson, 32 Tex., 125.) 

This is not the first instance of the kind, when one who is 
able to sign his or her name, either because of an inability to 
write the signature well, or for some other reason, prefers to 
sign with a mark. The fact of signing with a mark shows 
that Mrs. Gainer did not write the name herself, and if her 
name was in fact Amelia instead of Permelia, the mistake of 
writing Permelia instead of Amelia is a very natural one. 
It the bond had purported to be signed by Mrs. Gainer her- 
self, and was signed Permelia, when her name in fact was 
Amelia, this would naturally have excited suspicion. That 
suspicion is removed, however, when the bond shows that 
Mrs. Gainer used a mark in signing the bond, and that some 
one else wrote her name for her, It is suggested, in this 
connection, that Milly is a greater departure from Amelia 
than Permelia is from Amelia; and the evidence shows that 
she was indiiferently called Amelia and Milly. This would 
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be a ease of idem sonans, if Mrs. Gainer were indicted under 
the name of Permelia Gainer. 

If the bond for title be free from suspicion in other re- 
spects, we insist that it would be sufficient to convey all the 
title of Gainer, without Mrs. Gainer joining the conveyance. 
The league of land was community property. (Yates 7. 
Houston, 3 Tex., 452; Commentaries of Tlamas on the 16th 
and 17th laws of Toro.) 

_ The husband, Redin Gainer, had the right and authority, 
under the Spanish law, to dispose of the land in question. (7 
White’s Recop., 63; Scott v. Maynard, Dallam’s Dig., 561.) 

Article 4642 of Paschal’s Digest is a statutory affirmance, 
or recognition of this authority of the husband to convey the 
community property, and is the law to-day. Further, at the 
date of the execution of the bond, it was not necessary that 
there should have been a,written instrument to evidence the 
sale made by Gainer, if the purchase-money was paid, and 
the sale was accompanied with possession. (Briscoe v. Me- 
Donough, 1 Tex., 326; Munroe v. Searcy, 20 Tex., 348.) 

In the case at bar, the evidence shows that both Gainer 
and his wife, and the subscribing witnesses to the bond, were 
dead. Clearly, the bond would have been admissible under 
these circumstances, if the appellees had not been met with 
the affidavit of forgery. The effect of this affidavit was sim- 
ply to require proof of the execution of the bond, in the mode 
and manner required by law. (See Paschal’s Dig., art. 3716; 
Jordan v. Robson, 27 Tex., 615; Younge v. Gilbeau, 3 Wall., 
640.) 

What was the mode of proof prescribed by law under the 
circumstances of the case? The death of the subscribing 
witnesses having been established, secondary evidence of the 
execution of the bond was rendered admissible, and to prove 
the handwriting of the subscribing witnesses was all that 
was necessary. “And this evidence,” Mr. Greenleaf says, 
in the first volume of his work on Evidence, section 575, “is - 
in general deemed sufficient to admit the instrument to be 
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read.” (See, also, the authorities there referred to in Red- 
field’s edition of Greenleaf, and 1 Starkie on Evidence, top 
page 379, and note “A.”) 

The affidavit of forgery filed by appellants also attacked 
the genuineness of the certificate of authentication by H. 
Owens, who was shown to be living. The court below per- 
mitted proof of the handwriting of Owens to repel the suspi- 
cion raised by the affidavit, holding that it was necessary to 
produce Owens to testify as to his handwriting. Proof of the 
handwriting of Owens by others than himself was primary. 
(See 2 Phillips on Evidence, with Owens’, and Hill’s, and 
Edwards’ notes, top page 501, and note 480, and the author- 
ities there referred to; and also page 507 of the same work, 
and note 482, and the authorities there referred to.) 

The bond was properly admitted in evidence. (Portis v. 
Hill, 30 Tex., 561; Stroud v. Springtield, 28 Tex., 662; Mapes 
r. Leal’s Heirs, 27 Tex., 349; Sample v. Robb, 4 Harr., (Penn..,) 
307; Urket v. Coryell, 5 Watts & Serg., 60; Warren v. Lane, 
58. & R., 60; 3 Bacon’s Abr., 591, 592, and the authorities 
there referred to.) 

The statement of facts shows that John Karner acted as 
the agent of Gainer in making the partition of the west half 
of the league. While this partition was executed in 1851 of 
the west half of the league, there had been an attempt to make 
this partition before, as is evidenced by the deed first made 
by Karner to Love, by mistake of the northeast quarter of 
the league, which had been already conveyed by Gainer to 
Sparks and Thorne. It was too late at the date of the insti- 
tution of this suit to question the authority of the agent Kar- 
ner to make this deed, or to make the partition. (See Wat- 
rous v. MeGrew, 16 Tex., 513; Buhols v. Boudonsquite, 6 
Mart., N. S., 153.) . 

It is objected that the notarial copy of the deed to Sparks 
and Thorne was inadmissible. We regard this question as too 
well established by the decisions of this court to admit of 
serious doubt. (See, upon this point, Moody v. Wheeler, 9 
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Tex., 372; Herndon v. Casiano, 7 Tex., 322; Paschal v. Perez, 
7 Tex., 348; Houston v. Perry, 5 Tex., 462; Smith v. Towns- 
end, Dallam’s Dig., 569.) 

Upon the principles announced in the cases of Watrous v. 
McGrew, 16 Tex., 513; Dailey v. Starr, 26 Tex., 562; Reese 
v. Medlock, 27 Tex., 120, the agency of Karner was sufli- 
ciently established; while we think the defective power of 
attorney to Karner from R. Gainer, in connection with the 
parol proof admitted, without objection,”*in regard to the 
agency of Karner, and his acts as such agent, in making a 
division of the west half of the league for the benefit of 
Love, should have been permitted to go to the jury. 


Moore, AssocraTe Justice.—This is an action of trespass 
to try title, brought by appellants. against appellees, to recover 
a league of land in Freestone county, and upon which the 
town of Fairfield is situated, granted on the 9th day of July, 
1835, by the Governor of Coahuila and Texas, to Redin 
Gainer. j 

Both appellants and appellees claim title under this grant. 

Appellants claim one-half of the league as the community 
estate of their mother, Amelia Gainer, the wife of Redin 
Gainer at the date of the grant, who died December 18, 
1842, and the other half as the property of their father, and 
cast upon his heirs on his death in the year 1855; while 
appellees maintain that the legal or equitable title to the 
entire league of land had been divested out of Gainer and 
wife,—tirst, by a deed from Redin Gainer to Richard Sparks 
and Frost Thorne, bearing date July 26, 1856, for the. east 
half of said league; second, by title bond executed by Redin 
Gainer and Permelia Gainer, his wife, to D. H. Love, dated 
November 27, 1837, for an undivided half of his (Gainer’s) 
remaining half of the league; third, by a deed from Redin 
Gainer to Matthew Cartwright, bearing date April 17, 1840, 
for, as appellees maintain, the remaining undivided fourth 
of said league then belonging to said Gainer, but which, as 
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they say, by mistake, was described in said deed as the half 
of the east half of said league, and which said Gainer had 
previously sold and conveyed to Sparks and Thorne. Ap- 
pellees all claim under one or another of these conveyances ; 
and if they sueceeded on the trial of the case in the District 
Court in showing that, by them, the entire league of land 
was divested out of the grantor, Redin Gainer, as they all 
bear date prior to the death of his wife, unquestionably 
neither she nor said Gainer had any interest whatever in 
the land which could pass to the heirs; and whether appel- 
lees have title or not, appellants cannot recover the land 
from them; and any errors into which the court may have 
fallen, if any can be found in the record, in its rulings, in 
respect to the muniments of title upon which appellees sev- 
erally relied to connect themselves with one or the other of 
these conveyances from Gainer, is wholly immaterial. [f, 
on the other hand, the entire interest of both Gainer and 
wife in the land was not divested out of them by these in- 
struments, the judgment must unquestionably be reversed. 

We need, therefore, only consider the assignments of error 
which refer to the rulings of the court touching, or in some 
way relating to, the admissibility in evidence of these instru- 
ments, or the weight and effect to which they were entitled. 

To establish a conveyance of the east half of the league by 
Gainer to Sparks and Thorne, appellees offered, and the court 
admitted in evidence, the testimonio of an act of sale to them, 
passed, in the usual form of conveyances at that date, by 
Gainer before Adolphus Sterne, judge of the first instance 
for the jurisdiction of Nacogdoches, where the parties seem 
to have then resided, and within which the land sued for 
‘was then located. The execution of this instrument was ac- 
knowledged by Sterne, by whom it was made, on the 12th 
of March, 1838, before Charles 8. Taylor, chief justice oi: 
Nacogdoches county; and, on this acknowledgment, was re- 
corded in*Milam county March 24, 1838. 

Quite a number of objections were made to the introduc- 
8 
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tion of this instrument. All of them, however, were, as we 
think, properly overruled. Certainly it was frivolous to ob- 
ject to the introduction in evidence of a conveyance for one- 
half of the land for which the.plaintiffs were suing, because it 
may have been irrelevant in respect to the controversy as to 
the other part of the league. This, if true, would have been 
i matter for instruction to the jury. e 

The instrument offered in evidence was not, as appellant’s 
counsel suppose, a copy of the deed, but was the second origi- 
nal, delivered to the vendee to serve him as evidence of his 
title; and at the time it was executed would have been evi- 
dence of the sale of the land, without other proof of its exe- 
cution than the certificate of the primary judge by whom it 
was made and delivered to the vendees. The protocol or 
first original became an archive in charge of the judge be- 
iore whom the sale was consummated; and by the statute 
of December, 1836, organizing the County Court, it was re- 
quired to be deposited in the office of the county clerk of 
Nacogdoches county. (See section 33 of act organizing in- 
_ferior courts, approved December 20, 1836.) There was no 
authority of law authorizing its withdrawal from the custody 
to which it was committed by this statute. If it had, previous 
to the passage of this law, gone into the hands of the vendees, 
they might, no doubt, have had it proven up and recorded 
under the registration laws; and it would then have been 
admissible in evidence, as any other registered instrument. 
(McKissick v. Colquhoun, 18 Tex., 148.) Or a certified copy 
of the protocol by the clerk of the County Court of Nacog- 
doches county, in whose custody it should and, as we must 
presume, did remain, under the act of January 19, 1839, (see 
Laws Ist Sess. 3d Cong., p. 47,) might have been recorded 
in the county where the land was situate; and such copy 
would also have been admissible in evidence as a recorded 
instrument. But it was the testimonio or second original, 
and not the first original or protocol, which the law of 1836 
contemplated should be proved and recorded in the county 
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wherein the land lies. (Laws Ist Cong., pp. 154, 155, secs. 
33, 37.) 

That the acknowledgment of his signature by the officer 
before and jointly with whom the protocol was executed, and 
by whom the testimonio was made and delivered to the par- 
ty interested to whom it was to serve for a title, is sufficient 
to admit the testimonio to record, has been too long and well 
established by this court for question. (Edwards r+. James, 7 
Tex., 372; Beaty v. Whittaker, 23 Tex., 526.) The instru- 
ment to the introduction of which objection was made in the 
last of these cases, was the counterpart of that now under 
discussion. It was the testimonio of an act of sale for a 
league of land, situated, at the time of trial, like this one, in 
Freestone county. The sale was executed before Adolphus 
Sterne, primary judge of Nacogdoches county, November 14, 
1836, who afterwards, as here, acknowledged his signature 
before the chief justice of Nacogdoches county; and on this 
certificate the testimonio was recorded, like this instrument, 
first in the county of Milam, on March 21,1838. True, it 
was afterwards also recorded in Freestone county; but not 
until after the deed to the defendant had been placed upon 
record in that county. The court says: “The manner of prov- 
ing the instrument for registration, in this instance, has been 
held by this court sufficient for that purpose;” though its 
admissibility did not depend upon its registration, as the 
party claiming under it, after the objections to it had been 
overruled, proved that Sterne and the assisting witnesses 
to the testimonio were dead, and that their signatures were 
genuine. 

Though the act creating the county of Robertson was en- 
acted before the record of this instrument in Milam county, 
it was proved that Robertson county had not been then or- 
ganized, and that deeds for land in that part of Milam county 
out of which the county of Robertson was created were, at 
that date, still recorded in Milam county. , 

It is not controverted, that the legal effect of the deed, if 





GAINER v. Corton. [Galveston Term, 





Opinion of the court. 





its authenticity was properly established, vested the title to 
the east half of the league sued for in the vendees, Sparks 
and Thorne ; and as the objections to its introduction as evi- 
dence, as we have seen, were correctly overruled, and no 
countervailing testimony was introduced by appellants, it 
_cannot be doubted that the jury were fully warranted in con- 
eluding that such was its effect. 

Second. Four objections were made by appellants to the 
introduction in evidence of the bond of November 27, 1837, 
from Redin Gainer and Permelia Gainer, relied upon by 
appellees to prove the sale by Gainer to D. H. Love of an 
undivided half of the remaining half of the league of land 
granted him, which he then owned; but only one of these 
objections, if well taken, can be said to present any ground 
for the exclusion of the bond from the consideration of the 
jury. The others suggest matters for the consideration of 
the jury, in regard to the genuineness of the bond, and ap- 
pellees’ rights under it: We may, however, just as well con- 
sider them now as at any other time, as well as all other 
questions bearing upou this branch of the case, relied upon 
by appellants for its reversal. 

On the 11th of August, 1874, nearly thirty-seven years af- 
ter its date, and more than thirty years after its execution 
had been properly proven for record, and after it had been 
on record for nearly that length of time, as we may infer, 
William T. Gainer, one of the plaintifis, made oath that he 
believed said bond to be a forgery, and that he believed the 
certificate of authentication upon which it was admitted to ree- 
ord was also a forgery. The affidavit of the belief of the for- 
gery of the bond precluded appellees from introducing it in 
evidence as a recorded instrument, (Paschal’s Dig., art. 3716,) 
and imposed upon them the necessity of proving its execution 
as at common law. But the last clause of the affidavit was 
not required or called for, and gave no additional force or 
effect to the first, and did not require of appellees additional 
proof of the execution of the bond, before it could go to 
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the jury. If proved as a fact, it might have been a cireum- 
stance to be considered by the jury in passing upon, the gen- 
uineness of the bond. But it was not thus proved. On the 
contrary, appellees proved that the certificate was in the hand- 
writing of the officer by whom it purported to have been 
made; and no effort whatever was made by appellants to 
rebut this evidence, or to sustain the charge insinuated in the 
affidavit, or to show a foundation for affiant’s belief that it 
was forgery. ; 

The bond was not offered in evidence as a recorded instru- 
ment, but its execution was proved beyond the strictest re- 
quirements of the common law. “An instrument,” says 
Mr. Greenleaf, (vol. 1, see. 569,) “when produced and freed 
from suspicion, must be proved by the subscribing witnesses, 
or one of them.” Evidently, the suspicion from which the 
instrument offered must be freed before its execution may be 
proved by the subscribing witnesses, must.arise from some- 
thing apparent upon the face of the instrument. It is some- 


thing of which the judge must take notice, and upon which 


he ean act; and not matter of suspicion raised by extraneous 
evidence adduced by the opposite party, though proper to be 
considered by the jury in determining whether the instru- 
ment is genuine re/ non. Where the subscribing witnesses 
are dead, or other sufficient reason is shown for their absence, 
and it appears the party by whom the instrument purports to 
have been executed is the person against whom it is sought 
to be used, proof of the handwriting of one of the subscrib- 
ing witnesses is sufficient to admit it to be read as evidence 
to the jury. (1 Greenl. Ev., sees. 572,575.) Here, although 
suspicion may have been cast upon the instrument by the 
proof offered by appellants to impeach its genuineness, cer- 
tainly nothing of this sort appears upon the face of the bond. 
The identity of the purported obligor in the bond and the 
original grantee of the land, who was fully authorized to 
dispose of it without being joined by his wife, does not admit 
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of question. The handwriting of both the subscribing wit- 
nesses was fully and satistactorily proved. 

If their handwriting had not been proven,—as the bond 
when offered appeared to be more than thirty years old; 
came from. the proper custody; was free from blemish by 
any apparent alteration ; was shown to have been in the pos- 
session of the obligee but a few months after its date; had 
been placed upon record in the proper county for more than 
thirty years; had been acted upon; and possession of the 
land had been held by obligee, and many others claiming 
under him, for more than twenty years,—evidently it was 
admissible in evidence without either accounting for the sub- 
scribing witnesses, or proof of their handwriting, or of that 
of the obligors. (1 Greenl. Ev., secs. 21, 570.) 

It is not to be denied, that the discrepancy between the true 
name of Mrs. Gainer and that found attached to the bond, 
and the fact that she could write, and was never known by 
any of the witnesses who testified upon the subject to have 
had her name written for her by any one but herself, or to 
have executed an instrument by making her mark instead 
of writing her name, while this bond purports to have been 
signed by her by making a mark, are circumstances well cal- 
culated to throw strong suspicion upon its execution by her; 
but the conclusions to be drawn from these circumstances 
were addressed to the jury, and not to the court. The law 
upon this point was correctly and clearly presented in the 
charge of the court; and, while admitting the full force of 
the evidence of appellant tending to impeach the genuine- 
ness of the bond, we think it cannot be denied that the 
countervailing testimony of appellees was amply sufficient 
to sustain the conclusion of the jury in its favor. 

- The objection that Love’s possession was not under the 
bond, but under the deed made by Karner, as attorney in 
fact for Gainer, in satisfaction of the bond, does not require 
serious notice. If the power of attorney under which Kar- 


ner acted was valid, Love went into possession and held 
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under and by virtue of the bond, as well as the deed executed 
in. accordance with its stipulations. If the power, as appel- 
lants maintain, was invalid, the deed was not a discharge of 
the bond, and it was certainly as eflicacions to support Love’s 
possession as if he had entered upon the land directly under 
it, without any deed whatever having been made lim. The 
objection that the bond was stale, or barred by limitation, 
when Love took possession of the land, goes to the legal 
efrect and consequences which follow from such possession, 
instead of furnishing a ground for the exclusion of the bond 
as evidence. But we do not propose to place our answer to 
the objection on grounds so technical. If the objection had 
been made in the proper manner, by an instruction as to the 
legal effect of the evidence, it would have presented no bet- 
ter reason for the reversal of this judgment than it does as 
here made. It may be true, that, under the common law, a 
bond for title, even when it shows upon its face that the pur- 
chase-money has been fully paid, vests in the purchaser only 
an equitable title; that the vendee, by delay, may lose his 
right to demand of the vendor the legal title, which in such 
ease he holds in trust for the vendee; that the vendee’s right 
under the bond may become stale, or barred by the lapse of 
time; and that, by neglect and delay in acting upon the bond, 
he may become unable to entorce his superior equitable title, 
or to recover the land from the vendor, wrongfully in posses- 
sion under the naked legal title. Or, even if we go still fur- 
ther, and admit that although the purchaser is in possession 
of the land under a bond for title which shows performance 
of the contract on his part, the vendor, after the lapse of suf- 
ficient time to bar an action on the bond, may, by reason of 
its superiority at common law to the equitable title, recover 
the land from his vendee; though certainly we know of no 
authority to support such a proposition. Still this would not 
meet the present ease. The doctrine which appellants at- 
tempt to invoke and apply to it springs from and has no 
foundation save in the technical distinctions of the common 
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law between legal and equitable titles. But the bond from 
Gainer to Love is not a common-law instrument. It was 
made before the introduction of the common law as the rule 
of decision in Texas. If, by the bond, any right to or interest 
in the land vested in Love, it was not a mere equity, which 
might become stale or be lost by his failure or neglect to as- 
sert it, or todemand some other character of conveyance. The 
purchase-price being fully paid, and the sale being absolute 
and unconditional, so was Love’s title. .A more formal con- 
veyance, or one which would better serve as evidence of the 
sale, might be desirable, and, if stipulated for, might be en- 
forced by the appropriate tribunal, if its aid were invoked 
in the proper time and manner; but when made, it would 
merely afford more formal or satisfactory evidence of the title 
already vested in the purchaser, and would not confer a dif- 
ferent character of right to that by which he previously held. 
This being the nature of the contract at the date of its execu- 
tion, it was not affected or changed by the subsequent intro- 
duction of the common law, with its technical distinctions 
between legal and equitable titles. (Hanrick v. Barton, 16 
Wall., 174.) 

Love, from the date of his purchase and payment, was the 
absolute owner of the land. THis delay in taking possession 
in no way lessened his right or affected his title, there being 
no one in adverse occupancy of it. 

An absolute title to an undivided half of the western half 
of the league being vested in Love by the title bond, it is un- 
necessary for us to examine the questions discussed by coun- 
sel, touching the validity of the deed of May 31, 1851, by 
Karner, as the attorney of Gainer, unless it should become 
necessary to determine whether Love, and those holding un- 
der him, are forced to rely upon this deed to maintain title to 
the specified part of the league which they claim, or are enti- 
tled merely to an undivided half of the western half of it, as 
stipulated in the bond. And this, evidently, will depend up- 
on the fact, whether appellants are entitled to the whole or 
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any part of the remaining quarter of the league claimed by 
some of the appellees under the deed from Gainer to Cart- 
wright. 

It is only necessary to add, in adverting to what has been 
said upon this branch of the case, that the court did not err 
in overruling the objections to the copy of the deed from 
Love to Gainer for the lot and shop in the town of San 
Augustine. Appellants did not except to the notice to pro- 
duce the original deed for want of time to enable them to do 
so, but merely because of the distance at which they lived 
from the place where the court was sitting; but they neither 
alleged that the original was not accessible to them, when 
notified to produce it, nor that it was then bevond their 
reach, but that they would be able to produce it at a subse- 
quent day. The objection, that the deed was wholly irrele- 
vant to the issues involved in the ease, is untenable. It 
unquestionably tends to support the genuineness of the bond 
to Love, and to prove that he had fully paid for the land sold 
him by Gainer. 

Third. On the 17th of April, 1840, Gainer executed and 
delivered to Matthew Cartwright a deed, whereby, in consid- 
eration, as recited in the deed, of the payment to him of the 
sum of one thousand dollars, he purports to convey to said 
Cartwright an undivided one-half of the east half of the 
league of land here in controversy. To the introduction of 
this deed appellants made no objection, but have assigned as 
error the instructions of the court, under which the jury by 
their verdict found, in effect, that it was the intention of 
Gainer to sell and Cartwright to buy an undivided half of 
the west half of said league; and that the land intended to 
have been conveyed was mistakenly described in the deed as 
the “undivided half of the east half.” The appropriateness 
ot the charge or ecorreetness of the verdict is not questioned 
by appellants, if there was suflicient evidence upon which 
to predicate the one and to sustain the other; but this they | 


deny; and unless they are able to make good their denial, 
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they have no cause to complain of the judgment, or to ask 
for its reversal. 

Unquestionably, there is no direct evidence of the alleged 
mistake; but evidently it was permissible to prove it by cir- 
cumstantial evidence, just like any other facet upon which the 
jury were called to pass. Were there, then, any facts and 
circumstances in evidence tending to prove it, of sufficient 
pertinency to warrant the charge of the court? We think 
there were. More than three years prior to the date of the deed 
to Cartwright, Gainer had parted with all his interest in the 
east half of the league. There is nothing in the record to 
raise an inference that he ever denied the validity of his eon- 
veyance to Sparks and Thorne, or that he had repudiated 
or disputed their right to the land which he had conveyed to 
them. After making this conveyance he only claimed one- 
half of the league. When talking with Karner about making 
the division for Love, he seemed to suppose that it was the east 
half’ of the league from which Love’s quarter was to be taken. 
The inference is not unnatural, that he may have forgotten 
which half of the league had been conveyed to Sparks and 
Thorne. When this deed to Cartwright was made, Gainer 
owned but an undivided half of the west half of the league. 
If he intended to sell any other part of it, he designed, as we 
would have to infer from the evidence in the record, to per- 
petrate a fraud. This surely should not be presumed. It 
does not appear that he ever, subsequently to the executing 
of this deed, paid taxes upon any part of the league, or looked 
after or manifested any interest in it whatever; and though, 
subsequently, so hardly pressed as to be forced to appeal to 
his daughter for pecuniary assistance to return to Texas, he 
makes no allusion to any interest which he still had or claim- 
ed init. So far as shown, he made no effort, though from his 
own statements utterly broken in health and fortune, to make 
the valuable interest which it # now claimed he had in this 
land of any avail to him. In view of these facts, we think it 
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cannot be said that there was no evidence to warrant the 
charge of the court or to support the verdict. 
The judgment is affirmed. 
AFFIRMED. 





T. S. Watxker v. Lewts & Ditwortu. 


1. JUDGMENT.—A judgment for an amount in excess of the amount 
claimed will be reversed. 

2. CORPORATION STOCKHOLDER.—A judgment for a specific amount 
against a stockholder in an incorporated company, the charter of 
which renders the stockholders liable to the extent of their stock, 
annot be maintained, in the absence of an averment in the petition 
setting forth the amount of stock subscribed for by such stockholder. 

3. CORPORATION—STOCKHOLDER.—A stockholder in a corporation is 
not personally liable to creditors thereof, unless it be by virtue of 
some provision of the charter or of the general statutory law. If he 
has not paid for the stock subscribed, the sum remaining unpaid may 
be reached by a creditor of the corporation. 


APPEAL from Gonzales. Tried below before the Hon. John 
P. White. 

The pleadings in this case are quite lengthy, and raise 
many issues, which are discussed in briets of counsel; but the 
opinion is ‘based on points which render it unnecessary to 
make a statement of the progress of the cause. 


Harwood, Conway & Winston, tor appellant. 
Joseph O’ Connor and E. Lewis, for appellees. 


Goutp, Associate Justice.—The judgment against Walker 
is erroneous, because it exceeds the amount claimed in the 
amended petition. 

The judgment is further erroneous, because the pleadings 
of plaintiffs contained no averments showing that Walker 
was individually liable for the debts of the corporation. 

If the charter, as claimed by appellees, makes stockholders 








124 Watker v. Lewis. [Galveston Term, 





Opinion of the court. 


liable to the extent of their stock, whether paid for or not, the 
amended petition does not allege that Walker held or sub- 
scribed for any named amount of stock, and therefore fails 
to allege enough to.support the judgment. 

But it is our opinion that the charter does not enlarge the 
liability of stockholders as claimed. The section relied on 
is as follows: “That any stockholder failing or refusing to 
pay in his or her stock, or any installment thereof, as may 
be required by the by-laws of said company, after ninety days 
[notice] from the directors, without good and sufficient cause 
shown, said stock shall be forfeited to the company, together 
with all installments previously paid. No stockholder shall 
be liable for any debt or liability of said company for more 
than the amount of stock subscribed by him or her.” 

Stockholders or members of a corporation are not person- 
ally liable to creditors thereof, unless it be by virtue of some 
provision of the charter or of the general statutory law. If 
they have not fully paid for the stock subscribed, the sum 
remaining due may be reached by a creditor of the corpora- 
tion. (Angel & Ames on Corp., sees. 41, 595, 602; Field 
on Corp., sees. 55, 74, 404.) 

' The charter seems to be declaratory of the common-law 
rule, and measures the liability of the stockholder by the 
amount he subscribed, or promised to pay into the corporate 
fund. It is wholly unlike the statute under which Briggs +. 
Penniman, 8 Cow., cited by appellee’s counsel, was decided. 
There, the statute made the members of the corporation at 
the time of its dissolution liable individually for the com- 
pany’s debts, to the extent of their respective shares of stock. 
In the legislation of the different States in regard to cor- 
porations of different kinds, every variety of provision on 
the subject of the individual liability of the members of 
corporate bodies is to be found. (Angel & Ames on Corp., 
sec. 610.) Our opinion is, that the charter does not impose 
on the stockholder any greater liability than to pay for the 
stock subscribed. 
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There are quite a number of other questions suggested by 
counsel, but in the attitude in which the case stands, having 
been tried and disposed of under a misconception of the law 
as to the personal liability of appellant, we deem it only nec- 
essary to make one or two suggestions. 

It was developed on the trial, that plaintiffs received the 
note and account from John V. Low as collaterals for his 
individual indebtedness, and that, partly by Low in his life- 
time, and partly by his representative after his death, that 
indebtedness had been paid, and the suit was prosecuted for 
the benefit of his estate. Now, the written transfer of the 
account did not make the plaintiffs the legal owners thereof, 
and it is questionable whether the suit could be maintained 
by them after their equitable interest had ceased. (Devine 
v. Martin, 15 Tex., 25.) 

The estate of Low was, it seems, the only party interested 
in the judgment as the owner thereof, and yet the judgment 
recorded was in part against that estate, represented by the 
survivor of the community under the statute. It would seem 
that the rights of the estate as against Walker, whether grow- 
ing out of the account or the payment of the note, were 
equitable rather than legal, and, as to the former at least, 
involved the adjustment of the partnership affairs. 

It seems still more questionable; whether the note was, as 
such, anything more than the note of the parties who signed 
it, and not the note of the corporation. For a very similar 
case, see Coburn v. Wheelock, 34 N. Y.,440. (Angel & Ames 
on Corp., see. 232.) 

Because the judgment is in excess of the amount prayed 
for, and because the petition alleges no facts authorizing the 
judgment against Walker individually, the judgment is re- 
versed and the cause remanded. 


REVERSED AND REMANDED. 
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JouHN H. Frereuson v. M. D. Herrtne AND WILLIAM GREEN, 
SHERIFF. 








INJUNCTION.—The claimant of property levied on under execution 
eannot invoke relicf by injunction to prevent its sale. unless some 
good reason be alleged in the petition why he did not resort to 
his legal remedy by affidavit and claim bond to try the right of 
property. 

. INJUNCTION—JUDGMENT.—On the dissolution of an injunction is- 
sued to restrain a sale of property by the sheriff, it is error to render 
judgment against the plaintiff and his sureties, on motion, for the 
value of the property as estimated by the sheriff in his return, and 
ten per cent. damages, with costs of suit. 

3. PRACTICE—INJUNCTION.—On the dissolution of an injunetion to 
restrain a sale of property by a sheriff, it is error to enter judgment, 
on motion, finally determining the suit, when a trial is demanded 
by the plaintiff. It would be otherwise, if the motion to dissolve is 
presented when the case is called for trial, and is predicated on the 
want of equity in the bill. 

4, DAMAGES— INJUNCTION.—Whien an injunction is dissolved which 
issued to restrain the sale of property by the sheriff levied on under 
execution, it is error to render judgment for ten per cent. damages 
against the plaintiff, if he was no party to the execution or former 
judgment. It is also error, in such case, to render judgment against 
the principal and sureties on the injunction bond for the yalue of 
the property levied on. ‘The only way in which a defendant could 
recover damages in such proceeding, would be on a claim set up in 
reconvention. 

5. APPROVED.—Carlin v. Hudson, 12 ‘Tex., 202, approved. ' 





bo 
















APPEAL from Waller. Tried below the Hon. L. Lindsay. 

On the 18th day of April, A. D. 1871, Mareus D. Herring, 
administrator of R. M. Hargrove, recovered a judgment, in 
the District Court of Austin county, against Edwin Waller, 
Jr., for $2,500 and costs. On the 24th day of September, 
A. D. 1873, a fieri facias issued to Waller county, against 
Edward Waller, Jr., the defendant in the judgment. The 
sheriff returned the writ, and it was filed in Waller county; 
not in Austin county, whence it issued. 

The sheriff states, in his return, that he levied on, and had 
_ taken into his possession, one-half interest in seven bales of 
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cotton in the seed, and a half interest in the growing crop of 
cotton, estimated at sixty-five acres of land, on the home 
place of Edwin Waller, Jr.,—all of said property valued at 
$575; and he advertised the same for sale on October 15, 
1873. Sale was not made, because of the injunction restrain- 
ing further proceedings against that property. It is not shown 
what the sheriff did with the cotton after the injunction. The 
injunction was obtained by the appellant, John II. Ferguson, 
on the ground that he had made a payment to Edwin Waller, 
Jr., of $1,000 in gold, in money and supplies, without which 
the crop could not have been made; and on September 20, 
1873, Waller executed a bill of sale of the property to Fer- 
guson. There are other grounds stated, not material to 
mention. 

The defendants in the injunction suit fited a general de- 
murrer and general denial, not sworn to; and moved to dis- 
solve the injunction; and prayer for judgment for value of 
the property, and ten per cent. damages. The plaintiff moved 
for a continuance, and this motion was overruled. The court 
dissolved the injunction, and rendered judgment in tavor of 
defendant Herring for $575 principal, and ten per cent. dam- 
ages, Without a hearing; and refused to permit the plaintiff 
to introduce any evidence, or to have a verdict of a jury on 
the facts. The bill of exceptions, motion for new trial which 
was overruled, and assignment of errors show that this was 
objected to in the court below. 


Harris ¢ Masterson, for appellant. 


Reese § Cole, for appellee.—In this case, the injunction was 
rightly dissolved, for want of equity in the petition. The 
plaintiffs petition discloses nothing that would entitle him 
to the extraordinary remedy of injunction. The law is clearly 
established, that to entitle a party to the extraordinary remedy 
of injunction, or any other remedy of equity, as distinguished 
from law, he must show that the ordinary remedy which is 


7 











Fereuson v. Herring. [Galveston Term, 








Argument for the appellee 





unquestionably afforded by: the law, as distinguished from 
equity, would not afford him adequate and complete relief. 
(Windisch v. Gussett, 30 Tex., 744; Burnley v. Cooke, 1: 
Tex., 586; 2 Story’s Eq. Jur., sees. 875, 882, 925, 928; 
Danl. Ch. Pr., p. 1921, note 1; Gerome v. Ross, 7 Johns. Ch., 
315; Cameron rv. White, 3 Tex., 152; Adams’ Eq., p. 457, 
note 1; Chappell v. Cox, 18 Md., 513; High on Inj., see. 
98.) 

Now, if the sheriff had levied upon appellant’s property to 
satisty the debt of another, the statutes for the trial of the 
right of property afforded him ample, complete, and a pecu- 
liarly appropriate remedy, admirable in its simplicity and 
freedom from technicality; and so appellant had no right to 
the remedy prayed for. The petition alleges that the property 
levied upon had been sold and not mortgaged by Waller to 
appellant ; but if, as is alleged in plaintiff’s petition, the 
sheriff had made no levy, then in what were appellant’s 
rights invaded ?—and what wrong done or threatened, irrep- 
arable by ordinary remedy at law, has he to complain of? 

The petition alleges that the levy was null and void, that 
the sheriff did not take possession of the property, but lett it 
in the possession of the defendant in execution. If there was 
no levy, and the possession was not changed or interfered 
with, as the petition states, then the plaintiff has no right of 
action, legal or equitable, but could have kept possession of 
‘the property until that possession was interfered with by a 
levy, and then filed a claimant’s bond and affidavit under the 
statute. 


we 
—~ “w 


The appellant, it would seem, seeks to avoid the real issue 
by technical objections to the levy, and asks a court of equity 
to help him in it. If the sheriff’s acts in regard to the prop- 

-erty amounted to a trespass, then there was a legal levy; if 
not, the plaintiff has no wrong to complain of. A sale under 
a void levy, by the sheriff, would not have even embarrassed 
the plaintiff; besides, the sheriff could not have sold, without 
taking the property into his possession. If his act amounted 
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to a trespass, there was a legal remedy. (Portis v. Parker, 8 
Tex., 23.) . j 

The objection to the jurisdiction of the court might have 
been good if made by the defendant; but certainly the plain- 
tiff, having elected the jurisdiction, and having received all 
the benefits of the writ of injunction, will not be allowed to 
say that the court in which he brought his action had not juris- 
diction to entertain it, and thus leave the defendant wholly 
without remedy. 

The objection, that appellant was entitled to a jury upon 
trial of the motion to dissolve, is without force, the motion 
being in the nature of a demurrer. 

The court had a right to give judgment for the value of 
the property as it appeared from the return of the sheriff, as 
appellant did not offer to prove that it was of less value. 
(Wright v. Henderson, 12 Tex., 43.) 


Roserts, Cuter Justice.—This is a suit brought by appel- 
lant against appellees to enjoin the sale under execution of 
some cotton, partly picked out and in pens, and partly un- 
picked in the field, levied on by Sheriff Green as the property 
of Edwin Waller, .Jr., to satistv a judgment in favor of M. D. 
Herring, administrator, and claimed by Ferguson as his prop- 
erty. by virtue of a transfer in writing from Edwin Waller, Jr., 
to him. 

Defendants below filed an answer containing a general 
exception and general denial, and a motion to dissolve the 
injunction for want of equity. 

The court sustained the motion to dissolve the injunction, 
and in that there was no error, for the petition exhibited no 
good reason why the plaintiff did not resort to his legal rem- 
edy by affidavit and claim bond to try the right to the prop- 
erty levied.on; or if the property was not in fact levied on by 
the sheriff, as it is alleged in the petition, he did not need, 
and was not entitled to, any remedy, either legal or equitable. 

But the court, upon dissolving the injunction upon motion, 
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proceeded at once to render a judgment against the plaintiff, 
Ferguson, and the sureties qn his injunction bond, for the 
value of the cotton as estimated by the sheriff in his return 
upon the execution, ($575,) and ten per cent. damages on 
that amount, together with the costs of the suit. 

This action of the court was erroneous in several respects. 
The suit should not have been finally determined on a motion 
to dissolve the injunction, when the plaintiff asked the court 
for a trial, as shown by the bill of exceptions in the record. 
Had the motion to dissolve been presented when the case 
was called for trial, in connection with the general exception 
to the petition, it would have been proper to have dissolved 
the injunction and dismissed the petition for want of equity, 
but not alone upon the motion to dissolve. Again, the court 
had no authority to assess the ten per cent. damages upon 
the value of the property levied on, because Ferguson was 
no party to the execution, or to the judgment on which it was 
issued; and there was no authority for rendering the judg- 
ment for the value of the property levied on against the prin- 
cipal and sureties on the injunction bond. The bond itself 
only bound the sureties to pay such damages as said Herring 
might sustain by the wrongful suing out of the writ. 

The only way in which Herring could have recovered any- 
thing in this suit, would have been by claiming damages in 
reconvention for the wrongful suing out of the injunction by 
Ferguson. 

As authority for the petition being subject to exception 
for want of equity, and for the judgment for the value of the 
property and ten per cent. damages being erroneous, refer- 
.ence may be had to an opinion of Justice Wheeler, in the 
case of Carlin v. Hudson, 12 Tex., 202, in which it is held, 
that article 3935 of Paschal’s Digest, authorizing the assess- 
ment of damages upon the dissolution of an injunction upon 
motion, “has reference to injunctions to restrain the collection 
of money, obtained by the judgment debtor, or some one who 
is a party to the judgment”; and the same may be said of 
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article 3936 of Paschal’s Digest, under which judgment may 
be rendered for the principal sum enjoined. (Pryor v. Emer- 
son, 22 Tex., 165.) In the same opinion, it is held, that the 
remedy against one obtaining an injunction who is no party 
to the judgment, is by reconvention in the same suit, or by 
separate suit on the bond. 

There is no other question in the case requiring notice in 
this opinion. 

For the error in rendering judgment for the estimated 
value of the property levied on, and ten per cent. damages 
thereon, by the court, the judgment is reversed and the 
cause remanded. , 

REVERSED AND REMANDED. 





Peter GABEL v. A. WEISENSEE. 


1. MALICIOUS PROSECUTION —MALICE.—When it appears, in an action 
for malicious prosecution, that the defendant did not prefer the 
criminal charge bona fide, under a belief of the plaintiff’s guilt, but, 
having no reasonable grounds for doing so, that he instituted the 
prosecution for the purpose of thereby procuring possession of his 
property, the act was from an improper motive, and, in a legal 
sense, malicious. 

2. CHARGE OF COURT.—See opinion for evidence offered in a case of 
malicious prosecution, which, if admitted, could not, under a proper 
charge, have constituted matter of defense, and therefore not a 
ground for new trial. 

3. EVIDENCE.—In an action for malicious prosecution of plaintiff by 
defendant, for theft of a dog, the defendant himself, being on the 
stand, was asked by his counsel the following question, viz.: ** State 
whether, in appearing before the grand jury as a witness against 
plaintiff, at the time the indictment was found against him, you 
had any malice against him:*’ Held, Inadmissible, because (1) ‘The 
question was leading; (2) Because the question was not as to any 
distinet, intelligible fact, but sought to elicit the conclusion of the 
witness as to his understanding of the word ** malice ”’ 
connection. 

4, MALICIOUS PROSECUTION.—On a trial for malicious prosecution, the 


in such a 
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defendant relied on the fact that he began the prosecution as a 
meaus of obtaining possession of his property, then in plaintiff’s pos- 
session. The court charged the jury: ** No man ean lawfully invoke 
the aid of the criminal process of the land to merely have decided a 
question of property, or other civil right; and if you find, from the 
evidence, that defendant knew that plaintiff did not steal his prop- 
erty, but that his object in instigating such prosecution was toobtain 
the possession of his property, then he is liable to damages:** Held, 
That there was no error. 


Error from Harris. Tried below before the Hon. James 
Masterson. 

The statement of this case, which explains the misfortunes 
of Peter Gabel, and how they grew out of his fondness for 
his dog, was made by his counsel, and is adopted as correct. 

At the June Term, 1872, of the criminal District Court of 
Harris county, Alexander Weisensee was indicted by the 
grand jury of that court for the theft of a dog. He was 
arrested on the 8th of July, 1872, and was released same day, 
on his executing bond in the sum of $300, in accordance 
with the statute. At the August Term of the court, the case 
was continued by the defendant. At the October Term, he 
was tried, and acquitted. 

On the 16th of May, 1873, Weisensee filed his petition in 
the District Court, setting up the fact of said indictment and 
trial, and alleging that plaintiff in error had maliciously and 
falsely caused the indictment to be found, and had malicious- 
ly prosecuted the same, and claimed damages therefor. 

Defendant, in the court below, after general demurrer, 
pleaded not guilty, and denied all the allegations in plain- 
titf’s petition. 

On the trial, plaintiff introduced the record from the crim- 
inal District Court, where he had been tried. He was then 
sworn in his own behalf, and stated, that about two years be- 
fore the trial the dog had been left at his house by a boarder; 
that he never claimed the dog, but knew it belonged to Ga- 
bel. Gabel came for the dog several times, and each time 
drove it away from his premises, to which he offered no re- 
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sistance. After the indictment was found, he was arrested, 
but not put in jail. Tle was allowed by the sheriff to go out 
and look for bondsmen, which he succeeded in obtaining. He 
was keeping a boarding-house, and engaged as a painter, at 
the time he was arrested. Some of his boarders left when 
he was indicted. He did not know the cause of their leav- 
ing. Ilis landlord also gave him some trouble, and told him 
he was a thief, and did not want such a man in his house. 
He had spent about $500 in the preparation of his defense ; 
that Gabel told him he wanted his dog, and if he could not 
get it in any other way he would sue for it. 

Several witnesses testified as to the fact that Gabel went 
several times after his dog, and got it, and of his complaining 
that Weisensee would not keep the dog away from his house. 
Some of them were before the grand jury, having been sub- 
poenaed. 

R. O. Love, the foreman of the grand jury, testified that 
he remembered the circumstances about the dog. The dis- 
trict attorney informed the grand jury that Mr. Gabel had 
a statement to make, and requested the grand jury to send 
for him, which they did. He also stated that Gabel, in mak- 
ing his statement before the grand jury, said he did not wish 
to prosecute or to persecute anybody, but only wanted his 
dog. Objection being made to this statement, it was ruled 
out, and excluded from the jury; to which ruling of the court 
the defendant excepted, and saved his point. The defend- 
ant’s counsel then asked the witness to state any facts in the 
manner of Gabel’s testifving before the grand jury, going to 
show bad feeling on his part towards Weisensee; or merely 
the feeling of a good citizen in the discharge of a public duty. 
To the answering of this question, the plaintiff, by counsel, 
objected, and the court sustained the objection, and refused 
to allow the witness to answer; to which ruling the defend- 
ant also excepted. | 

Looscan’s testimony is in the opinion. 

Gabel, in his testimony, stated that the dog was very use- 
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ful to him as a rat-terrier. He then detailed the circumstan- 
ces of the dog’s straying away, and his finding him in plain- 
tiff’s possession. Ile consulted Major Looscan, who, in his 
presence, spoke to the district attorney, who said he would 
bring the case before the grand jury. He was summoned 
before the grand jury afterwards. He never knew what be- 
same of the dog. The following question was then asked the 
witness by the defendant’s counsel: “State whether, in ap- 
pearing before the grand jury as a witness against Mr. Weis- 
ensee, at the time the indictment was found against him, 
you had any malice against him;” and also the further 
question: “ Whether, in testifying as a State’s witness on the 
trial of Weisensee, under the indictment in the Criminal 
Court, you had any malice against him.” To each of these 
questions the plaintiff objected. The court sustained the ob- 
jection, and refused to allow the witness to answer the same; 
to which ruling the defendant excepted. 

There were verdict and judgment for plaintiff for $500, and 
motion for new trial, which was overruled. 


Baker § Botts, for appellant.—To maintain the action, it 
was incumbent on the plaintiff to prove both the want of 
probable cause and malice. Neither alone is, in general, 
sufficient. (2 Starkie’s Ev., 492.) Though there was no 
probable cause, yet if the defendant was not actuated by 
malice, but acted under an honest belief that there was prob- 
able cause for instituting the prosecution, after having taken 
proper and reasonable precaution to obtain accurate infor- 
mation on the subject as to the law arid facts, he cannot be 
made liable for this action. (Griffin +. Chubb, 7 Tex., 615.) 

From the foregoing authorities, it is evident that malice is 
one of the ingredients that must be proved to support the 
action. The question asked the foreman of the grand jury, 
which was overruled, was to show the manner in which 
_ Gabel testified before the grand jury;—to prove in what 
capacity he appeared before them: whether he was actuated 
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by motives of malice, or acting under a sincere and honest 
belief that a wrong had: been committed, which the district 
attorney had told him it was his duty to report to the grand 
jury. 

All the authorities agree that the grand juror may be com- 
pelled to answer whether a particular person testified before 
the grand jury; and further, whether the person testifying 
appeared as a prosecutor. How is the defendant to show 
the want of malice, unless he can establish the manner of his 
testimony ?—and also whether his conduct in testifying, by 
word or otherwise, evinced any malicious feeling? Nothing 
in the oath of the grand juror precludes him from testifying: 
“the State’s counsel, your fellows’, and your .own, you shall 
keep secret.” 

Public policy, or the oath of the grand juror, did not forbid 
him from answering the question. Then the reason of the 
court, * that he was a grand juror,” is not sufficient in law to 
exclude the testimony. 

The questions asked the defendant, and which were over- 
ruled, were for the purpose of showing the animus of Gabel 
in testifying before the grand jury and the Criminal Court. 
He had stated that he had consulted a lawyer, who referred 
him to the district attorney. Now, having stated why it was 
he was induced to approach the representative of the State, 
the object of the question was to exclude the presumption of 
any other motive influencing his action than the advice of 
his own attorney and the district attorney, who had him sum- 
moned before the grand jury. 

“In his defense, the defendant is not contined to the evi- 
dence given in the prosecution; but he may show that he 
acted bona fide upon the opinion of a professional adviser, 
and, in a word, ‘the defendant may give in evidence any 
facts which show that he had probable cause for prosecuting,’ 
and that he acted bons. fide upon that ground of suspicion.” 
(2 Stark. Ev., 685, 7th Am. from 3d London ed.; Griffin v. 
Chubb, 7 Tex., 610-612.) 
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“The rule to be adduced, is that if a party, in good faith, 
submitted all the material facts to learned counsel, with a 
view to ascertain his right, and afterwards pursued the course 
pointed out by his legal adviser, he is not liable to an action 
for malicious prosecution, notwithstanding his counsel may 
have mistaken the law.” (Stone v. Swilt, 4 Pick., 393; 2 
Greenl. Ev., sec. 459; 3 Phillips’ Ev., 262; 2 Stark. Ev., 
495; Griffin v. Chubb, 7 Tex., 610.) 

The defendant in this case finds his lost property in the 
possession of plaintiff. He obtains possession of it, but is 
unable to retain it. Feeling the inconvenience resulting 
from his loss, he consults an attorney, who advises him to 
lay the matter before the district attorney. While he and 
his attornéy are conversing, the district attorney comes up, 
and he is told of defendant’s grievances. The district attor- 
ney informs the grand jury, and requests them to send tor 
defendant. He is subpeenaed, with a number of others, to 
testify before that body. The grand jury, upon the testimony 
before them, indict plaintiff. Plaintiff is arrested, immediate- 
ly gives bond, continues at first term of the court, tried and 
acquitted at the second term. Plaintiff, nearly a year atter- 
wards, sues defendant for malicious prosecution. Not a scin- 
tilla of evidence is introduced, showing malice upon the part 
of defendant. Defendant endeavors to establish the negative 
of malice on his part, but is prevented by the ruling of the 
court. <A verdict in favor of plaintiff is rendered. In our 
opinion, the case should be reversed, not anly on account of 
the error of the court, as shown by bill of exceptions, but 
because there was no evidence before the jury upon which 
they could presume malice. 


W. P. & E. P. Hamblen, for appellee.—The verdict and 
judgment in this case will be sustained by the court. The 
law will imply a malice, not to be controverted by such ex- 
pressions as the witness was called on to detail, when the 
defendant was before the grand jury. “He said he did not 
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wish to prosecute or persecute anybody; he only wanted his 
dog.” 

Nor was the testimony material. It could not have affect- 
ed the cause as against the defendant. When taken into 
consideration with the facts in this case, it was a strange 
place for Mr. Gabel to appear to get possession of an unruly 
dog, and a strange proceeding to reclaim the affections of a 
mangy eur. After the person is injured, and the harm is 
occasioned by his acts done without reason in law, morals, or 
good conscience, his expressions before the grand jury were 
properly excluded by the court. 

No court will regard the “ feelings of a good citizen in the 
discharge of a publie duty,” so far as to call upon the grand 
jurors of the county to return a runaway terrier to his fond 
embrace. “ 

As to the second: How would Mr. Gabel define malice ? 
His counsel asked him if he had malice against Weisensee, 
at the time the indictment was found, and at the trial under 
the indictment. We humbly subrnit, that it was not in the 
possibility of things for Mr. Gabel to have answered this ques- 
tion. The answer to that question involved things that have 
puzzled greater minds than Mr, Gabel’s, and upon which there 
is even yet much disagreement among jurists. Mr. Gabel’s 
acts should determine, not his opinions. Malice is an act done 
without just cause. (1 Chit. Gen. Prac., 46.) 

It is a technical expression, and means the absence of any 
excuse. (Penn v. Lewis, Add., 282.) 

It is implied in every act for which there is no legal justifica- 
tion, excuse, or extenuation, (Penn 7. Honeyman, Add., 149.) 

It must be understood, in its legal and technical sense, as 
merely denoting that which is inferred from the doing of a 
wrongful act without lawful justification or excuse. (Starkie 
on Libel, 3.) 

Malice is the doing of any act injurious to another without 
just cause. (Bouv. Law Dic., tit, Marice; 9 Mete., 93: Darry 
v. The People, 10 N. Y., 39.) 
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‘Malice is the deliberate disregard of the rights of others. 
(Abbott, C. J., 3 B. & C., 584.) 

And thus it was proper for Mr. Gabel to be judged, and 
not by his opinions of right or wrong; for the opinions of men 
are sometimes very crude concerning their duties and obliga- 
tions. 

There was no cause or excuse; the act was reckless and 
cruel, and unjustifiable. The damages were only compensa- 
tory. 



































Goutp, Assocrate Justice.—In an action for malicious 
prosecution, it devolves on the plaintiff to prove that the 
prosecution was instituted maliciously, and without probable 
cause. (Griffin v. Chubb, 7 Tex., 614; 2 Greenl. on Ev., see. 
449; Add. on Torts, 591.) 

The prosecution may be in law malicious, although it does 
not appear that the defendant acted under the influence of 
personal hatred, angry feeling, or a revengeful spirit. (Wig- 
-gins v. Coffin, 3 Story, 1; Burhans v. Sanford, 19 Wend., 
417; 1 Hill. on Torts, 465; Mitchell v. Jenkins, 5 Barn. & 
Adol., 594.) 

In treating of the subject of malicious prosecution, Profes- 
sor Greenleaf says: “In a legal sense, any unlawful act, done 
willfully or purposely to the injury of another, is, as against 
that person, malicious.” This definition is quoted in the 
opinion in Griffin v. Chubb, 7 Tex., supra, and apparently 
received the sanction of this court. 

Says Baron Alderson: « Any motive other than that of 
simply instituting a prosecution for the purpose of bringing 
a person to justice, is a malicious motive on the part of the 
person who acts in that way.” (Stevens v. Midland Railway 
Co., 10 Eq., (IL & G.,) 352.) In that case, it was held, that 
a prosecution without probable cause, “for the purpose of 
frightening others, and thereby deterring them from com- 
mitting depredations on the property of the defendant, is not 
a motive of such a direct character as to afford a legitimate 
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foundation for a criminal prosecution.” Where a prosecu- 
tion without probable cause was resorted to not in good 
faith, nor “from motives affecting the public interests,” but 
as an indirect and disingenuous subterfuge to aid in getting 
possession of disputed premises, it was held to be malicious. 
(Kenrick v. Cypert, 10 Humph., 291.) 

So where the defendant, without believing that there were 
sufficient grounds therefor, but for the purpose of “tying up 
the mouths of plaintiff” and another party as witnesses in a 
civil suit, had plaintiff indicted for perjury, the jury thonght 
the word “malice” was strong, but that the defendant acted 
from an improper motive; and they were told by the court 
that they might infer malice from the improper motive. 
(Haddrick v. Heslop, 12 Q. B., 267.) 

The conclusion from these authorities, is that if the detend- 
ant did not prefer the criminal charge bona fide, under a belief 
of the plaintiff’s guilt, but, having no reasonable grounds for 
doing so, instituted the prosecution for the purpose of thereby 
procuring possession of his dog, he acted from an improper 
motive, and, in a legal sense, acted maliciously. (Add. on 
Torts, 593; Haddrick v. Heslop, 12 Q. B., 267; Mitchell v. 
Jenkins, 5 Barn. & Adol., 594; Hinton v. Heather, 14 M. & 
W., 131; Brooks rv. Warwick, 2 Starkie, 393.) 

It is claimed that the judgment in this case should be 
reversed, because the court excluded evidence tending to 
disprove tha existence of malice. 

There is a bill of exceptions, showing that the court exclu- 
ded the testimony of the foreman of the grand jury, to the 
effect that the defendant, in his statement before the grand 
jury, disclaimed “any desire to prosecute or persecute any- 
body; he only wanted his dog.” This evidence seems to 
have been offered under the mistaken idea, that the motive 
of getting his dog was so far justifiable, that proof of such a 
motive tended to rebut the existence of malice. The same 
mistaken idea, that bad feeling on his part towards Weisensee 
was essential to plaintiff’s case, led appellant to propose to 
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interrogate the grand juror as to the facts in his manner of 
testifying going to show such bad feeling, or “merely the 
feelings of a good citizen in the discharge of a public duty.” 

Appellant claims that this evidence was erroneously ex- 
cluded, and denies that publie policy, or the oath of the 
grand juror, justified the court in refusing to order it. The 
only authority cited by counsel, is Greenleaf on Evidence, 
sec. 252, where the reasons for requiring secrecy in the pro- 
ceedings of the grand jury are thus stated: “One reason may 
be, to prevent the escape of the party, should he know that 
proceedings were in train against him; another may be, to 
secure freedom of deliberation and opinion among the grand 
jurors, whieh would be impaired, if the part taken by each 
might be made known to the accused. A third reason may 
be, to prevent the testimony produced before them from being 
contradicted at the trial of the indictment, by subornation of 
perjury on the part of the accused.” Counsel claims that none 
of these reasons apply to the questions asked and excluded in 
this case. But if inquiry be allowed at any time into what 
the defendant stated, and how he deported himself in testify- 
ing before the grand jury, it would seem difficult to prevent 
its extension to the part taken in his examination by the dif- 
ferent members of the grand jury, and their deportment to- 
wards him; and it is evident that the liability to such an ex- 
posure, at any future time, might interfere with the perfect 
freedom of action of the members of the grand jury. In the 
very section cited by counsel, Professor Greenleaf says of the 
grand jurors, clerk, and prosecuting officer: “They are not 
permitted to disclose who agreed to find the bill of indict- 
ment, or who did not agree; nor to detail the evidence on 
which the accusation was founded.” The reason of the obli- 
gation of the grand jurors to keep secret the part taken by 
individual jurors, is, in part at least, not temporary, but con- 
tinuing. That obligation, however, has not been held to pre- 
vent grand jurors from testifying to establish perjury comunit- 
ted by a witness in giving his evidence before them; (4 Blackst. 
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Comm., 126, note 5, by Christian;) and there are modern 
authorities which hold, that “in all cases where necessary for 
the protection of the rights of parties, whether civil or crimi- 
nal, grand jurors may be witnesses.” (1 Whart. on Ev., sec. 
601, and authorities cited in note, some of which are: The 
State v. Broughton, 7 Ire., 96; Comm. v. Mead, 12 Gray, 167; 
Comm. v. Hill, 11 Cush.; Burnham v. Hatfield, 5 Blackf., 21.) 

We do not feel called on in this case to decide whether, 
in cases of malicious prosecution, the same rule applies as in 
cases of perjury. It is worthy of remark, however, that, since 
this case was tried in the court below, the Legislature have 
changed the ancient form of the oath taken by grand jurors, 
so that it reads: “The State’s counsel, your fellows’, and your 
own, you shall keep secret, unless required to disclose the 
same in the course of a judicial proceeding, in which the truth 
or falsity of evidence given in the grand-jury room, in any 
criminal case, shall be under investigation.” Leaving the 
entire subject for fature and further investigation, it is enough 
to dispose of the case before us, that even if the court erred 
in excluding the questions asked by appellant as already 
stated, the evidence excluded could not, under a proper 
charge, have produced, or tended to produce, a different 
verdict; and that the error, therefore, constitutes no sufficient 
reason for reversing the judgment. That the defendant went 
before the grand jury with a criminal charge against plaintitt 


= 
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only to get his dog, rather tended to establish the plaintiff's 
vase than to make out a defense, even if his demeanor were 
such as to exhibit no bad feeling towards plaintiff. The jury 
gave damages only to the amount of actual expenses of plain- | 
tiff growing out of the prosecution, as testified to by plaintiff, 
there being no other evidence on that subject. . As it is evi- 
dent that no exemplary damages were allowed, but only ae- 
tual damages, it would be going too far to reverse the case 
for the exclusion of evidence which did not bear on the issne 
of the plaintiff’s right to a verdict or the amount of actual 
damages, but which could only have tended to show that the 
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defendant’s motives were not as bad as they might have been, 
and to induce the jury to find lighter exemplary damages than 
they might otherwise have found. 

The defendant himself being on the stand, as a witness in 
his own behalf, his counsel asked him to “state whether, in 
your appearing before the grand jury as a witness against 
Mr. Weisensee at the time the indictment was found against 
him, you had any malice against him.” The court sustained 
an objection to this question, and a similar one in regard to 
the motive of witness in testifying on the trial of the indict- 
ment, on the ground (1) that the questions were leading, and 
(2) that it was for the jury to say from the facts whether there 
was or was not malice, and that this was not a fact in regard 
to which defendant could testify. Very evidently, the ques- 
tion asked was not as to any distinct intelligible fact, but 
sought to elicit from the witness his inference or conclusion 
involving his correct understanding of the meaning of the 
word malice in such a connection. The question was not a 
proper question. 

There was evidence that defendant went to Major Loosean, 
who was an attorney at law, and told him about the dog. 
Mr. Loosean says that Gabel told him that “ Weisensee had 
his dog, and he wanted to know what he should do about it; 
and he told Mr. Gabel to go to Mr. Weisensee, and if he 
(Weisensee) refused to give the dog up, then to go to the dis- 
trict attorney about the matter.” “Does not know if Gabel 
detailed all the facts to him or not. He (witness) advised 
Mr. Gabel upon the facts above stated, and knew only such 
facts as stated by Gabel. Gabel paid him no fee.” It appears 
that the district attorney was spoken to, and said he would 
bring the case before the grand jury. It does not appear 
what information, as to the facts, Gabel gave the district at- 
torney; nor does it appear that Gabel complied with Looscan’s 
notice, and went to Weisensee, who refused to give him his 
dog. Gabel himself only says that Weisensee refused to whip 
it away. 
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The complaint is, that, under this state of facts, it was error 
for the court to instruct the jury, that “No man can lawfully 
invoke the aid of the criminal process of the law to merely 
have decided a question of property, or other civil right; and 
if you find, from the evidence, that Gabel knew that Weisen- 
see did not steal his dog, but that his object in instigating 
the criminal prosecution (if he had instigated such prosecu- 
tion) was to obtain the possession of. said dog, then he is lia- 
ble in damages, &c.” It is not complained that there is error 
in that part of the charge which sabmitted to the jury the 
defense that Gabel acted in good faith, on the advice of coun- 
sel, to whom he had stated the material facts, but that the 
charge above recited was calculated to mislead. We think 
the charge recited was the law of the case, and was in all re- 
spects proper and appropriate. 

We have given the case a careful examination, and our 
conclusion is that the judgment be affirmed. 


AFFIRMED. 





STEPHEN Harpert v. Nett Bros. & Co. 


1, GALVESTON COTTON MARKET—RULES OF.—A sale on a basis is 
made by the parties agreeing, the one to sell, and the other to buy 
a given number of bales of cotton at an agreed price per pound, for 
*“*vood ordinary cotton,’? that being the usual grade mentioned 
in quotations, and to which all others are referred. Cotton deliv- 
ered on such a sale, going above or below ** good ordinary,” is paid 
for ratably, at a higher or lower price, according to the grade. As 
soon as possible, the factor designates the cotton sold by marks and 
number of bales. This is usually done first in the weighing order 
or classing order. ‘The cotton is then classed according to the stand- 
ard of the market. When the weight and classification of each bale 
is ascertained, the factor makes an invoice, in which the aggregate 
weight of all the bales in each grade, with the price carried out, so 
as to show the sum-total of the cost, which is handed to the buyer, 
and the money paid, which constitutes a complete sale. 

2. SAME.—The ascertainment of the amount to be paid for cotton sold 
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on a basis by its classification, is, in effect, what the factor does after 
its sale by sample, by his report of sales to each consignor whose cot- 
ton is included in the same sale. Such sale could act upon cotton 
in hand or under control of factor. 

3. ADVANCES ON UNCOMPLETED SALE.—The effect of an advance on 
such sale on a delivery order before weighing must depend upon 
the custom and usage in making such sale; but if such paymeut 
was made for use of the factor, it would not bind the cotton as 
against the owner, and would be illegal. 

5. USAGES OF TRADE.—FACTORS.—Factors are governed by usage of 
the trade of the place where they transact business, in absence of 
express authority. Unless warranted by usage, a factor could not 
sell on eredit, and he is bound by usage and custom in making 
and consummating his sales. Purchasers are charged with knowl- 
edge of their usages, and are bound by them. 

5. SAME.—Doubtful whether evidence shows sales on a basis to be recog- 
nized in Galveston market; but the verdict has so found, and will 
not be disturbed. 

6. FACT CASE.—See facts not in accordance with usage, and which if 
so would be held unlawful. 

7. LIMITS OF USAGE AS TO POWER OF FACTORS.—Usage could not 
legalize sales on credit, or permit enforcement as against future - 
shipments upon such contract. 


AppEAL from Galveston. Tried below before the Hon. A. 
P. McCormick. : 

This was a trial of the right of property under the statute, 
in thirty-two bales of cotton which had been shipped by 
Stephen Harbert to his factors, A. Sessums, Powell & Co., at 
Galveston. After the death of Sessums, and insolvency of 
the firm, Harbert brought suit by sequestration for the thirty- 
two bales of cotton against “The Southern Cotton Press and 
Manufacturing Company,” in whose warehouse it was stored. 
The cotton was seized by the sheriff; and February 14, 1873, 
Charles M. Todd and Henry M. Neill, partners, under firm- 
name of “Neill Bros. & Co.,” filed their affidavit and claim 
bond under the statute. The cotton was appraised by the 
sheriff at $2,720. a 

Two trials were had, resulting in verdicts for the claimants, 
the judge setting the verdicts aside. The third trial was had 
December 16, 1874, and upon a third verdict, judgment was 
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rendered for the claimants, and from that judgment Harbert 
appealed. 
The facts are sufficiently given in the opinion. 


R. G. Street, for appellant.— Plaintiff denies (1) that A. 
Sessums, Powell & Co. ever made a sale of this cotton, “on 
a basis or otherwise”; and he affirms (2) that the transaction 
called a “sale on a basis” is not a sale; (3) that the evidence, 
so far from showing that it is a customary character of transac- 
tion by factors in the Galveston cotton market, shows aflirm- 
atively that it is a reprehensible habit “of speculating or 
raising money under a financial pressure,” on the part of the 
particular factor, and always so recognized when made; and 
(4) that it is in nowise a transaction by which, in law, equity, 
or good conscience, he ought to be held bound. | 

The points made by the appellant here, are that the ver- 
dict and judgment are contrary to, and unsupported by, the 
law and the evidence. 

No exception was taken to the instructions given by the 
court, and no special charges were asked. The district judge, 
having twice set aside the verdict on the ground that it was 
contrary to the law of the case applicable to the facts as de- 
fined in his instructions, upon the like result attending a 
third trial, has remitted us to this tribunal for an authorita- 
tive exposition of the questions involved. 

A thorough appreciation of the correct principles and sound 
policy that must induce a reluctance on the part of this court 
in taking up a record for the purpose of determining whether, 
under the law, the evidence supports the verdict and the judg- 
ment, would deter me from urging this as a ground for re- 
versal in any ordinary case; but this is a case in which I am 
emboldened to rely on this ground with the greatest confi- 
dence, and for the reason, that taking the evidence for claim- 
ants alone, it is believed that it not only furnishes no basis 
for the verdict, but-makes apparent that the verdict can only 
be maintained at the price of a sacrifice of every sound prin- 
10 
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ciple of law that underlies, governs, and regulates the inter- 
course between the planter and his factor. 

The witness Todd, one of the claimants, occupies some four 
pages of this record in describing this transaction, called “sale 
on basis,” and seven or eight more in relating the details of 
this particular sale. It appears that on the 4th day of No- 
vember, 1872, claimants, through their brokers, made a con- 
tract with A. Sessums, Powell & Co., for the purchase of four 
hundred and tifty bales of cotton; “no samples were exposed, 
and no particular cotton was designated, and A. Sessums, 
Powell & Co. never issued weighing or classing orders or 
gave invoice for the thirty-two bales of cotton herein sued 
for.” 

Indeed, nothing was done in consummation of, in evidence 
of, or in pursuance of the so-called sale at that time, except 
that Richards & Hawkins, as middlemen, furnished claimants 
with what they call a sale note: “ Gatveston, November 4, 
1872.—Purchased for account of Messrs. Neill Bros. & Co., 
from A. Sessums, Powell & Co., four hundred and fifty bales 
of cotton, at basis of 15} cents for good ordinary.—Ricuarps 
& Hawkins.” 

Nor is it pretended that anything that should have been 
done by either party at the time was omitted to be done, 
The cause of complaint arises long subsequent, and is that 
A. Sessums, Powell & Co. were too slow in making delivery. 

What, then, in contemplation of law, was the status and 
effect of what was done between those parties on the 4th day 
of November, 1872 ? 

There was no sale, but a mere executory contract of sale ; 
and therefore no act of A. Sessums, Powell & Co. as plaintitf’s 
factors, but a private contract of their own for future delivery ; 
and Harbert’s cotton had as well be taken to pay a promis- 
sory note of A. Sessums, Powell & Co. as appropriated to the 
fulfillment of this contract for futures. The only ordinary 
element of the gambling contract for the future delivery of 
cotton that is wanting, is the omission of a day of delivery ; 
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and while, in absence of evidence, the law would construe it 
to imply a present delivery, or delivery within a reasonable 
time, according to the cireumstance of the particular case, 
we are not left here to a mere implication of law, but, look- 
ing to the conduct of the parties, we find that no demand 
was made for delivery or designation of the cotton the next 
day or the next week. Evidently no immediate delivery was 
contemplated, and it was in substance a contract for futures, 
the omission of a specific time of delivery only giving the 
buyer the power to oppress the seller by an untimely demand. 

But it will be said claimant’s rights against this cotton be- 
come fixed by the delivery order on 19th day of November. 
To this, the reply is obvious: a cotton factor will not be al- 
lowed to fill his speculative contracts for future delivery out 
of cotton confided to him as factor; that his only authority 
to dispose of such cotton is presumed to be on its merits, in 
open market, for cash, unless some other reasonable custom 
is affirmatively shown. 

It is also a significant fact, that, in this transaction, the 
preliminaries detailed by the witness Todd as the usual inci- 
dents of a sale on a basis were not pursued. He says that 
weighing and classing orders were usually first issued, but 
that in this case Mr. Sessums gave him an absolute order on 
the warehouse, for the delivery of the cotton, in the first in- 
stance; and to this day we know nothing of the weights and 
classification of the cotton, except as ascertained by the claim- 
ants. 

No elaboration will be attempted. It is believed that the 
statement of a few honest, sound principles respecting the 
rights of one person to deal with the property of another, will 
suflice to dispose of all the ingenuity that-has been displayed 
in getting up this ease by the claimants, 

We have not believed that the court would permit this sort 
of custom, upon evidence however clear, to deprive the ship- 
per of his rights to his property; for it would contravene 
good morals and fair dealin 


g. But it is proper that reference 
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should be made to the character of that evidence. It will be 
found, we think, to amount to this: that when a particular 
factor wishes to speculate, or is under a financial pressure, he 
can usually find an accommodating buyer to oblige him with 
advances on a contract for futures, or sale “ona basis.” But 
the law merchant, gradually adapting itself as it does to the 
requirements of business, is not yet subject to such mutation 
as to subordinate the rights of all mankind to the necessities 
of a particular factor or the avidity of a particular buyer. 

There, is nothing in the record that approaches in dignity 
or in certainty the evidence requisite to establish a commer- 
cial usage. 

It will be seen, that it is attempted to affect the plaintiff 
with an implied knowledge of a usage in the Galveston cot- 
ton market, that the president of the cotton exchange, and 
the numerous other witnesses of long experience and high 
standing in that business, introduced by the plaintiff, are 
utterly ignorant of. We dismiss this branch of the case, 
affirming that there is not the slightest foundation in fact 
or in evidence for affixing this stigma upon the commission 
merchants of Galveston. 

2d. The next point made by the plaintiff, is that the court 
erred in excluding the evidence offered to show the plaintiff's 
instruction to A. Sessums, Powell & Co., with reference to 
holding his cotton until spring. 

While we appreciate the latter ground, upon which the 
court based its ruling, and believe that there was no evidence, 
such as is required by the law, to support the pretended cus- 
tom, we have yet to insist, that as this evidence was sub- 
mitted by the instructions of the court to the jury, and the 
question was one of regularity or irregularity, there may 
well be a distinction between the extent of the evidence that 
would be required to vitiate the sale, and such as would suf- 
fice only to put the purchaser on inquiry and affect him with 
knowledge of the actual authority of A. Sessums, Powell & 
Co. to sell. 
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It would certainly seem possible that the general features 
of a sale by a factor may be in conformity with custom, and 
yet there may be such suspicious circumstances attending it, 
known to the buyer, as would suffice to put him on inquiry. 


J. Z. H. Scott, for appellees.—* * * The second ques- 
tion—Is the result of the case as it now stands contrary to the 
law and the evidence ?—requires more lengthy notice. 

The rights of the appellees depending upon a factor’s sale 
of the cotton in controversy, it is necessary to determine 
what are the requisites of a valid sale by a factor, and whether 
or not these requisites enter into the transaction shown in 
evidence. 

A sale by a factor and a sale by a principal differ only in 
this: that a principal may effect a sale in any manner he 
pleases, whereas a factor is confined to the usual modes 
which obtain in the market where he deals. 

That sales of the character shown in this case were usual 
in the course of trade by factors in Galveston, is proven posi- 
tively by several witnesses ; that they were frequent, is proven 
by all; and upon their testimony three different .juries have 
answered affirmatively, and the court below has ruled in 
effect that it is now an open question in this case. 

In view of these facts, we do not believe this court can 
enter upon the question of customary usage, unless the pre- 
sumption of correctness, hitherto entertained in support of 
the action of nisi privs courts and of juries, is to be abolished. 

A sale takes place when one party agrees to sell and the 
other party agrees to buy a certain thing of value, for a cer- 
tain stipulated price. Certainly as to price it is sufficient, if it 
be so far agreed upon as to render it capable of being ascer- 
tained by reference to fixed and standard rules, such as can 
be applied by persons of ordinary experience and skill, so as 
to arrive uniformly at the same result. The total value may 
have to be afterwards ascertained, and the price may be un- 
paid; but these facts do not affect the validity of the sale. 
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The rights of the parties are fixed at the time of the agree- 
ment, and the purchaser may tender the price and sue for 
the property, or the seller may tender the property and sue 
for the price. (29 Tex., 204, and authorities cited, particu- 
larly Crofoot v. Bennett, 2 Comst., 260.) 

Was there such a transaction in evidence affecting the 
property in suit? There can be no doubt of it, when the 
nature of a sale on a basis is considered. The evidence 
showed that any person accustomed to and familiar with cot- 
ton can, by simple inspection of a given sample, designate its 
quality by reference to the fixed standard classification in the 
market. The court is familiar with sales by sample, and such 
sales almost invariably present themselves for judicial con- 
sideration upon the simple question,— Does the quality of the 
bulk correspond with the sample exhibited? If it does, the sale 
is held good, and vice versa. The question of correspondence 
in quality is a fact to be referred to a jury, it is true, when 
contested, but, like other disputed points, is none the less a 
fact before than after the verdict. So with the classification 
of cotton. Each grade has its name in the market, and all 
cotton of corresponding quality is called Ivy that name. And 
whether a given sample or bale be low ordinary, strict low 
ordinary, ordinary, strict ordinary, good ordinary, strict good 
ordinary, low middling, or strict low middling, &c., to the end 
of the chapter, is also a question of fact, ascertainable by pre- 
cisely the same method, and with precisely the same certainty, 
that a sample of cotton is identified in quality with the bulk 
from which it is drawn, The grade of the given sample or 
bale being thus ascertained, the agreement of the parties at- 
taches the price per pound of that grade, which, being multi- 
plied by the weight of the bale classed, either by sample or 
_by itself, gives the price of the bale. The same operation is 
substantially performed with reference to each bale, and the 
whole amount of the invoice is thus ascertained. There is 
no difference in principle between the “sale by sample” and 
“on a basis”; the difference consists in the mode of applying 
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the sample principle. In one instance, the buyer stipulates 
for only one quality, 7. e., that of the sample exhibited; in 
the other, he agrees to take all qualities, each at a specitied 
price. That this is the case, is shown from the description, 
by the witness Wells, of the mode of distributing equal jus- 
tice to the réspective owners of several lots of cotton, included 
in one sale by sample, and its fairness is apparent without 
argument. 

But after the agreement to sell, there remains to be desig- 
nated the particular articles to which it shall apply before it 
assumed the perfect form of a sale. Prior to this designation, 
the contract is purely executory; afterwards, it is executed, so 
fur as fixing the rights of the parties who are concerned. The 
designation might be contemporaneous with the agreement; . 
e. g., When the factor and buyer, (as in sales by sample,) re- 
ferring to a particular lot of samples having the marks of 
their respective bales attached, or referring to the bales them- 
selves and having them in sight, should agree the one to sell 
and the other to buy at twenty cents for good ordinary, higher 
grades each one cent more per pound, and lower one cent 
less, according to’ classification. This is not always practi- 
cable, however, and the practice is to designate it as soon as 
possible after sale is agreed to by marks and number of bales. 
This designation is frequently made by a delivery order, in 
“ases Where an advance of part or all of the price is wanted 
by the factor. At other times, it is by weighing and classing 
orders. In the present instance, it is claimed that the deliv- 
ery order of November 19, 1872, for two hundred and ninety- 
seven bales, including the thirty-two bales in suit, was a 
designation of the cotton, and that thereupon the agreement 
of sale attached to it. 

It may be said that sales on a basis are in themselves ille- 
gal. We have shown that such sales may be fairly made, 
and if customary they may be lawfully made, by a factor.. 
From the very nature of the circumstances under which sales 
on a basis are made, it is reasonable to suppose this one 
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species of sale would be resorted to. The samples are not 
at hand, and the factor, to whose discretion the owner leaves 
the time of selling his cotton, is apprehensive of a decline 
before the samples can be exposed. The sale by sample is 
impossible. The sale on a basis is the only other method 
of selling with reference to quality. This emergency must 
present itself with great frequency in cotton markets of any 
size; but whether frequent or rare, the factor’s authority is 
presumably adequate to the accomplishment of the object of 
his agency under any and all circumstances, however rare; 
and any of the usual modes and means of so doing are law- 
ful, especially if it be circumstantial only, and does not in 
substance exceed his right and duty. A literal adherence to 
even the common course of business may sometimes, under 
peculiar circumstances, defeat the very object of the agency ; 
and new and unexpected emergencies arise, by which the 
authority is expanded beyond its ordinary limit, and justity 
a deviation from its ordinary limitations and import. (Story 
on Agency, secs. 85, 141, et seq.) 

By the same reasoning, a custom in a trade by which emer- 
gencies more or less frequent are met, with adequate and 
appropriate provisions to overcome them will also be upheld. 
But it will be urged that the delay intervening between the 
purchase and invoices was unusual, and no emergency de- 
manded it. True; but was that delay part of the contract 
of sale? If so, it might be charged as evidencing an unusual 
mode of sale. The contrary is the fact. The whole testimony 
shows the appellants to have been parties to the delay under 
protest, and only by way of indulgence to Sessums, who was 
continually promising and excusing himself on grounds of 
press of business. I submit, that if the contract contain noth- 
ing unusual up to the time of vesting rights in the parties re- 
spectively, no default on one side can operate to defeat the 
rights of the other; nor can modifications of the original 
agreement, or yielding of rights under it on the part of the 
appellants, in order to accommodate A. Sessums, Powell & 
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Co., or to close up the matter for their own convenience, be 
construed into either an abandonment or forfeiture of the 
original contract. I refer to the transaction of returning 
sixteen bales of cotton at Sessums’ request, after he had 
embarrassed himself by contracting to sell the same cotton 
to two different persons, and to the closing out of four bales 
after Sessums’ death, at a different price from that originally 
agreed on. 

It may as well be said, on the question of delay, that an 
agreement of sale of any specified cotton, made in any of the 
most usual modes, would become unusual, and consequently 
invalid, by the factor refusing to carry it out, and postponing 
it to the furthest term of the law’s delay. The factor may 
introduce as many unusual features into a sale as he pleases 
after it is perfected, but they cannot operate to defeat rights 
when once acquired. 

I submit, that, under the evidence, the jury might reason- 
ably have found that sales on a basis were customary in Gal- 
veston ; that the cotton in controversy was intended by the par- 
ties to be included in an agreement for such a sale, and that 
both these questions are involved in and determined by the 
verdict. | 

I also submit, that there is nothing in a sale on a basis 
which is contrary to law; that, as above shown, it is fair and.” 
equitable to the owner; and any sale, even by sample, in 
which the principles of a sale on a basis are not applied, is 
unfair. 


Moors, Assocrate Justice.—On the 4th day of November, 
1872, appellees, Neill Bros. & Co., through their brokers, 
Richards & Hawkins, entered into an executory contract with 
A. Sessums, Powell & Co., cotton factors in the city of Gal- 
veston, for the purchase of four hundred and fifty bales of 
cotton, “on a basis” of 15} cents per pound for good ordi- 
nary cotton. No specitic cotton, however, was designated or 
identified as the subject of this sale; and it was not shown 
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on the trial of this case that the thirty-two bales of cotton in 
controversy in this suit were then either in the possession of, 
or subject to the control of, A. Sessums, Powell & Co. In 
fulfillment ot this executory contract, said factors, on the 19th 
of November, 1872, gave to appellees a “ delivery order” on 
the warehouse where they were stored for two hundred and 
ninety-seven bales of cotton, including the thirty-two bales 
for which this suit was brought by appellant. Appellees ap- 
pear to have delivered the order on the same day, and the 
cotton was thereupon entered in the books of the warehouse 
as held in storage for them, and they, on the same day, paid 
A. Sessums, Powell & Co. for said two hundred and ninety- 
seven bales of cotton the estimated price, on the basis of 15} 
cents per pound for good ordinary cotton, as stipulated by 
said agreement, as previously stated. But it is not pretend- 
ed, so far as concerns this particular cotton, that the contract 
was fully and entirely consummated by weighing and classi- 
fying it, so as to ascertain the definite amount to be paid for 
it on the basis agreed upon, until after the death of A. Ses- 
sums, January 31, 1873, and the hopeless insolvency of said 
factors, A. Sessums, Powell & Co. After the death of Ses- 
sums, however, appellees caused it to be weighed by the 
public weigher, and to be classified by a cotton broker, 
when it was found that the payment for it, as made on esti- 
mate, exceeded the contract price, and that the difference 
-between the amount paid upon estimate and the contract 
price, ascertained by its weight and classification as aforesaid, 
was clue appellees. 

That the cotton sued for belonged to appellant prior to its 
alleged purchase by appellees, and was in the possession of 
said A. Sessums, Powell & Co., as his factors, on said 19th of 
November, 1872, was not controverted on the trial of the 
case, and, indeed, did not admit of dispute. The mooted 
question between the parties, was whether the appellees, by 
the executory contract of November 4, 1872, and the deliv- 
ery order, including this particular cotton, given fifteen days 
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afterwards by said factors, and the payment as stated above, 
acquired a title which they could maintain against appellant. 

The correct determination of this proposition, counsel seem 
to suppose, must turn, in the main, upon the fact whether the 
transaction between appellees and said factors was, in legal 
effect, an hypothecation of the cotton by the factors as secur- 
ity for the money which they got from appellees when the 
delivery order was given for the cotton, or whether it was a 
sale of the cotton on a basis; and if the latter, whether fac- 
.tors are authorized by law, or the custom and usage of busi- ~ ig 
ness in Galveston, to sell the cotton of their consignors on a 
+ basis.” 

Evidently, if the testimony of the witnesses for appellees 
is entitled to credit, the parties did not suppose that the cot- 
ton was merely hypothecated with appellees to secure the 
repayment of the money which the factors received on the 
delivery order. If such is the real character or legal effect 
of the transaction, it evidently results from its intrinsic facts, 
and not from the intention of the parties. But we see no 
good reason to say that the transaction was in fact a mere 
hypothecation of the cotton, or should be so regarded in law. 
Whether the delivery order was given to secure money bor- 
rowed by the factors from appellees on an hypothecation of 
the cotton, was fairly submitted to the jury; and no good rea- 
son has been shown us for dissatisfaction, in this particular, 
with their verdict. But although the cotton may not have 
been hypothecated, the transaction regarding it may not have 

‘been a sale on a basis; or if so, such sales, especially when 
made and consummated as in this instance, may be illegal or 
contrary to general custom for the sale of cotton, by factors, - 
in the Galveston market. 

Let us, then, inquire whether a factor may, without special 

>; and 

if so, was this the character of this transaction, and was it so 


authority, sell the cotton of his consignor on a * basis’ 


far consummated as to vest title to the cotton in appellees ? 
To answer these questions, it is necessary for us to under- 
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stand the nature and essential ingredients of such a sale. 
We are uninformed whether sales on a basis are customary 


or sanctioned by general usage in other markets than that of 

yalveston, if indeed they are so in it. We have been cited 
by counsel to no case in which such sales have been the sub- 
ject of judicial construction or comment. We must there- 
fore look to the statements of the witnesses who profess to 
understand and know how they are made, to determine 
whether this particular transaction was a sale on a basis, and 
whether there is any inherent vice in such sales that the 
court should not sanction or uphold them, although they 
may conform to the general custom where made. 

All the witnesses who profess to know anything of this 
character of sale, who were examined upon the subject, say, 
in effect, that a sale on a basis is made by the parties agree- 
ing, the one to sell and the other to buy a given number of 
bales of cotton at an agreed price per pound for “ good ordi- 
nary cotton,” that being the usual grade mentioned in quota- 
tions, and to which all others referred. Cotton delivered on 
such a sale, going above or below “ good ordinary,” is paid 
for ratably at a higher or lower price, according to the grade. 
As soon as possible, the factor desiguates the cotton sold by 
marks and numbers of bales; and this is usually done first 
in the weighing order or classing order. The cotton is then 
classed according to the standard classification of the market, 
the grade of each bale being ascertained in this process. As 
soon as the weights and classification are ascertained, the 
factor makes out an invoice, in which the aggregate weight 
of all the bales, comprising each grade of cotton in the lot, 
is multiplied by the price per pound of that grade; the whole 
amount is footed up, and the invoice, with a delivery order 
for the cotton, is given to the buyer, who pays the amount of 
the invoice, and the transaction is closed. Sometimes, how- 
ever, as also in sales by samples, the factor needs money 
before the sale can be completed in this way; and in such 
case, either by express stipulation when making the sale, or 
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upon request afterwards, the buyer pays a portion or the 
whole of the estimated price of the cotton bought, the fac- 
tor giving the buyer a delivery order upon the warehouse 
for a sufficiency of the cotton sold to amount in valne to the 
money paid, the value of the cotton being estimated by the 
usual weights of cotton bales, and the agreed price per pound. 
When the exact amount of invoice is ascertained, the parties 
settle, by payment of the difference between the amount 
paid and the amount of the invoice to whichever party the 
difference may be due. 

Now, if sales of this kind are sanctioned by the general 
usage of the trade, and we are to understand that the specific 
cotton thus sold is in possession of the factor, or under his 
control, and is identified at the time the bargain is made, or 
as soon as this may be reasonably done, in view of the nature 
of such transactions and the time required to consummate 
them, and when, from all the facts and circumstances of the 
ease, and the general usage in making and concluding such 
bargains, it should, from its inception by the agreement to 
sell and buy to its final completion, or such stage of consumma- 
tion as to transfer the title to the particular cotton sold to the 
purchaser, should be justly regarded as one entire transaction, 
I can see no inherent objection to such character of sales, or 
any reason why they might not be made by a factor just as - 
well as sales by sample, if sanctioned by the usage of the 
trade where made. The ascertainment of the amount to be 
paid for cotton sold on a basis by its classification, is, in effect, 
just what the factor does after its sale by sample, by his report 
of sales to each consignor whose cotton is included in the 
same sale. 

The effect of: a payment on a delivery order before the 
weighing and classification of the cotton, whether the sale is 
made by sample or on a basis, must depend on the custom 
and usage in making such sale; and though sanctioned by the 
usage of trade, if the purchaser knew that such was the fact, 
or if he should be charged with knowledge that such payment 
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was for the individual and personal benefit of the factor, and 
not for the benefit and advantage of the consignor, unques- . 
tionably the sale would be illegal, and could not be enforced 
against the consignor. Evidently, however, it cannot be in- 
ferred, simply from the fact that payment, in part or in whole, 
is made before the contract is finally closed, that such pay- 
ment is for the benefit of the factor, and not the owner. It 
may be, and no doubt often is the fact, that the consignor has 
drawn upon the cotton, and it is of vital importance for him 
to realize upon it at the earliest moment practicable. 

In the absence of express authority, the power of a factor 
is unquestionably governed and regulated, in a great degree, 
by usage of the trade where the business is transacted ; and 
unless warranted by usage, a factor cannot sell upon a credit. 
Evidently, he is also controlled by the same rules in making 
and consummating his sales. Purchasers from factors are 





charged with knowledge of such usage, and are, equally with 
factors, bound by them. 

It certainly cannot be denied that the weight of evidence, 
as exhibited by the record, preponderates against the propo- 
sition, that, by the general custom and usage of trade in the 
market of Galveston, factors are authorized to sell cotton on 
a basis. But as the evidence is conflicting, if this cotton had 
been sold strictly on a basis, and there had been no departure 
from general usage of the market, or inherent vice in making 
and concluding the sale, the verdict of the jury would be con- 
elusive, and should not be disturbed. 

But it seems to be clear, from the evidence, that the time 
usually allowed for the consummation of the sales of eotton 
by factors in Galveston is limited to ten days. Certainly it 
cannot be claimed that the usage of trade is such as to war- 
rant so great a delay in concluding a sale as from ihe 4th of 
November to the 31st of the ensuing January. But concede, 
as appellees insist, that the alleged sale was so far consum- 
mated by payment for the cotton on the delivery order given 
on the 19th of November as to vest the property in them, 
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and that the subsequent delay of the factors, without their 
consent and against their urgent demand for its prompt com- 
pletion, will not affect their rights, still this does not relieve 
appellees from the dilemma in which the testimony places 
them. No excuse is given why nothing whatever was done 
frora the 4th until the 19th of November towards the consum- 
mation of the sale, shown by the sale note, if there was at 
that time a sale. The appellee Todd, who was a witness, 
says, where a sale on a basis is agreed upon, “as soon there- 
after as practicable, the factor designates the cotton sold, by 
marks and number of bales.” And so say all the other wit- 
nesses. Now, can it even be plausibly insisted, when there 
was no designation of the cotton sold until fifteen days after 
the date of the sale-note, when only ten days were allowed 
by the usage of trade to consummate the entire transaction, , 
and where no excuse for the unusual delay in taking this first 
and essential step towards completing the sale is shown, and 
where it does not appear that the purchaser ever demanded 
that this should be done, that a sale has been properly made 
and consummated in conformity to usual mode of sales by 
factors ? 

But there is another view of this transaction, which is of 
more essential importance in respect to the powers and iune- 
tions of factors, and which conclusively nullifies appellees’ 
claim to this cotton. It is not pretended that factors have 
authority to bind consignors by any other character of con- 
tract concerning cotton in their charge, except by a sale on a 
basis or by sample. It is not shown, or even attempted to 
be shown, that they are authorized to bind their consignors 
by executory contracts. It certainly cannot be inferred that 
the factor has authority to do so, because he has unlimited 
auihority to make an absolute and immediate sale. Evidently 
the sale-note of the 4th of November imports merely an ex- 
ecutory agreement for a sale of four hundred and fifty bales 
of cotton by A. Sessums, Powell & Co. to appellees. It is not, 
indeed, even an executory contract for the sale of appellant’s 
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cotton. It had no more reference to his cotton than to that 
of any one else having cotton in possession or under control 
of said factors, or which they might themselves own, when 
called upon to consummate the contract by the delivery or 
designation of the cotton which they had agreed to sell. But 
it is said that though merely an executory agreement in the 
first instance, and while it may not have been binding if the 
parties had proceeded no further with it, yet, when the par- 
ticular cotton was designated, and delivered and paid for, on 
the 19th of the month, it became an executed contract. 

But has it been shown that factors are authorized to bind 
their consignors by executing contracts, or by fulfilling con- 
tracts into which they have entered, which did not relate to the 
business of their consignors, and when made were not bind- 
ing on them? Though a factor may sell the cotton, it does 
not follow that he can deliver it in satisfaction of a contract 
made fifteen days previous thereto. Suppose it had been 
stipulated in this agreement, instead of being left to the op- 
tion of the parties when the cotton agreed to be sold should 
be delivered, that the sellers would deliver to the purchasers, 
fifteen days from the date of the sale-note, the specified num- 
ber of bales, can it be pretended that consignors would have 
been bound by such an agreement, or that such a transac- 
tion could properly be called a sale on basis? In what essen- 
tial particular would such a transaction differ from a sale of 
“futures” ? 

To constitute a sale, there must not only be parties com- 
petent to contract, mutual consent, and a price, but also a 
subject of sale. Now, when this agreement was made, as no 
particular cotton was designated, it cannot be said that there 
was a subject of sale. Certainly, no one will say that this 
particular cotton was its subject. A factor, unlike a broker, 
may buy and sell in his own name; but, unlike the broker, 
he can only sell property in his possession or under his con- 
trol. (Story on Sales, sec. 91.) 

If a factor may legally carry out and bind his consignors 
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by such a contract as this, he might sell cotton not in fact 
forwarded to him.until after its sale. It would enable him, 
if it was to his advantage, to deliver cotton of his own at the 
agreed price instead of that of his clients; while, if it turned 
out a losing bargain, he could shift the burden of it from his 
own shoulders to those of his consignors. Or he might select 
from among them who should reap the profit or bear the bur- 
den of the contract, as the case might be. A factor evidently 
has no authority to bind consignors by contracts admitting 
of such results. Neither law, public policy, nor sound morals 
will sanction or uphold them. If a contract on a basis, as’ 
defined by the witnesses, warrants the designation of the cot- 
ton at some indefinite subsequent day after the parties have 
agreed upon the price for a basis, there can be no hesitancy 
in saying, whether such character of sale is sanctioned by the 
usage or custom of trade or not, that it is illegal, and can 
receive no countenance in a court of justice. The assump- 
tion of power in the factor to deal with the property of the 
consignors in such manner, or to bind them by such contracts, 
is in direct conflict with the relations which should exist be- 
tween them, and tends to the detriment of the one and the 
corruption of the other. 

The verdict of the jury is neither warranted by the charge 
of the court, nor supported by the evidence, but is in palpable 
conflict with both. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED, 





Neritt Bros. & Co. v. JAMes B. BILurnestey. 


1. SALES BY FACTORS GOVERNED BY USAGES OF TRADE. — A trans- 
action between a cotton factor and a purchaser not made or con- 
summated in accordance with the customs and usages observed by 
factors in disposing of cotton consigned to them for sale, will not 
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divest the consignor of title to the cotton affected by such irregular 
transaction. 

2. PRIVATE OR PARTICULAR CUSTOMS.—It is not error to exclude tes- 
timony as to a private custom in the business of a particular house 
when drawn into controversy, unless such custom was known to the 
party sought to be affected thereby, and when such custom was dif- 
ferent from the general usage of the trade. 

3. VERDICT ON TRIAL OF RIGHT OF PROPERTY.—On the trial of a case 
for the right to a lot of cotton, the jury rendered a verdict as fol- 
lows : ** We, the jury, find the value of the cotton in question to be at 
this time one thousand and seventy-one 435; ($1,071.35); and find for 
the plaintiff judgment in the sum of $1,180.05, with interest from 
17th of July, 1873, to date, (13 months and 7 days.) $104.22; total. 
$1,284.27 (twelve hundred and eighty-four 45 dollars). Galveston, 
March 26, 1874.°" Upon this verdict, judgment was rendered against 
the claimants for the cotton, together with ten per cent. damages 
upon the assessed value thereof, to wit, the sum of $118, and all 
costs, and that execution issue therefor against claimants and their 
sureties on the claim bond; and in the event the claimant shall fail 
or refuse to return said cotton, &c., within ten days,..... that 
plaintiffs recover of the claimants and their sureties ..... the sum 
of $1,284.27, with interest from date thereof,..... together with 
ten per cent. damages as aforesaid, to wit, 8118, and all costs, for 
which execution may issue :*’ Held, Error,— 

1, The verdict did not ascertain the value of the cotton at the 
date of the claim bond, and should not have been received. 

2. The damages calculated and allowed upon the verdict are not 
computed upon the ascertained value of the cotton, as required by 
the statute. 

3. The judgment against the sureties on the claim bond for 
costs is not warranted. 

4. The computation of interest upon the interest forming part 
of the verdict is not allowed by the statute. 





































AppEAL from Galveston. Tried below before the Hon. A. 
P. McCormick: 

This is a case made under the statute for the trial of the 
right of property seized under process of court, and claimed 
by a person not party to such process. The appellee sued 
“The Southern. Cotton Press and Manufacturing Company” 
for sixteen bales of cotton, described by marks and number 
of bales, and caused the property to be seized under writ of 
sequestration. Charles M. Todd aud Henry M. Neill, part- 
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ners in business, under the name of Neill Bros. & Co., ap- 
peared as claimants, gave bond, and made the oath required 
by law. An isste was made, in the District Court of Galves- 
ton county, to try the right of property between the plaintiff, 
Billingsley, and the claimants, Neill Bros. & Co. A trial 
was had, resulting in favor of Billingsley, from which this 
appeal is taken by Neill Bros. & Co. On trial, it was agreed 
that the plaintiff below had owned the sixteen bales of cotton 
in suit, and had shipped them to A. Sessums, Powell & Co., a 
firm doing business in Galveston as cotton factors, and that 
they held the cotton, in their capacity as factors, for Billings- 
ley. Neill Bros. & Co. claimed to have purehased this cot- 
ton, among other lots, from A. Sessums, Powell & Co., No- 
vember 4,1872. To prove this, they introduced evidence to 
show, that prior to and during the season of 1872-73, there 
were two modes of selling cotton usual in the Galveston 
market, viz., sales by sample, and sales on a basis. The 
first was accomplished by an inspection by the buyer or his 
broker of the samples of the cotton proposed to be sold, as 
they lay exposed on the tables of the factor in his cotton 
room. If, after such inspection, he could agree with the 
factor upon a round price per pound for the entire lot, good, 
bad, and indifferent, the sale was agreed on, and steps were 
taken to accomplish the agreement, generally as follows: 
The factor issued a weighing order on the warehouse under 
which the cotton sold was weighed; he also issued a classing 
order on the warehouse under which the buyer or his broker 
inspected the bales of cotton and identified their quality with 
that of their respective samples exposed on the factor’s tables, 
and forming the basis of the agreement of sale. When the 
weights were ascertained, and the buyer was satisfied that 
the bales of cotton sold corresponded in quality to that of the 
samples, the factor prepared an invoice, in which the aggre- 
gate weight of all the cotton sold was multiplied by the agreed 
average price per pound, and the sum of money so ascertained 
was paid by the, buyer upon the delivery by the factor to him 
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of the invoice, and a delivery order on the warehouse for the 
cotton included in the invoice. This consummated the trans- 
action. : 

Sales on a basis were made by an agreement between the 
factor and buyer, or his broker, to the sale by the one, and 
the purchase by the other, of a certain number of bales of 
cotton, at an agreed price per pound for good ordinary, (that 
being the grade usually quoted in the market, and to which 
all others were referred,) and a proportionately greater and 
less price per pound for higher and lower grades, respective- 
ly. As soon thereafter as practicable, the factor designated 
the cotton sold by marks and number of bales. It was then 
classed—sometimes in the warehouse from the bales them- 
selves; sometimes from samples on the factor’s tables, as 
might be most convenient, or as might be agreed on. The 
cotton was then weighed and invoiced—the number of pounds 
of each grade being summed up and multiplied by the price 
per pound of that grade. The total price being thus ascer- 
tained, the invoice, with a delivery order on the warehouse 
for the cotton so invoiced, was given by the factor to the 
buyer, who paid the amount of the invoice, and the transac- 
tion stood cousummated. 

Sales of cotton, whether by sample or on a basis, were 
usually consummated within tén days from their inception ; 
and, in either case, it often happened that the factor gave 
the buyer, in advance of weighing, classification, and invoice, a 
delivery order on the warehouse for a part or all of the cotton 
sold; the buyer paying him at the time the estimated value | 
of the cotton so delivered, leaving the final adjustment of ac- 
count to be made when the exact price was ascertained by 
classification and weights. This was by way of advance to 
the factor, on account of the sale. 

The sale on a basis prevailed early in the season, and also 
when, from bad weather or any other cause, (such as an ap- 
prehended decline in the market,) the factor desired to sell, 
before samples could be exposed. Some seasons a third of 

























1878.] NEILL v. BILLINGSLEY. 165 





Argument for the appellee. 





the entire crop was sold in this way. Any one familiar with 
cotton, can by inspection determine the grade of a particu- 
lar sample, according to the standard classification in the 
Galveston market. 

Billingsley, who had shipped sixteen bales of cotton to A. 
Sessums, Powell & Co., after the death of Sessums and the 
insolvency of the firm, brought suit for the cotton. Neill Bros. 
& Co. filed an affidavit and claim bond under the statute. 
The particulars of the transaction between A. Sessums, Pow- 
ell & Co. and Neill Bros. & Co., under which claimants based 
their right, are the same as in the case next precediug. 

The verdict and judgment criticised, and other facts neces- 
sary are given in the opinion. The particulars of the Gal- 
veston cotton trade given above are extracted from the brief 
for the appellants, and are fully verified by the record. 


J. Z. H. Scott, for appellants. The brief is substantially 
as in the preceding case. ; 


Flournoy & Sherwood for appellee. 

That a factor has power only to sell, and cannot in any 
form pledge or hypotheecate, is clearly settled. (Rodriguez - 
v. Heffernan, 5 Johns. Ch., 429; Story on Agency, sees. 115- 
225; Story on Bail., sec. 325; 2 Kent’s Comm., 7th ed., 800; 
Evans ¢. Potter, 2 Gall., 13, 14; The Amringe v. Peabody, 
1 Mason, 440; De Bouchout v. Goldsmid, 5 Ves., 211.) 

The factor may sell on cash or credit, according to estab- 
lished usage, without rendering himself liable. 

A factor can only sell in the “usual manner.” (See Ed- 
wards on Bailments, 220, 280.) 

Although a delivery order be given on goods in a ware-. 
house or “ press,”’ and a sale be contemplated or intended at 
the time in good faith, still, if anything remains to be done 
before the actual delivery can be made, “ as if the goods are 
to be weighed or measured,” &c., the property would “ not pass, 
and the vendor would necessarily retain his complete author- 
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ity as owner over them.” (See Story on Sales, sec. 340, and 
authorities there referred to.) So also if the price has to yet 
be ascertained by classing. (See Hill. on Sales, 136-139.) 
A factor cannot sell goods of his principal to pay an ante- 
. cedent debt of his own. (Story on Sales, sec. 104, and note.) 
The power and duty of the “factor” is to receive and sell. 
It is believed that a sale on a “basis” is not only contrary to 


law in a general sense, but cannot be made valid by proof of 
a special custom existing for a few years in any particular 
locality. To hold otherwise, is to determine that the agent 
can dispose of the property of his principal before he has 
received it, and even before having any knowledge that he 
will receive it. And also that he has the power, as to prop- 
erty of the principal not in his hands as yet, to speculate to 
his own private advantage, he receiving the profits himself, if 
the price in market should at delivery be less than the “ basis,” 
and responsible to his principal for the deficit should the niar- 
‘ket price be greater at delivery and the principal be cogni- 
zant of his rights, It is a broad road to fraud, and the doc- 
trine that would build it is utterly destructive of the relation 
of trust and confidence between the producer and his factor. 
We do not believe that any custom can legalize it. 

But if a custom long established and universally acquiesced 
in is sufficient to make a sale on a “ basis” lawful, certain it 
is the court must be thoroughly satisfied that such has been 
the custom, fixed and acquiesced in for a long series of years. 
This is necessary to make any custom a law. 

(Counsel discussed the testimony, insisting that such a cus- 
tom was not shown to be general.) 


Moore, Assocrate Justice.—The leading question which 
has been discussed by counsel in this case has been decided 
by the court in the case of Harbert v. Neill Bros. & Co. As 
will be seen by the opinion pronounced in that case, the court 
holds that the transaction between appellants and A. Sessums, 
Powell & Co., by virtue of which appellants claim the cotton 
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in controversy in this suit, was not made or consummated in 
accordance with the custom and usage observed by factors in 
the Galveston market, in disposing of cotton consigned to 
them for sale. It follows, as an inevitable deduction, that 
appellee’s property in the cotton was not divested by its un- 
warranted transfer. Although appellants may have paid said 
factors the full value of the cotton, and supposed its transfer 
by the delivery order of said factors gave them an absolute 
and indefeasible title, evidently they acquired no right by 
this illegal and unauthorized transfer and delivery, which they 
can assert against appellee. ; 

The view taken by the court of this branch of the case, 
obviates the necessity of a reversal of the judgment, because 
of the error into which the court inadvertently fell in over- 
ruling appellants’ objection to the testimony of the witness 
Timmons, that it was the general habit or usage with A. Ses- 
sums, Powell & Co. to close all sales of cotton made by them 
within the period of ten days from date of sale; and that the 
witness believed the transaction out of which this controversy 
grew was not a sale, but an hypothecation of the cotton... Un- 
less the rules adopted by A. Sessums, Powell & Co. for con- 
ducting their business were known to appellants, unquestion- 
ably they were not bound or affected by them. Looking at 
the other testimony before the jury, it is apparent that this 
evidence occasioned no injury to appellants; because the sale 
was not of a character which the factors were authorized to 
make for their consignors, and, also, because the evidence 
merely shows that it was the habit of these factors to conduct 
their business in conformity with the general usage of the 
market; and whatever may have been the particular rules 
adopted by them for transacting business, unless they were 
sanctioned by appellee if more liberal than those warranted 
by general usage, or were known to appellants if more re- 
stricted, they were immaterial, and could in no way affect the 
result of the case; and as, in the opinion of the court, the 
transaction between appeilants and the factors, A. Sessums, 
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Powell & Co., when viewed in the most favorable light pos- 
sible for appellants, will not support their claim to the cotton, 
the error in admitting the witness to state, that in his opinion 
the delivery of the cotton was an hypothecation, is likewise 
wholly immaterial, and certainly could do them no injury. 

There is, however, an error in the judgment, for which 
it must be reversed. The court instructed the jury, if they 
found for the plaintiff, (the appellee in this court,) to show by 
their verdict the value of the cotton at the date of their ver- 
dict, and also at the time the claim bond was given by the 
claimants (the appellants). 

The verdict does not conform to the instruction, or prop- 
erly respond to the issues submitted. We here quote it: 
“We, the jury, find.the value of the cotton in question to be 
at this time one thousand and seventy-one 3,5, ($1,071.35); 
and find for the plaintiff judgment in the sum of eleven hun- 
dred and eighty ,3, ($1,180.05), with interest from 17th 

July, 1873, to date, (15 months and 7 days,) $104.22; total, 
$1,284.27 (twelve hundred and eighty-four 7, dollars.) Gal- 
veston, March 26, 1874.” 

Upon this verdict, the court gave judgment for appellee 
against the claimants for the cotton, “together,” as reads the 
judgment, “with (10) ten per cent. damages upon the assessed 

value thereof, as found by the jury aforesaid, to wit, the sum 
of one hundred and eighteen dollars, and all costs in and 
about this ease incurred, and: that execution issue as well 
against the sureties on said claimant’s claim bond, to wit, 
Charles E. Richards and Thomas K. Hawkins, for the amount 
of said damage and cost, as against said claimants; and if 
said claimants shall fail or refuse to return said cotton to the 
plaintiff within ten days from the date of the rendition of this 
judgment, that the plaintiff, James B. Billingsley, shall have 
and recover of and from the said claimants, Charles M. Todd 
and Henry M. Neill, and the sureties on their bond, to wit, 
Charles E. Richards and Thomas K. Hawkins, the sum of one 
thousand two hundred and eighty-four dollars and twenty- 
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seven cents, with interest thereon from the date hereof, at the 
rate of eight per cent. per annum, together with ten per cent. 
damages as aforesaid, to wit, the sum of one hundred and 
eighteen dollars, and all costs in and about this cause incurred, 
for which execution may issue.” 

Evidently, the verdict, however intended by the jury or 
understood by the court, was not responsive to the charge. 
We are not warranted in saying, because the jury say they 
“find for the plaintiff judgment for $1,180.05,” that this was 
the value of the cotton at the date of the claim bond. Nei- 
ther the issues in the case nor the charge of the court called 
for a finding of this kind; yet it is only by inference from it 
that we can say that the jury found that the claimauts failed 
to establish a right to the cotton claimed by them. Evidently 
‘the right to the property and its value are the only matters for 
the determination of the jury. The amount to which the plain- 
tiff is entitled, if the preperty is not surrendered by the claim- 
ants, is fixed by the statute, and is not a matter for the con- 
sideration of the jury, except indirectly, in ascertaining and 
determining the value of the property. 

We are not called upon, in this case, to say whether the 
value of the property should have been ascertained by the 
jury at the date of the verdict, or at the date of the claim 
bond, or between these dates. Nor is it necessary for us to 
inquire whether the evidence before the jury was suflicient 
to enable them to fix its value at cither of these dates. If, 
however, it was deemed essential by the court that the value 
of the cotton should be ascertained by the verdict at the date 
of the claim bond as well as at the time of trial, the verdict 
returned by the jury should not have been received, but the 
case should have been recommitted to them, that they might 
reiurn a verdict in proper form upon the issues submitted to 
them. This course was not taken, because the court probably 
regarded the second clause of the verdict, as intended by the 
jury, as a finding of the value of the cotton at the date of the 
¢laim bond. But we cannot so view it. It may possibly 











Neri v. Brurnestry. [Galveston Term, 





Opinion of the court. 








have been the purpose and intention of the jury; but if so, the 
language of the verdict does not express their intention. The 
court must take the plain language of the verdict, and not 
mere inference or supposition as to the meaning of the jury, 
as its guide in pronouncing its judgment upon the verdict. 

The judgment rendered by the court neither follows the 
verdict nor conforms strictly to the statute. The value of 
the cotton, as found by the jury at the date of the judgment, 
is $1,071.35; yet judgment is given for ten per cent. dam- 
ages, not on this amount, but on $1,180.05, which, as has 
been said, we are not warranted in saying was the value of 
the cotton at any period whatever. Nor is the judgment 
against the sureties in the claim bond, for the costs of suit, 
warranted by the statute. (Paschal’s Dig., art. 5314.) 

Tt was unnecessary, and certainly is not within the contem- 
plation of the statute regulating trials of the right of property, 
that the court should enter judgment and award execution 
such as is given plaintiff in the event of the failure of the 
claimant to surrender the property, as stipulated in the claim 
bond. If, however, the judgment as thus rendered con- 
formed to the statute, appellants would have no just cause of 
complaint. At most, it would be mere surplusage, and could 
in no way injuriously affect them. But such is not the case. 
A second judgment is rendered against the sureties on the 
claim bond for costs, as well as said excessive damages. It 
also condemns the claimants to pay interest upon interest, 
while the statute merely requires the obligors to pay interest 
on the value of the property from the date of the bond. 
(Paschal’s Dig., art. 5316.) 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 
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Tue Houston anp Texas CentraL Rarmway Company v. 
JOSEPH Forsytu. 


1. ORDER REFUSING MOTION FOR NEW TRIAL REVISED.—It must be 
regarded as a settled rule of practice in this court to revise the action 
of the District Court, overruling motions for new trial, asked because 
of newly-discovered testimony, where the same, considered in con- 
nection with the facts developed on the trial, is clearly material to 
the issue, and might produce a different result on another trial, when 
the testimony came tothe knowledge of the applicant after the trial, 
and without negligence on his part in not sooner discovering it, and 
whew such testimony is not of a character for which courts, by well- 
established practice, do not in general grant new trials. 

2. MOTION FOR NEW TRIAL ON ACCOUNT OF NEWLY - DISCOVERED 
EVIDENCE.—See motion held strictly to comply with the rules 
granting new trials on newly-discovered testimony. 

3. MATERIAL TESTIMONY.—Where plaintiff recovered damages for in- 
juries done him, based upon his own testimony, in part, as to the 
cause and manner of the injury suffered, testimony of his declara- 
tions, materially different from his testimony, and newly discovered, 
is material. 

PRACTICE IN MOTIONS FOR NEW TRIAL.—The court will not consider 
physical facts, not judicially known or developed in the testimony, 
as reasons for disbelieving an affidavit verifying testimony alleged as 
newly discovered, and urged to support a motion for a new trial. 

5. SAME— COUNTER-AFFIDAVITS.—A motion for new trial, based on 
newly-discovered testimony, may be met by affidavits satisfactorily 
impeaching the credibility of the witness relied on to testify to the 
alleged newly-discovered facts. 

6. CUMULATIVE TESTIMONY is additional testimony of the same kind 
tothe same point. It is not cumulative when it is of a different char- 
acter, and merely tends to prove a former proposition, in issue by 
the testimony, by proof of a new and distinct fact. 

SaME.—Where no admissions or declarations of a party plaintiff, suing 
for personal damages, have been admitted, new testimony, giving 
his declarations as to the manner in which the injury was inflicted, 
different from his testimony as given on the trial on that point, are 
not cumulative. 

. SAME.—While a new trial will not be granted upon evidence to im- 

peach or contradict a witness, yet objection does not lie to testimony 

to a new fact, the effect of which is to contradict or lessen the credit 
of opposing witnesses. 
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Apprat from Harris. Tried below before the Hon. James 
Masterson. 

This is an action for damages, brought by Forsyth against 
the appellant, for the recovery of $23,000, because of personal 
injury received by him when in appellant’s employment, in 
the capacity of a brakeman on one of its trains. Appellant 
is alleged to be duly chartered by the laws of Texas, and the 
cause of the injuries is ‘charged to be the want of a drawbar 
to the engine, and the want of bumpers to the cars that he 
endeavored to couple to said engine; these attachments being 
necessary to said car and engine to make a coupling with, 
and which the appellant had negligently failed to provide. 
And it was also alleged that the defective condition of the 
track also contributed to the injury of appgllee, which appel- 
lant had negligently failed to repair, all of which defects in 
machinery and tracks, it is alleged, were unknown to appellee, 
and that he was injured without fault on his part. 

Appellant filed general demurrer and denial. Verdict and 
judgment in behalf of appellee for $4,000. 

Touching the accident, the material testimony is as follows: 
The plaintiff Forsyth testified, in his own behalf, «that while 
he was in the act of attempting to couple a box-car to the 
tender, he was mashed between the tender and the box-car, 
by reason of there being no drawbar on the tender, and no 
bumpers on the box-car.” 

Witness McCormick, the engineer, testified: “TI was back- 
ing, as usual at the time, and had coupled two box-cars to the 
tender, when I saw the plaintiff get on the tender. I sup- 
posed he was looking for a pin or link ;—those things were 
usually kept on the tender. When [I first saw him he was 
on the side of the tender. My attention was first called 
to Forsyth when he called to me, ‘You have shut off my 
wind.” Next [heard him eall out, ‘You have shut off my 
wind.’ I looked and saw him standing on the drawhead, 
as I thought, at the end of the tender, and between it and the 
box-car that was coupled to the tender. When standing on 
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the bumper or drawhead, the rim of the tender flares out,— 
would be some three and a half or four feet above his feet.” 

In support of motion for new trial, the following affidavits 
were read: 

William R. Baker, the acting president of the defendant 
corporation, deposed : 

“Tt is a part of his official business to see to the defense 
and prosecution of suits by and against defendant. That he 
had made a diligent inquiry as to the facts in the defense of 
this suit, and ascertained that the plaintiff and P. McCormick 
were the only ones that saw the happening of the accident 
which produced the injury complained of, as the testimony 
on the trial shows; and up to tbe time of the trial of this 
cause, the defendant, nor affiant, nor any of defendant’s offi- 
cers, so far as affiant knows or has reason to believe, had 
ever heard, nor had they reason to believe, that the plaintiff, 
at any time after receiving the injuries complained of and 
before instituting this suit, had made any admissions in re- 
gard to the cause of his injuries, and the manner in which, 
and the cireumstances under which, the accident occurred 
inconsistent with his statements as made by him on the wit- 
ness stand in his own behalf. The witness for defendant, 
Joshua Spaulding, was introduced for the special and only 
purpose of proving the condition of the defendant’s road-bed 
and track at the place where and when the accident and in- 
jury complained of is alleged to have occurred, and to dis- 
prove or rebut the plaintiff’s allegations in regard to the 
defective condition of said road at that time and place, and 
he was selected for this purpose, because he was then, and 
had been for some time next prior thereto, road-master on 
and over that part of defendant’s road, and it was his busi- 
ness to examine the road frequently, and keep it in good 
repair, and for this reason he had better opportunities than 
any other for knowing its true condition, and this its officers 
and agents well knew. 

“That prior to the trial this affiant had inquired of said 
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Spaulding how the accident occurred, but was told by the 
witness, as he testified on the trial, that he did not see it 
occur, but did not then, nor had he before informed affiant, 
or any of defendant’s other officers, so far as affiant knows or 
believes, that the plaintiff had told him how it had occurred 
within three or four days after it happened. But at the trial 
of this cause said Spaulding was present, and heard MeCor- 
mick testify as to his knowledge or observation of the facts 
connected with said accident and injury; and after the trial 
of said cause had closed, the said Spalding, then, for the first 
time, informed affiant that he had listened to the testimony 
of said McCormick on the trial, and that MeCormick’s ver- 
sion of the occurrence, as stated by him on the witness stand, 
was just as the plaintiff himself told Spaulding it occurred 
within three days after it happened. 

« Affiant here refers to the sworn statement of said Spauld- 
ing, in corroboration of what he told affiant, and stating with 
greater certainty and precision what the plaintiff said to him 
upon that subject, that the court may see the same and judge 
of its materiality and importance to the issues tried. Defend- 
ant did not know, nor did affiant, or any of the defendant's 
officers or agents know, so far as this affiant knows or has rea- 
son to believe, that such proof could be made by any one, and 
most certainly they did not know and had no reason to be- 

_lieve that such proof could be made by the said Spaulding, 

who testified on the trial that he did not see the occurrence 

. complained of; but if defendant had known, or affiant had 

had any reason to believe, that such proof could have ,been 

made by said Spaulding, the same would have been brought 

out when he was on the witness stand on the trial of the cause. 

“Defendant has used due diligence, and all diligence in 

exhausting by inquiry every resource known or suspected 

from which information might be expected, calculated to 

place this cause before a jury upon the full facts of the oc- 
currence.” 

The above testimony of Spaulding is material, and could 
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come to the defendant’s knowledge only by the voluntary 
statement of Spaulding, and is of a nature and character, as 
the court will see from reading it, that could not reasonably 
be anticipated or suspected in preparing for the defense, or 
in the examination of said Spaulding when on the witness 
stand. Defendant says this testimony has been discovered 
since the trial of this cause, and is material to the defense, 
and neither the defendant nor its officers knew of any other 
person by whom the same facts could be proved. That said 
Spaulding resides in Robertson county, Texas, and said testi- 
mony ean be procured from him on another trial of this cause; 
and this motion for a new trial is not made for the purpose of 
delay, but that justice may be done. Affiant further says, 
“that this additional reason for a new trial has been delayed 
filing, in order that the sworn statement of said Spaulding 
might be procured, which has been procured only to-day.” 
Joshua Spaulding, who resides at Bremond, in the county 
of Robertson, in the State of Texas, being duly sworn under 
oath, deposed: “TI am now, and was at the time the plaintiff 
Forsyth says he received the injury complained of, the road- 
master on that division of the defendant’s railway on which 
the plaintiff alleges he received the injury. I was at the 
time in the town of Bremond, and was within fifty yards 
from the place where it was said to have occurred, but I did 
not see it occur. I saw the plaintiff Forsyth immediately 
after it was said to have oceurred, but I heard no com- 
plaints from him. I know that he did not stop over, but 
went on with his train, going northward, that same day. 
Three or four days after he claimed to have been hurt, I saw 
him in Corsicana. He was then stopping over, and seemed 
to be some ailing, and he attracted my attention, and I asked 
him what was the matter with him. He replied, he had been 
squeezed. I immediately asked him when?—how? He said 
at Bremond, the day that McCormick got off the track; that 
he was standing on the bumper on the end of the tender, 
reaching over and feeling down in the tender with his hands 
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for a link or pin, (I don’t remember which,) when the engine 
backed up and caught him between the tender and the box 
ear which was attached to it. I immediately said to him it 
was his own carelessness—he had no business there. To this 
he replied, he thought he would be all right in a day or two. 

“TJ had been asked before the trial of this case, by some 
person whose name I don’t know, who was hunting up the 
testimony for the defendant, what I knew about this case. I 
was also asked by W. R. Baker the same question, to which 
I always replied: I was not there (meaning the place) and 
did not see it. I did not know what Forsyth told me was 
material to the case, and I don’t remember ever having 
spoken to any person about what he said to me until after 
the trial of the case. After the trial, I met up with Mr. W. 
R. Baker, and we were talking over the case, when I said to 
Mr. Baker: I heard MeCormick’s statement on the stand, 
and it was just as Forsyth told me it occurred, when I saw 
him in Corsicana within three or four days after he said he 
was hurt. From what Forsyth told me at Corsicana as to 
how it occurred, I would have stated just about what MecCor- 
mick stated.” 


Motion for new trial was overruled, and defendant ap- 
pealed. 


George Goldthwaite, for appellant. 

I. The newly-discovered evidence disclosed in the affida- 
vits upon which the new trial is asked, is not merely cumu- 
lative: it is the statement, declaration, or admission of the 
party, and is new and original evidence. Had declarations 
and admissions of the plaintiff, as to how the injury was re- 
ceived, been in evidence, then, and in that case, the newly- 
discovered evidence, consisting of declarations and admis- 
sions, would be cumulative; not otherwise. (Waller v. Graves, 
20 Conn., 311; Gray v. Harrison, 1 Nev., 509; Aiken v. 
Bemis, 3 Wood. & Min., 356; Gardner v. Mitchell, 6 Pick., 
114; Parker v. Hardy, 24 Pick., 246; Hill. on New Trials, 
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sec. 17, p. 884; Oakley r. Sears, 1 Robert., (N. Y.,) 78; 63 
Me., 228.) 

If. When the newly-discovered evidence is the admissions 
or declarations of the party, and material, of a nature to 
control the case, counter-affidavits should be filed denying 
them. This is the practice. (Parker ». Hardy, 24 Pick., 
246; Williams v. Baldwin, 18 Johns., 489; Flemming +. 
Hollenback, 7 Barb., 276; Merk v. Gelzhaeuser, 50 Cal., 
p. 632; Hill. on New Trials, Ist ed., sees. 41, 396; Grah. & 
Watt. on New Trials, 1068; Aiken v. Bemis, 3 Wood. & 
Min., 356; Conradt v. Sixbee, 21 Wis., 388.) 

III. It is abundantly shown that appellant used all rea- 
sonable diligence in preparing the case for trial. (Cannon 
v. Kinney, 3 Harr., 73.) 


Likens & Stewart, for appellee. 

I. A new trial will not be granted on the grounds of newly- 
discovered testimony, that is merely cumulative of that given 
on the trial had. (Madden v. Shapard, 3 Tex., 49; Sweeny 
v. Jarvis, 6 Tex., 41; Latham vr. Selkirk, 11 Tex., 321; Pink- 
ard v. Pinkard, 14 Tex., 357; Harrell v. Hill, 15 Tex., 272; 
1 Grah. & Wat. on New Trials, 3d ed., p. 486.) 

IT. A new trial will not be granted on the grounds of newly- 
discovered testimony, when the object or effect of such testi- 
mony will be to contradict or impeach the credit of a wit- 
ness who testified on the trial. (Scranton v. Tilley, 16 Tex., 
193; 1 Grah. & Wat. on New Trials, 2d ed., p. 465; McIntire 
v. Young, 6 Blackf., 496; 2 Denio, 109; 11 Barb., (N. Y..) 
215.) 

Ill. A new trial will not be granted upon the ground of 
newly-discovered evidence, unless it be made to appear that 
it was not owing to a want of diligence that it was not sooner 
obtained. (Madden v. Shapard, 3 Tex., 49; Watts v. John- 
son, 4 Tex., 311; Land vr. Miller, 7 Tex., 463; Ables v. 
Donley, 8 Tex., 331; Harrell v. Hill, 15 Tex., 270.) 


12 














Rartway Co. v. Forsyru. [Galveston Term, 








Opinion of the court. 








Moore, Associate Justice.—The only proposition insisted 
upon by appellant for the reversal of this judgment, is that 
. the court erred in overruling the application for a new trial, 
sought for in the court below, on the ground of newly-dis- 
covered evidence. 

It must be admitted that greater deference should be given 
in an appellate tribunal to the action of the lower court on 
a motion of this kind, than on an application for a continu- 
ance; both of which, no doubt, are, in a degree, necessarily 
addressed to the discretion of the court in which they are 
made. But while this is the case, it is well settled, that the 
right to a new trial on this ground is not exclusively within 
the discretion of the court of the first instance; and it must 
now be regarded as a settled rule of practice in this court, to 
revise the action of the District Court overruling the motion, 
where the newly-discovered evidence, when considered in 
connection with the facts developed on the trial, is clearly 
material to the issue, and might probably produce a different 
result on another trial; and where the evidence came to 
the knowledge of the applicant after the trial, without a want 
of due diligence on his part in not sooner discovering it, and 
where the newly-discovered evidence is not of a character 
for which the courts, by well-established practice, do not in 
general grant new trials. (Madden v. Shapard, 3 Tex., 50; 
Edrington v.. Kiger, 4 Tex., 89; Sweeny v. Jarvis, 6 Tex., 
38; Welch v. Nasboe, 8 Tex., 189; Ables v. Donley, 8 Tex., 
331.) 

The application in this case, it appears to us, fully meets 
and satisfies the most stringent conditions which have been 
laid down in any of the former decisions of this court on 
the subject. The motion was not made upon the unsup- 
ported affidavit of appellant, or its acting president, whose 
official duty it was to see to the defense of the case; but the 
affidavit of the witness whose testimony was desired accom- 
panied the motion, and states, not only the facts to which he 
would testify, but also shows that diligence had been exer- 
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eised in the preparation of the case for trial, and that the 
newly-discovered evidence did not .come to the knowledge 
of appellant until after the trial in the District Court, and 
that it could not have done so unless inquiry had been made 
to the extent of asking every one with whom the plaintiff 
might have conversed, whether he had stated how and under 
what circumstances he had sustained the injuries upon which 
the action is founded. Evidently, such a requirement would 
not call Sor the exercise of diligeuce in preparing a ease for 
trial, but would demand, practically speaking, an impossibil- 
ity, unless there were circumstances known tending to show 
the necessity of such inquiry, and pointing to the particular 
persons from whom such information should be sought. 

It cannot be doubted that the alleged newly-discovered 
evidence is material to the issue upon which the case turned; 
and if no other testimony should be adduced upon another 
trial than that stated by counsel in their brief, it may, and 
probably will, have an important bearing upon the decision 
of the case on another trial. 

It is argued, by appellee’s counsel, that the court did not 
err in overruling the motion, because the alleged newly-dis- 
covered evidence could not, if it had been before the jury, 
have changed or affected the result; for, as he insists, “the 
physical facts” bearing upon the question decided demon- 
strated that appellee was injured in the manner and under 
the circumstances stated by him, and not as desired to be 
shown by this testimony. A motion for a new trial may, no 
doubt, be met by affidavits clearly and satisfactorily impeach- 
ing the credibility of the witness relied on to testify to the 
alleged newly-discovered evidence. (Conradt v. Sixbee, 21 
Wis., 388; Williams rv. Baldwin, 18 Johns., 489; Fleming 
v. Hollenback, 7 Barb., 276; Merk v. Gelzhaeuser, 50 Cal., 
632; Aiken v. Bemis, 3 Wood. & Min., 353.) And it cannot 
be questioned, if it was shown by admitted or unquestionably 
established “physical facts,” that the desired testimony could 
not be true, the motion should have been overruled. But no 
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such admitted or clearly-established physical facts have been 
pointed out by counsel in their brief, or found by us in the 
record. The proposition of appellee’s counsel is not sup- 
ported or warranted by admitted or established physical facts, 
or any other character of facts, and is only inferable by them 
from the nature of appellee’s injuries, and their conclusions 
or deductions as to appellee’s position when the injuries were 
inflicted, drawn from their knowledge or impressions as to 
the relative proportion of ditferent parts of the tender, by the 
backing of which appellee was injured. But evidently this 
is not a matter of which the court can take judicial cogni- 
zance; and, if believed to be of any weight in determining 
the point to be decided, it should have been proved as any 
other fact. 

Nor can it be maintained that the newly-discovered evi- 
dence is cumulative, and therefore not such as to warrant 
the granting of a new trial. Cumulative evidence, as has 
been often said, is additional evidence of the same kind to 
the same point. Although evidence tends to prove the same 
proposition as that previously introduced, yet it is not cumu- 
lative when it is of a different character, and merely tends 
to prove the former proposition by proof of a new and dis- 
tinct fact. “The meaning of the rule,” says Judge Woodbury, 
in Aiken v. Bemis, 3 Wood. & Min., 358, “cannot be to 
‘exclude, as cumulative, newly-discovered evidence of snbor- 
dinate points or facts bearing on the general question ; for, 
in such a view, no new trial for new evidence could ever be 
obtained, all new evidence relating, as it must if it be per- 
tinent, to the general ground or general fact put in issue be- 
fore. But it must mean that new evidence to a subordinate 
point or fact, is not competent where the subordinate point 
or particular fact was before gone into; because it is then 
cumulative or additional as to that fact.” 

Here the newly-discovered evidence was declarations or 
admissions of appellee. No evidence of this kind had been 
given on the trial. As there was not, it cannot be said that 
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it was cumulative, but must be held to be original evidence 
to establish a new fact, the admission of appellee, which fact 
tends to establish the defense relied upon by appellant. 
(Gardner v. Mitchell, 6 Pick., 114; Chattield v. Lathrop, Id... 
417; Parker v. Hardy, 24 Pick., 246; Waller v. Graves, 20 
Conn., 311; Gray v. Harrison, 1 Nev., 509; Warren v. Hope. 
6 Me., 479; Thompson rv. Gray, 63 Me., 228.) 

It is not to be gainsaid, that it has been often held, that a 
new trial will not be granted on account of newly-discovered 
evidence, where the object of such testimony is merely to 
contradict or impeach the credit of a witness who testified 
upon the trial. But it is equally well settled, that this objec- 
tion is inapplicable, where the testimony goes to prove facts 
material to the issue in the case, though it may also tend to 
contradict or lessen the credit of opposing witnesses. This. 
undoubtedly, is, to some extent, the effect of all testimony 
tending to support the case of the one side, and therefore to - 
disprove that of the other. (Oakley v. Sears, Robert., 1 (N. 
Y.,) 78; Hill. on New Trials, see. 19, p. 385.) 

' For the error of the court in overruling appellant’s motion 
for a new trial, the judgment is reversed and the cause re- 
manded. 

REVERSED AND REMANDED. 


Hovston anp Texas CentTRAL Ratnway Co. v. C. J. Dunnam. 


NEGLIGENCE.—The duty to use ordinary care in supplying a proper 
road-bed and track of a railroad, and in keeping that road-bed and 
track in repair, is incumbent on a railroad corporation. It cannot 
escape the consequences of the negligence of the agents whom it 
has charged with a duty of that nature; and this whether the injury 
complained of as resulting from a defective road-bed is inflicted on 
a fellow-servant of the corporation or another, 


Error from Harris. Tried below before the Hon. James 
Masterson. 





Rattway Co. v. Dunnam. [Galveston Term, 


‘ 





Argument for the plaintiff in error. 





The defendant in error was brakeman on one of the pas- 
senger trains of the plaintiff in error, and while in the dis- 
charge of his duty was injured, by being thrown from the 
track with the sleeper. The evidence showed that his right 
hip joint was dislocated, his pelois bone on the same side 
broken, and other and serious injuries inflicted, quite unintel- 
ligible to the ordinary legal reader, from the formidable terms 
employed by the physician in describing them. THe was in- 
jured for life; can never be entirely cured. 

He sued for damages on account of his injuries thereby 
sustained, and in his original petition alleged they were caused 
by the negligence of defendant’s servants, as well as by the 
defective condition of its track. 

Plaintiff in error excepted specially to so much of said peti- 
tion as complained of the negligence of the defendant in 
error’s fellow-servants, because it was not averred that they 
were unskillful, incompetent, or unfit for the service in which 
they were employed. The exception was sustained, and se 
much of the petition as set up the negligence of co-employés 
was stricken out. 

Plaintiff below then amended his petition, by averring that 
his injuries were caused by the defective condition of the track, 
as set forth in his original petition ; and that defendant below 
knowingly permitted it to be and remain in such defective 
condition for a long time prior to the injuries. 

In his original petition, it was alleged that the defendant 
below, knowing the track to be in an unsafe condition, per- 
mitted it to remain filled with rotten ties. 

Defense, general denial. 

Verdict and judgment for plaintiff below for $7,000; mo- 
tion for new trial; motion overruled, and notice of appeal. 
The facts of the case are stated, as far as necessary to its under- 
standing, in the opinion. 


Baker § Botts, for plaintiff in error. 
I. As between master and servant, for injuries sustained by 
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the latter through the negligence of a fellow-servant engaged 
in the same business, the master is not liable, unless there be 

negligence in the appointment of such negligent servant, or 

in retaining him after notice of his incompetency. (Whart. 

on Neg., sec. 224; Warner v. Erie R. R. Co., 39 N. Y., 468; 

Wright v. N. Y. Central, 25 N. Y., 562; Laning wv. N. Y. 

Central, 49 N. Y., 528; and cases cited in Whart. on Neg., 

sec, 224, note 1; Cooley on Liability of Master to Servant, 

April No. (1876) of Southern Law Review, 119-121; Sher. & 

Red. on Neg., sees. 87, 89; 40 Mo., 167; 47 Id., 567.) 

If. The plaintiff below, as brakeman on a train, and the 
road-master and section men whose duty it was to keep the 
track in repair for the safe running of the train, were fellow- 
servants. (Robinson v. Houston and Texas Central R. R. 
Co., 46 Tex., 549. And in addition to the authorities there 
cited, we refer to the following: Wright v. N. Y. Central, 
°25 N. Y., 565; Boldt v. N. Y. Central, 18 N. Y., 482; Russell 
v. Hudson River R. R. Co., 17 N. Y., 134; Gilman v. East- 
ern R. R. Co., 10 Allen, 233; Wonder v. Baltimore and 
Ohio Rh. R., 32 Md., 411; Sher. & Red. on Neg., sec. 100.) 

The charge refused was to the effect that defendant is not 
liable, if the jury believe from the evidence that it used ordi- 
nary care in selecting proper servants to do the particular 
work complained of. The jury was not told by the court if 
they so believed to find forythe defendant; nor did the court 
tell the jury that the diligence required of the defendant con- 
sisted in the selection of competent men, and in such number 
as the demands of the work required. 

Ill. As the proof showed that defendant kept its road in 
repair by means of section men and a road-master charged 
with that duty, proof that, in the opinion of witnesses, the 
accident complained of was caused by rotten ties in the track 
was not sufficient to entitle plaintiff to recover, if true. It 
devolved on him to go further, and prove that defendant had 
been negligent in selecting competent men, or a sufficient 
number of them for the work; or that the railroad company, 
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or its proper officer charged with the duty of seeing that the 
track was kept in good repair, had notice of its defective con- 
dition, and with such notice failed to repair it, as alleged in 
the petition. 


Likens & Stewart, for defendant in error. 

I. The charge refused by the court is not applicable to the 
issues formed by the pleading. (Love v. Wyatt, 19 Tex., 
312; Sayles’ Prac., sec. 600.) 

II. The law stated in the rejected charge was fully and 
clearly given to the jury by the court in the first part of its 
second general charge. (Keeble v. Black, 4 Tex., 69.) 

III. The rejected charge does not contain a correct state- 
ment of the law. 

- The charge refused by the court, which is here assigned as 
error, substantially, is to the effect, that if the railway com- 
pany exercised ordinary diligence in the selection of compet* 
ent employés, and sufficient in number to keep its road in 
good repair, and furnished material therefor sufficient in 
quantity and quality, and that plaintiff was injured by defect- 
ive track, he could not recover, unless it appeared from the 
evidence that the defect in the track was known to those 
whose duty it was to examine the road and report it, or might 
have been known by the use of ordinary care, and that they 
failed to repair it after obtaining such knowledge; that the 
proof of rotten ties being the cause of accident, alone was 
not sufficient; that he must prove negligence on the part of 
the company, in not employing a sufficient number of track 
hands to keep the road in order, or that the company, or its 
proper officers charged with the duty of sceing that the track 
was in good order, had notice of such rotten ties, and had 
neglected to remedy the evil. (1 Red. on Law of Railways, 
4th ed., sec. 2, p. 518; Whart. on Neg., 206-224; Snow v. 
Housatonic R. R., 8 Allen, (Mass.,) 441; Ford v. Fitchburg 
R. R., 110 Mass., 260; Nashville R. R. % Elhot, 1 Cold., 
(Tenn.,) 611; Gilman v. Eastern R. R., 10 Allen, ( Mass.,) 
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233, and 13 Allen, (Mass.,) 433; Greenleaf v. Ill. Central R. 
R., 29 Iowa, 36-49; Greenleaf rv. D. & 8. R. R., 33 Iowa, 52; 
Flike v. Boston and Albany R. R., 53 N. Y., 549; Faulkner 
v. Erie R. R., 49 Barb., (N. Y.,) 327.) 

IV. The law upon the subject treated of in the rejected 
charge was correctly stated by the court in its general charge 
to the jury. (Keeble v. Black, 4 Tex., 69; Texas and Pacific 
R. R. v. Murphy, 46 Tex., 356; Snow v. Housatonic R. R., 8 
Allen, 441; Ford v. Fitchburg R. R., 110 Mass., 260 ;. Nash- 
ville R. R. v. Elliot, 1 Cold., (Tenn.,) 611, and authorities 
before cited under our first proposition to this assignment.) 


GouLp, Associate JusticE.—This was a suit by a brake- 
man to recover damages for injuries received by the sleeping- 
ear being thrown from the track, the alleged cause of the 
accident being the negligence of the railroad company in 
Knowingly permitting its road-bed to remain out of repair 
aud filled with rotten ties. In the original. petition, there 
were also allegations of the negligence of the fellow-servants 
of plaintiff, but this part of the petition was excepted to, and 
the exception sustained. The cause was tried on an amended 
petition, charging that the accident was caused by the defect- 
ive condition of the track and road-bed. There was evidence 
by several witnesses as to rotten ties, broken in pieces, found, 
after the accident, where the ear first left the track, and 
which in their opinion caused the accident. They testify 
that two or three ties were completely rotten, and that it 
was plain to be seen by any one. On the other hand, the 
conductor and engineer say they had seen nothing wrong in 
the condition of that part of the road, and they do not know 
what caused the accident. The road-master testified that it 
was his duty “to see that the track was kept in good repair, 
and: to furnish supplies for that purpose”; that this section 
was six miles long; on it were eight section hands, including 
the section boss, who, as a general thing, passed over this 
section once or twice a day, to examine the road and see that 
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it was in good condition; that at the place where the acci- 
dent occurred, a few new ties had been put in the day before; 
when too much decayed, ties are taken out and new ones put 
in; this was then being done along the whole line of the 
road ; considered that section safe and good; could not tell 
the cause of the accident; saw, after the accident, six or 
eight broken ties, as he supposed, by the trucks, but none 
that could be called rotten; as long as there are enough 
sound ties under a rail to hold it in its place, one or two rot- 
ten ones would not jeopardize the safety of a train; thinks 
the broken ties were sound enough to hold the rail in line 
in ordinary use. 

The purport of the charge was, that if the accident was, 
without plaintiff’s fault, caused by rotten ties, which could 
have been discovered by defendant by ordinary care, but 
were permitted to remain after the defendant knew, or ought 
to have known, thereof, to find for plaintiff; but if the rotten 
ties could not have been discovered by ordinary care, to find 
for defendant. 

There were a verdict and judgment for plaintiff; and the 
errors urged in appellant’s brief consist in the refusal of 
charges asked. 

The first instruction refused was as follows: “The railroad 
company is not liable to one fellow-servant for the negligence 
or carelessness of another fellow-servant engaged in a com- 
mon work, by which injuries happen, when the company has 
used ordinary care in the selection of proper servants to do 
the particular work for which they were employed.” 

In the earlier part of the charge, the court had given this 
instruction in substance, but not in such a connection as to 
apply to the issue on which the cause was tried, viz., whether 
the accident resulted from a defective road-bed, which was so 
defective through the negligence of the railroad company. 
On behalf of the company, it is claimed, that if they furnished 
a road-bed originally without fault, and sufficient for all its pur- 
poses, and thereafter used ordinary care in selecting proper 
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servants to keep it in repair, a defect in the road-bed growing 
out of the negligence of such servants is not chargeable to 
the company, but that injuries received by an employé under 
such circumstances are injuries caused by the negligence of a 
fellow-servant. 

Of the authorities cited by plaintiff in error, Warner v. Erie 
R.R., 39 N. Y., 468, and Hard (administrator) v. Vermont and 
Canada Rk. R., 32 Vt., 473, seem mainly relied on to support 
this proposition. The former was a case where a baggage- 
master was injured by the fall of a bridge originally properly 
constructed, but which had been defective from decay,—a 
decay, however, not outward or visible. The proof was that 
competent employés examined the bridge by the usual tests 
regularly; that it was so examined the day before it fell, 
and that there was no visible decay. The court say that there 
was “an absolute want of any actual notice to defendant, or 
any of its employés, of any defect, real or suspected, in the 
bridge.” There being no want of ordinary care, either in the 
company or its servants, it is evident that the case did not re- 
quire the distinction taken between a failure to furnish a good 
bridge originally, and a failure to keep it so. The more re- 
cent cases from that State announce a doctrine not consistent 
with this distinction. (Laning v. N. Y. Central R. R., 49 N. 
Y., 521; Flike v. Boston and Albany R. R., 53 N. Y., 549.) 
The former was a case of injury toan employé from the fall 
of a scaffold constructed by the direction of a co-employé, 
who, after he was employed, acquired habits of drinking, and 
it was claimed that as the company had employed competent 
general agents, charged with the duty of selecting proper 
employés, its duty was performed, and the negligence of 
any of these agents or employés was the negligence of a 
fellow-servant. Speaking of the master’s duty to have placed 
for the “servant’s use proper and adequate physical means, 
and for his helpmates fit and competent fellow-servants,” 
the court says: “That some general agent, clothed with the 
power and charged with the duty to make performance for 
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the master, has not done his duty at all, or has not done it 
well, neither shows a performance by the master, nor excnses 
the master’s non-performance. It is for the master to do by 
himself, or by some other. When it is done, then, and not 
until then, Lis duty is met or his contract kept. The servant 
then takes the risk of the “ negligence, recklessness, or miscon- 
duct of his fellow in the use of the material and implements 
furnished, and of the failure from latent defects not revealed 
by practical tests, and from deterioration by the usual wear and 
tear. It is not enough, to satisfy the affirmative duty of the 
contract, that he selects one or more general agents of approved 
skill and fitness.” The court held, «That a master is liable 
to his servant for an injury caused by the incompetence or 
want of skill of a fellow-servant, whether it existed when the 
fellow-servant was hired, or has come upon him after the 
hiring; the fellow-servant having been in the first instance 
hired, or afterwards continued in service, with notice or 
knowledge, or means of knowledge, of this lack.” 

The case in 32 Vermont, places the distinction on the 
ground that the business of procuring machinery necessary 
to equip a road, is a business different in its character from 
that of operating a road after it is equipped; but that all en- 
gaged in operating the road were fellow-servants, and “the 
ordinary consequences of the neglect of either upon the other 
must have been fully understood when they entered into 
the service of defendant.” But the agent to procure the 
original equipment, and the agent to keep the road properly 
equipped, are each working for the same common end with 
the brakeman who assists in operating the road; and if the 
latter cannot reasonably be held to have contemplated, in 
entering the service of the company, the possible negligence 
of the original agent, it is difficult to see much difference in 
the case of the agent to keep in repair. 

Without deeming it necessary to comment further on the 
authorities cited by appellant, we think that the current of 
American authority is that the duty to use ordinary care in 
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supplying a proper road-bed and track, and in keeping that 
road-bed and track in repair, is in each case the personal duty 
of the master or corporation, and that the corporation cannot 
escape the consequences of the negligence of the agents whom 
it has charged with a duty of that nature. 

The Supreme Court of Massachusetts, whose decision in 
Farwell v. Railroad Co., 4 Metcalf, is the leading authority 
in America in support of the non-liability of the railroad for 
the negligence of a fellow-servant, recognizes this as a legit- 
imate exception to that rule, and such, we repeat, seems to 
be the current of authority in America, and we think the 
proper rule. (Ford v, Fitchburg R. R., 110 Mass., 260; Snow 
v. ILousatonie R. R., 8 Allen, 441; Gilman rv. Erie R. R., 10 
Allen, 233; Id., 13 Allen, 433; Nashville R. R. v. Elliot, 1 
Cold., (Tenn,,) 611; Frazier v. Penn. R. R., 38 Penn., 104; 
Walker v. Bolling, 22 Ala., 294; Noyes v. Smith, 28 Vt., 59. 
See, also, other authorities cited by counsel for defendant in 
error in brief.) 

The charge asked as to non-liability for the negligence of 
a fellow-servant was not applicable to the case. 

The other charges asked and refused were as follows: 
«The rotten ties, if you believe that rotten ties were the 
cause of the car being thrown from the track, is not sufficient 
to make defendant liable. To entitle the plaintiff to recover, 
he must prove more. In addition to the fact of rotten ties, he 
myst prove that there was negligence on the part of the com- 
pany in not employing a sufficient number of track hands to 
keep the road in order, or that the company, or its proper 
officer charged with the duty of seeing that the track was in 
good order, had notice of the defective condition of the road- 
bed and the track, and, having such notice, neglected to rem- 
edy the evil.” And, again, on the same subject: “If you 
believe, from the testimony, that the railroad company exer- 
eised such ordinary care and diligence as I have defined, in 
the selection of competent employes, and sufficient in num- 
ber to keep the road in good repair, and furnished material 
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therefor sufficient in quality and quantity for that purpose, 
and that plaintiff was injured by a defect in defendant’s track, 
you will find for the defendant, unless you believe, from the 
evidence, that the defect which caused the disaster was known 
to those whose duty it was to examine the road and repair it, 
or might have been known by the use of ordinary care, and 
they failed to repair it after such knowledge.” 

A careful comparison of these charges asked and the charge 
given, will develop the fact that they are in substance the 
same. We think that they embodied what is the true rule: 
that the company was liable, if its employés charged with 
the duty of keeping the track in repair were guilty of negli- 
gence in the performance of that duty. 

It has not been urged in argument that the judgment should 
be reversed on the ground that the verdict was against the 
evidence, or unsupported by the evidence. There was cer- 
tainly evidence under which the jury might have concluded 
that there were rotten tics, which the road-master and sec- 
tion hands should have discovered and replaced, but which 
they negligently permitted to remain; and that the disaster 
was caused by these rotten ties, without any fault on the part 
of plaintiff. 

The judgment is affirmed. 

AFFIRMED. 





INTERNATIONAL AND GREAT NORTHERN RaILRoAD CoMPANY 
v. Tuomas Doyte. 


1. MASTER AND SERVANT.—It is the duty of the master to furnish 
and maintain implements and machinery reasonably suitable to 
perform the work which the servant is required to do in the dis- 
charge of his duty under his employment. ‘The degree of care and 
diligence with which this should be done, should be proportioned 
to the amount of hazard which may reasonably be anticipated as 

consequent upon its neglect, considering the work to be performed. 

2. SAME.—When the servant accepts service upon being furnished with 
machinery capable of doing the work required of him, which is 
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ostensibly defective in some particular, by which it is obviously 
more dangerous than if it were complete and fully suitable, the ser- 
vant has assumed the increased risk which may reasonably be antici- 
pated from the defect, and no more ; and if the defect rendered its 
use more hazardous than could reasonably have been discoverable 
by the use of ordinary care, then the master may be in default in 
the discharge of his duty, and may be liable for the injury produced 
by said defect in a manner not anticipated. 

3. A SECTION HAND of a railway company, while operating a hand-car, 
worked at the handle to a crank, which was an octagonal-shaped 
piece of metal, and was not furnished with a shield of wood, as is 
usual, within which the handle could revolve, to save his hand he 
used a glove, which was caught by the handle while working the 
ear, and his thumb was torn off in consequence. In an action 
against the road: Held, That plaintiff, to recover, should allege and 
prove that the use of the glove was reasonable and proper to save 
his hand while grasping the handle, and that the danger in other 
respects, from the structure of the handle, (of which he was ignor- 
ant,) was not apparent with ordinary care and attention, and that 
thereby he was injured. 


Apprat from Harris. Tried below before the Hon. James 
Masterson. 

Doyle sued to recover damages for an injury to his hand, re- 
ceived in operating a hand-car, while in appellant’s employ as 
asection hand on the road. It was alleged that the injury com- 
plained of resulted from the negligence of defendant in fail- 
ing to provide a safe and proper hand-car for the use of the 
laborers on the section. The petition alleged that the handle 
to the crank on the hand-ear which he was furnished to use, 
was a piece of iron or steel, “eight square,” three-quarters of 
an inch in diameter, sixteen inches long, without any wooden 
movable case around it to grasp with the hands in turning 
the crank; that in turning the crank this handle turned in 
the hands, and a pair of “ gloves had been provided” for the 
use of the person who should work that side of the car, to keep 
the hands from being chafed; that said handle was put in the 
crank as a substitute for the one (such as was on the other 

’ side) with a wooden case, in which the iron rod turned when 
the handie was grasped and the crank turned. 
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The petition alleged that petitioner, “in the performance | 
of his duty, under the direction of said foreman or boss, in 
utter ignorance of the danger he was incurring, put the said 
mittens on his hands, and whilst so propelling the said hand- 
ear, &c., the mitten on his right hand became entangled with 
and fastened to said handle, &e., and his thumb was torn off, 
without any fault of petitioner.” Again: “ Petitioner was 
ignorant that the said hand-car was dangerous, by reason of 
said handle being so fixed and arranged, until after the hap- 
pening of the event aforesaid, and was in no way blamable 
for the result of the action of said handle.” Again, in an 
amended petition, the plaintiff alleged that “he was wholly 
ignorant of any danger incurred by using the hand-car”; 
that he “used it under the direction of the section boss”; 
that he “used it in a careful, prudent manner,” and “in no 
manner contributed to his injuries by any carelessness or 
negligence on his part.” 

The defendant filed (1) general exceptions; (2) special ex- 
ceptions, that the petition did not aver that the plaintiff did 
not know, or by the use of ordinary care could have known, 
the defects complained of; (3) a general denial; and (4) a 
special plea, that the hand-car was the implement given to 
plaintiff and others to work with, and if it was out of repair 
or unsafe, the same was known to him, or by ordinary case 
could have been known. 

The court charged, in effeet— 

1. That the company must have proper implements, but 
was not liable for all omissions of its servants, by which a co- 
servant is injured. 

2. That if plaintiff knew, or could reasonably have known, 
of the defect equally with the company, and continued in its 
employment, he could not recover. 

3. That plaintiff would be presumed to know of the defect, 
if by ordinary attention he could see it. 

4, If defendant’s agent in charge knew of the defect, and 
plaintiff did not, or could not, discover it by the use of ordi- 





Ns 




































1878.] RaRoad Co. v. Dove. 193 





Statement of the case. 





nary attention, and was not himself guilty of negligence, he 
should recover. 

A verdict was returned for plaintiff for $2,250, on which 
judgment was rendered, and defendant appealed. 

The plaintiff below showed, by his own testimony, that he 
was employed, and began work in the capacity alleged, on 
the 9th of March, 1874; that the hand-car is used by the sec- 
tion men to ride on and carry their working tools from place 
to place, and he rode on it on the 9th and 10th, and on one 
of these days worked at the handle at which he was injured 
on the 11th. One of the handles was an iron spindle, that 
revolved within a wooden shield, that remained stationary 
within the hands ofthe operator. The other, and that at 
which he was injured, had been lost, and in place of it was 
an eight-square rod of iron or steel, about three-fourths of an | 
inch in diameter, and about sixteen or eighteen inches long, | 
which revolved within the hand when operating the car. 
This was made fast in. the crank, and the injury was not | 
caused from the handle breaking or giving way in any par- 
ticular. He admits that this handle was open to view, in no 
way concealed or covered, and that he knew its character 
and condition as well before as after the injury. He founda 
pair of leather gloves, or mittens, on the ear, which the men 
used when operating at the crank at which he was injured; 
but he had not used them previous to the time he was injured, 
and did not know how they came there, but had never known 
a railroad company to furnish gloves to its laborers. He fur- 
ther stated that the crank-and-handle cars are now going out 
of use, and that at the time of the accident there were on the 
car, besides himself, the foreman and three others of his co- 
laborers. 

The next and only witness for the plaintiff as to the injury, 
testified that he had been in same employment since Febru- 
ary 9, 1874, and was on the car at the time of the occur- 
rence. He described the make of the car and the handles, 


substantially the same as the plaintiff, showed that it had two 
13 








Rarroap Co. v. Doyie. [Galveston Term, 


Statement of the case. 


cranks and handles, and was operated by one man turning 
at each at the same time. When he began work on that see- 
tion, he found the handles the same as when plaintiff was in- 
jured, and he also found the glove on the car, but did not 
know who furnished it. Ie supposed the glove was used 
by the men to keep their hands from chafing, and had fre- 
quently worked at the handle at which plaintiff was injured. 
Says he never knew any one hurt at the handle at which the 
plaintiff was injured, except him; but a man named McDon- 
ald had been hurt at the other handle, by getting his sleeve 
‘aught in it. He further stated that he heard the foreman 
of the section report the hand-car to the road-master, and 
threaten to throw it in the ditch, because the men were afraid 
to work it, and gave as a reason, that a man had been hurt 
by having his sleeve caught when he was operating the han- 
dle opposite to that at which the plaintiff was injured. 

For the defense, the section foreman testified, that he had 
been in same employ on same section since Ist of February, 
1874. <A section is usually six or seven miles long. Each 
section has a hand-car for the use of the men employed on 
it, which is furnished, as are the working tools, by the rail- 
road company, and is operated by the hands using it as their 
business may require. The car and working tools of each 
section are under the care of the section foreman. At the 
time of this accident he had four men on the ear with him, 
this plaintiff being one, and the witness was operating one 
handle, and the plaintiff the other. The handle at which 
plaintiff was hurt was on the crank when witness came to 
work on that section, and had never come out or given way, 
nor did it give way when the plaintiff was injured. He also 
found the gloves on the ear when he was first employed; don’t 
know how they came there; sometimes they were used, and 
sometimes not; but knows that appellant does not furnish 
gloves for. its hands to work in. He says that in operating 
the car, the section men take it by turns, and he has worked 
at both handles. Says he reported the car to the road-master 
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as a slow-running car—so much so, that it delayed him in the 
prosecution of his work; but states expressly that he never 
reported it as dangerous. The handle was in full view, where 
any one using it could see it, and the plaintiff was in the regu- 
lar discharge of his duty when injured. These are the mate- 
rial facts in proof on the trial. 


Baker & Botts, for appellant, contended, that if appellee saw 
and knew the character of the handle by which he was in- 
jured, and with this knowledge continued to use it, he there- 
by assumed the risk, and cannot recover; citing Whart. on 
Neg., sees. 214, 217; Greenleaf v. Ill. Central R. R., 29 Towa, 
14; Vicksburg and Meridian R. R. v. Wilkins, 47 Miss., 404 ; 
Devitt v. Pacitic R. R., 50 Mo., 302; Fifield +. R. R. Co., 42 
N. I., 240; Laning v. N. Y. Central R. R., 49 N. Y., 534; 
Wright v. R. R. Co., 25 Id., 562; Moss v. Johnson, 22 IL, 
642; 63 N. Y., 449. 


W. P. & E. P. Hamblen and Crank & Webb, for appellee.— 
We hold that the petition sets out a cause of action, and was 
rightly sustained by the court below. It alleges “ that peti- 
tioner had been but two days in defendant’s employ, and 
was wholly ignorant of any danger incurred by using said 
hand-car; that he used the same under the direction of said 
section boss, as was his duty; that he used the same in a 
varetul and prudent manner, and in no manner contributed 
to his injuries by negligence.” 

And we are sustained by the following authorities: 

“Tf a person of ordinary prudence would not have believed 
that the servant could, in the regular discharge of his duties, 
be injured by the defect, the servant may disregard it, with- 
out losing the right to complain, if while pursuing his ordi- 
nary course he suffers from such defect.” (Shear. & Red. on 
Neg., sec. 95, cites Snow v. Housatonic R. R., 8 Allen, 441; 
Perry v. Marsh, 25 Ala., (N.8.,) 659.) 

“ Nor even where the plaintiff sees that the defendant has 
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‘been negligent, is he bound to anticipate all the perils to 
which he may possibly be exposed by such negligence, or 
even to refrain absolutely from pursuing his usual course, on , 
account of risks to which he is probably exposed by the de- 
fendant’s fault. Some risks are taken by the most prudent 
men; and the plaintiff is not debarred from recovery for his 
injury, if he has adopted the course which most prudent men 
would take under similar circumstances.” (Shear. & Red. on 
Neg., sec. 31.) 

We consider it a well-settled principle of law, that the 
employer is bound to furnish his servant with suitable instru- 
ments and means with which to carry on his work. (Coombs 
v. New Bedford Cord Co., 102 Mass., 572; The Chicago and 
Northwestern R. R. v. Swett, 45 IIL, 197; Same v. Jackson, 
55 IIl., 492.) 

All the witnesses in this case who knew anything of the 
machinery, testified that it was not suitable; that the hand- 
car was dangerous. 

Is the appellee chargeable with that knowledge of the dan- 
ger of the hand-car as to defeat this action? We think not. 
He testifies positively that he was ignorant of any danger in 
the use of it; that he had never used one of those kind of 
ears before, and that he had only been on this section two 
days. Their own witness testified that it was not dangerous 
if used with care; that he used it, and men of his class had 
used it, since he was on the section (some three months). 

“Where the negligence of the plaintiff is relied upon to 
defeat his recovery, he must have been guilty of at least or- 
dinary negligence. Tis failure to take unusual care is no 
defense to the action.” (Shear. & Red. on Neg., sec. 29; 
Ernst v. Hudson River R. R., 35 N. Y., 9-26.) 

“The plaintiff is not required to exercise more care than is 
usual under similar circumstances among careful persons of 
the class to which he belongs.” (Mackay v. N. Y. Central 
R. R., 35 N. Y., 75, 80.) 

In Huddleston v. Lowell Machine Shop, 106 Mass., 282, 
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it was held, “ that it was a question for the jury whether the 
employé was acquainted, or should have made himself’ ac- 
quainted, with the risk,” where the servant had sued his 
master for personal injuries received by him in breaking and 
falling through a floor in his master’s shop over which it was 
his duty to pass, although it was proved that the servant knew 
that the floor was decayed and. had holes in it. 

And the same rule was held in the case of The Chicago 
and Northwestern R. R. v. Jackson, 55 Tll., 492. (Railroad 
Co. v. Gladman, 15 Wall., 401; Johnson v. Hudson River 
R. R., 20 N. Y., 65; Wilds v. Same, 24 N. Y., 430.) 

The appellant has wholly failed to prove any contributory 
negligence on the part of appellee. 

But the learned counsel very ingeniously construe the term 
“ defect,” as used by the court below, in the second, third, 
and fourth instructions, to mean the substitution of the iron 
or steel handle for the one with a wooden shield, originally 
belonging to the car. 

We do not think the court below so intended the instruc- 
tion, nor was it so construed by the jury. 

We think the learned judge used it in its legal sense, as 
defined by Bouvier, “the want of something required by 
law”; as applied to this case, the want of a safe and suitable 
material for the performance of his duties; and are confirm- 
ed in our opinion by the court, in refusing to set aside the 
verdict of the jury under said charge. 

The appellee did know that the crank had an iron handle, 
where it should have had a wooden shield revolving around 
an iron spindle; but did not know the same to be dangerous. 

Where, however, there is any doubt whether the employvé 
was acquainted with the risk, the question of his negligence 
in this respect is for the jury. (Whart. on Neg., see. 217: 
Huddleston v. Lowell Machine Shop, 106 Mass., 282.) 

The defendant is not necessarily excused merely because 
the plaintiff knew that some danger existed through the 
defendant’s neglect, and voluntarily incurred such danger. 
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The amount of danger, and the circumstances which led the 
plaintiff to incur it, are for the consideration of the jury. 
(Reeves v. Delaware R. R., 80 Penn., 454.) 

This car was placed upon the road by some one superior to 
appellee in authority, and he was acting under such authority. 
The jury might reasonably infer that those placing it on the 
_ road knew its condition. (The Chicago and Northwestern 

R. R. v. Jackson, 55 TIL, 492.) 

The learned counsel for the plaintiff in error do not com- 
‘plain of the charge of the court; they say it was fairly given 
upon the facts. They rely upon no errors of the court’s rul- 
ing, but complain solely of the verdict of the jury. There 
was evidence, we submit, to sustain the verdict; and under 
a long line of decisions, from the first Texas Reports to the 
present time, we hold that the appellate court will not disturb 
the verdict of the jury, where there is evidence tending to 
support it. 


Roserts, Cuter Justice.—The errors assigned are, that the 
court erred in overruling the exceptions to the petition, and 
that the verdict of the jury was not supported by the evidence, 
and was contrary to the charge of the court. 

In considering the first assignment of error, the following 
general propositions may be announced, in determining the 
sufficiency of the petition: 

That it is the duty of the master to furnish and maintain 

implements and machinery reasonably suitable to perform 
the work which the servant is required to do in the discharge 
of his duty under such employment. (Iouston and Texas 
Central Railway Co. v. Dunham, just decided.) 
The degree of care and diligence with which this should 
be done, should be proportioned to the amount of hazard 
which may reasonably be anticipated as consequent upon its 
neglect, considering the work to be performed. (1 Redfield, 
Law of Railways, sec. 131, p. 547.) 

When the servant accepts service, upon being furnished 


5 
. 
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with machinery capable of doing the work required of him, 
which is ostensibly defective in some particular, by which it 
is obviously more dangerous than if it were complete and 
fully suitable, the servant has assumed the increased risk 
Which may reasonably be anticipated from the defect, and 
no more; and if the defect rendered its use more hazardous 
than could reasonably have been discoverable by the use of 
ordinary care, then the master may be in default in the dis- 
charge of his duty, and may be liable for an injury-produced 
by such defect, in a manner not anticipated. (Snow v. Housa- 
tonic R. R. Co., 8 Allen, 444; Sherman & Redfield on Negli- 
gence, sec. 95, p. 111.) 

These general propositions may be subject to qualification 
by other facts, which it is not necessary to notice in reference 
to the facts of this case. 

To apply these propositions: The petition shows that the 
company furnished the employés a hand-car, not of the most 
usual or of the most approved construction, which was suffi- 
cient to enable them to perform their work by the use of it, 
although it might have been more dangerous to those who 
used it, than if it had been worked with levers instead of with 
cranks. It showed also that it had an ostensible defect, by a 
substituted handle to one of the cranks, that must have been 
known to any one who worked with said handle in moving 
the hand-ear. The obvious hazard in the use of said handle, 
over and above that of the handle which had been lost, and 
for which it had been substituted, which might have been 
readily anticipated, was, that in turning in the hand, and be- 
ing eight-sided, and only three-fourths of an inch in size, the 
hands would be bruised or chafed, which may have rendered 
it proper, if not necessary, to use gloves, if they could be pro- 
cured, to prevent that injury. 

The company may not have been bound to the highest de- 
gree of even ordinary care in having the handle repaired 
and restored as it was originally, because the danger in mov- 
ing a hand-car would ordinarily not be great, and the injury 
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to the hands was all that would ordinarily have been expected 
from the use of the substituted handle. 

That was the risk which the employé had taken and as- 
sumed by accepting service with machinery whose ostensible 
defect was well calculated to produce that injury. 

This brings us te the gist of the matter, which is,—Was the 
plaintiff justitied in using the gloves to prevent the injury to 
his hands; and if so, was there, by their use, in connection 
with such a defective handle in such a structure, an increased 
hazard, which he was not apprised of, and could not have 
known by reasonable care and attention, and had not been 
informed of by those who controlled him in his employment ? 

The petition contains, in narrative form, a full account of 
the machinery of the hand-car, and its defect, and of the 
manner in which the injury was inflicted; from which it is 
evident that the injury to the hand was caused by the glove 
used in holding the handle while turning the crank. If the 
glove had not been used, the hand might have been lacer- 


ated, but the thumb could not have been torn off. The glove 
was no part of the hand-car; nor is it alleged that the glove 


was furnished by the company, to be used by the employes 
in working the crank, to make good the defect in the handle. 
It may be a fact, that the shape and size of the handle, as 
well as its being fixed, greatly increased the danger when 
the gloves were used; and therefore the reasonableness and 
propriety of their use become a material fact, which should 
be put in issue, to be determined by the jury under the direc- 
tion of the court. 

— It would, therefore, have been proper for the petition to 
have stated, in addition to what was stated, that the use of 
the gloves by the plaintiff was reasonable and proper to 
relieve himself from the injury to his hands consequent upon 
the defect of the substituted handle; and that when so used 
the defect in the handle, from its size, shape, and fixedness, 
and the structure of the hand-car, constituted it a dangerous 
machine, to an extent of hazard in the working of it beyond 
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that which was apparent with ordinary care and attention, 
of which he was ignorant; and that thereby he was injured. 
These are distinct facts, upon which his right of action de- 
pended, as may be deduced from the facts that are stated in 
the petition. , If they had been alleged, and put in issue by - 
the general denial, the evidence, as well as the charge of the 
court, should have had a direct reference to them, as the 
important matters in issue between, and contested by, the 
parties. 

If, on the trial, it had been shown that the use of the gloves 
was not reasonable and proper, or that thereby the danger of 
the machine with its defects was not increased, or should have 
been known by reasonable care and attention, or that the in- 
jury occurred by his own carelessness in using them, his right 
of action might have been defeated. It might not have been 
necessary to have been thus minute in the allegations of its 
being an unsafe or dangerous machine, but, having detailed 
facts showing that the injury was caused proximately by his 
use of the gloves, which were no part of the hand-car, the 
petition should then have gone further, and accounted, by 
direct averments, for the use of the gloves. 

What has already been said will suffice to show, in refer- 
ence to the other assignments of error, that the case was not 
tried upon its true merits, either in its facts or in the law 
applicable to them. It is plain that the verdict was contrary 
to the charge of the court; for, in each of the items of charge, 
the jury were told, in effect, that the plaintiff could not re- 
cover if he knew of the defect, or could have discovered it 
by ordinary care and attention. [He could not help knowing 
of the defect in the handle, and the general structure of the 
hand-car. 

It was not alleged in the petition that he did not know of 
the defect of the handle, or of anv other defect; nor was it 
put in issue, except by the special plea of the defendant. 
The allegation in the petition, was that plaintiff was ignorant 
of the risk he was running in turning the crank with the sub- 
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stituted handle, under the direction of the section foreman ; 
and that he was ignorant that the hand-car was dangerous by 
reason of the handle being so fixed and arranged, and that 
he was wholly ignorant of any danger incurred by using the 
hand-car. Thus, by this mode of expression, it was taken for 
granted that the operation performed was dangerous, without 
any direct allegation of that fact, and without denying his 
knowledge of the defect in the handle, in any part of the 
petition. Neither the special plea nor the charge was respon- 
sive to the cause of action set up, or attempted to be set up, 
in the petition. The verdict of the jury is fgunded on a state 
of law not contained in the charge of the court, and upon a 
state of facts not distinctly and adequately presented in the 
petition, so as to reach the true merits of the case. 
Judgment reversed and cause remanded. 


REVERSED AND REMANDED. 





Martua 8. Barrie v. N. N. Jown Et At. 


1. PROPOSITIONS UNDER THE NEW RULES.—Coniclusions from princi- 
ples of law, or argumeutative deductions from matters of fact tend- 
ing to show error in the ruling of the court below, are more appro- 
priate in the argument or statement than as propositions under the 
new rules of practice. 

2. PARTITION BY TENANTS IN COMMON.—A tenant in common will 
not be allowed to foree partition of a part of a common estate. He 
must apply for partition of the entire estate, if he would divide any. 

3. SAME.—But it does not follow, that, on a purelase from one tenant 
in common of a part of the common estate, When such purchase is 
acquiesced in by the others, a partition of such part cannot be had 
without forcing partition of the entire property. 

4. SAME.—It would seem to follow, that if some of the parties have no 

interest, either legal or equitable, by estoppel or otherwise, in a 

portion of the tract, they cannot object to partition because it is not 

sought of such portion, especially when all parties interested in the 
entire tract sought to be partitioned are before the court, 
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5. HoMESTEAD.—Husband and wife owned a tract as tenants in com- 
mon, the wife owning two-sevenths interest. On bankruptcy of the 
husband, all of the tract, but 200 acres homestead, was sold in the 
baukruptey proceedings. Ina suit by the wife against the purchas- 
ers for partition : LHeld— 

1. That there is no tenancy in common between the husband 
and wife and the purchasers, The purchasers having no right in 
the homestead, the husband having no interest in that part sold; 
the husband being tenant in common, the purchasers taking his 
interest became tenants in common with the wife. 

2. The setting apart of the homestead interest, and the segrega- 
tion of the excess in the tract over and above the 209 acres consti- 
tuting the homestead, by its sale, as completely severs the tract 
as if the parts liad never been united. 

3. Each of the subdivisions, the homestead and the excess, can 
be treated as isolated tracts in partition proceedings. 


AppeaL from Wharton. Tried below before the Hon. 
Wm. H. Burkhart. 

The case is fully stated in the opinion, in connection with 
the brief of the appellant, made under the new rules. 


Willie § Cleveland, for appellant.— Martha 8. Battle, wife 
of O. L. Battle, who refused to join in the suit, sued her hus- 
band and John and Sears, in trespass to try title and parti- 
tion, to recover and have set apart to her an interest of two- 
sevenths, lter separate property, in a tract of land consisting 
of about 2,600 acres. 

O. L. Battle did not answer. John and Sears filed a gen- 
eral demurrer and special exceptions, all of which were over- 
ruled, except the sixth special exception, which was sustained ; 
and the plaintiff declining to amend, the cause was dismissed, 
and Mrs. Battle appealed. The exception sustained below is 
substantially as follows: That plaintiff’s pleadings show that 
O. L. Battle is possessed of and owns in his own right in fee 
200 acres of the land originally purchased, together with valu- 
able improvements; and it does not appear by petition that 
said 200 acres were not of sufficient value to satisfy plaintiff's 
claim in said original purchase, in which her interest is claim- 





204 BATTLE v. JOHN. [Galveston Term, 





Argument for the appellant. 





ed, and no reason is given why plaintiff does not seek to hold 
said 200 acres subject to, and in satisfaction of, her claim. 
The third error assigned, is that the court erred in sustaining 
said sixth special demurrer and exception to the original and 
two amended petitions of plaintiff. 

Proposition one under third error assigned: Plaintiff's 
pleadings showed that said 200 acres were the homestead of 
said O. L: Battle and family, which, with the land sought to be 
partitioned, formed one tract, constituting said original pur- 
chase; and that they were owned by Battle and wife in the 
same proportions as the tract sought to be partitioned. 

Statement: Plaintiff below averred that her husband bought 
a tract of land in Wharton county, and paid the purchase- 
money in part with funds of her separate estate, held in trust 
by him for her benefit under her father’s will; that he after- 
wards, in 1875, went into bankruptcy, under the United States 
laws, and scheduled said land as his property, calling it 2,600 
acres of land, more or less, in Wharton county; that 200 
acres of the tract scheduled were not administered in said 
Bankrupt Court as part of the estate of O. L. Battle, but 
were reserved to his family by the Constitution and laws of 
Texas as a homestead; that O. L. Battle’s interest in the re- 
mainder of the tract was sold at public sale by his assignee 
in bankruptcy, and bought by John and Sears with notice; 
that they refused to recognize her interest, and consent to a 
partition with her. (Const. 1869-70, art. 10, sec. 15; 2 Pas- 
chal’s Dig., p. 1124; Id., art. 6994, p. 1427; Wilson v. Coch- 
ran et al., 31 Tex., 677, 679, 680; U. 8. Rev. Stat., sec. 5045; 
In re Lambert, 2 Bank. Reg., 426; Rix v. Capitol Bank, 2 
Dillon, 367.) 

Proposition two under third error assigned: Plaintiff be- 
low did seek to hold said 200-acre homestead subject to her 
claim, as far as she was bound in law to do, by offering to 
take an interest in it in the same proportion as claimed in 
the tract sought to be partitioned. 

Statement: Plaintiff averred that she was entitled to two- 
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sevenths of the land conveyed by the bankrupt assignee to 
John and Sears, and two-sevenths of the said homestead ; 
and prayed that her proportion of the latter be set apart to 
her, to be held subject to the homestead rights, together with 
two-sevenths of the tract sold at bankrupt sale. (Willis v. 
Matthews, 46 Tex., 478; U.S. Rev. Stat., sec. 50435.) 

The sixth assignment is as follows: The court erred in 
holding that she should set forth in her pleadings that the 
said homestead is not of sufficient value to satisfy her inter- 
est in said land, and that she should set forth reasons why 
she does not seek to subject said homestead to her rights. 

Proposition one under sixth error assigned: The assignee 
in bankruptcy sold to John and Sears such interest as Battle 
had at the time of commencing the proceedings in bank- 
ruptey, in that portion of the land outside of the homestead 
which was subject to Battle’s general debts; and John and 
Sears were subrogated only to the rights of said general cred- 
itors, and had no equities as against the homestead. 

Statement: Plaintiff alleged that Battle scheduled the 
land in the Bankrupt Court as his own; that out of it a 200- 
acre homestead was reserved to his family by the Constitu- 
tion and laws of Texas, and was not administered in the 
court; and that the remainder of the scheduled land was 
sold under order of the Bankrupt Court by the assignee of 
Battle, and of Battle, Sicklen & Co., (a firm of which he was 
member, which went into bankruptcy with him,) at public 
sale, to satisfy the debts of Battle and of said firm, and was 
purchased by John and Sears with notice of her rights, and 
that the assignee conveyed to John and Scars the right, title, 
and interest which Battle held in the land sold at the time 
of the commencement of the proceedings in bankruptcy. 
(Const. 1869, art. 10, sec. 15; Paschal’s Dig., art. 6994, p. 
1427; Willis v. Matthews, 46 Tex., 478; U.S. Rev. Stat., 
arts. 5044, 5045; In re Hambright, 2 Bank. Reg., 498; 
Rhoades v. Blackiston, 106 Mass., 334, 336; Blin v. Pierce, - 
20 Vt., 25; Mackay v. Aldus, 3 Bank. Reg., 50; Ray v. 
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Norseworthy, 23 Wall., 128, 137; Bump on Bank., 9th ed., 
pp. 480, 494, 510, 511.) 


M. C. McLemore, for appellee. 
I. Asa co-tenant of her husband in the entire tract, Mrs. 
Battle cannot seek a partition with his vendees of a part of 
the land, without making her husband an adversary party, 
and seek to subject the entire tract to partition. (1 Wash. 
on Real Prop., 582, 428; Freeman on Co-tenancy and Parti- 
tion, sec. 508, pp. 506-508; Bigelow vy. Littlefield, 52 Me., 
25; Sutter ». San Francisco, 36 Cal., 116; Hanson +. Wil- 
lard, 12 Me., 145; Miller v. Miller, 13 Pick., 237.) 
If. A co-tenant of an entire tract cannot obtain partition 





by fragments with the several co-tenants separately, having 
respect to the parts occupied by each. The entire tract must 
be partitioned at once, with reference to the rights and equi- 
ties of the several co-tenants. (1 Wash. on Real Prep., sees. 
428, 429, p. 581; Freeman on Co-tenaney and Part., supra, 
sec. 508, and same references as supra; Gates v. Salmon, 35 
Cal., 588.) 

Il. The assignee in bankruptcy sold the land sought to be 
partitioned, subject to the claim of Mrs. Battle as co-tenant 
of the entire tract, including the homestead ; and the purchas- 
ers, John and Sears, claim the land bought as O. L. Battle 
would on partition with his wife. Appellees do not claim 
equities against the homestead, but the land bought by them 
from the assignee in bankruptcy, who had the same right to 
sell as O. L. Battle. (McKey v. Welch, 22 Tex., 396, et seq.; 
Dorn v. Dunham, 24 Tex., 366; U.S. Revised Stat., 5046; 
Stark +. Barrett, 15 Cal., 370, and California Reports as 
above; Lessee of White v. Sayre, 2 Ohio, 112; Ebenezer 
Prentiss’ Case, 7 Ohio, 413; Campau v. Godfrey, 18 Mich., 
32; Robinett rv. Preston’s Heirs, 2 Rob., (Va.,) 278; Barn- 
hart v. Campbell, 50 Mo., 599.) 

IV. The sixth special exception was based upon the fact 
that the 200 acres of land occupied as a homestead were 
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nevertheless a part of the entire tract for the purposes of the 
partition sought by Mrs. Battle, and John and Sears sought 
not to disturb the enjoyment of its occupancy in the partition, 
but insisted that partition should not be had at all, unless it 
should be made to appear in the partition that the 200 acres 
were not sufficient to satisfy the interest of Mrs. Battle. 


Moore, Assocrate Justice.—This suit was brought by the 
appellant, Mrs. Martha 8. Battle, against her husband, O. L. 
Battle, (who refused joining her in the action,) and the other 


appellees, N. N. John and I. H. Sears, to try title, and have. 


partitioned and set apart to her in severalty, as her separate 
estate, two-sevenths of a tract of 2.500 acres of land, the whole 


of which said John and Sears claim to own, by purchase from . 


the assignee of O. L. Battle, a bankrupt. 

Appellant alleges, in her original and amended petitions, 
that the tract of land in question, when purchased by her said 
husband, contained 2,600 acres; that title to it was taken in 
his name, but that two-sevenths of the purchase-money paid 
for it was her separate estate ; and that she thereby acquired 
a like interest in the land. It is further alleged, that appel- 
lant and her said husband went into possession of said land, 
and established thereon their homestead; that afterwards, to 
wit, in 1875, said O. L. Battle, her husband, was adjudicated 
2 bankrupt, and scheduled the whole of said land as his prop- 
erty, but that 200 acres of the tract scheduled, being the 
homestead of said O. L. Battle and his family as: aforesaid, 
was not administered in the Bankrupt Court, but reserved 
and set apart to him, by the Constitution and laws of this 
State, as a homestead; that no right or interest therein pass- 
ed to or vested in his assignee; that only the interest of the 
bankrupt in the remainder of the tract, after segregating said 
homestead from it, was or could be legally sold by the as- 
signee; that said John and Sears purchased the land sold by 
said assignee with full notice of appellant’s interest in it, but 
that they had taken possession of the entire tract, though they 
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had purchased merely the interest of said O. L. Battle, and 
refused to recognize appellant’s right, or to consent to par- 
tition the land with her. 

The appellees, John and Sears, filed, in answer to the peti-- 
tion, a general demurrer and six special exceptions, all of 
which, except the last exception, were overruled. The sixth 
exception, sustained by the court below, is substantially as 
follows, to wit: That the petition shows that O. L. Battle is 
possessed in his own right in fee of 200 acres of the land 
originally purchased, together with valuable improvements 
made thereon; and it does not appear from the petition that 
said 200 acres are not of sufficient value to satisfy plaintiff’s 
claim in the entire tract originally purchased by her said 
husband, in which she claims to be interested, and that no 
reason is given why she does not seek to hold said 200 acres 
subject to, and in satisfaction for, her claim. 

The case having been advanced and submitted for decision 
upon briefs and arguments, in conformity with the rules re- 
cently adopted by the court, it is only necessary for us to 
consider such of the questions presented by the briefs as will 
suffice for its proper determination. 

All the propositions or specific grounds of error insisted 
upon by appellant’s counsel refer either to the third or sixth 
assignments of error. The third error assigned is: “The 
court erred in sustaining said sixth special demurrer and ex- 
ception to the original and two amended petitions of plain- 
tiffs, filed in said cause.” And the sixth exception is: “The 
court erred in holding that she should set forth in her plead- 
ings, that the said homestead is not of sufficient value to sat- 
isfy her interest in said land; and that she should set forth 
reasons why she does not seek to subject said homestead to 
her rights.” ‘While these assignments present the ruling of 
the court, which is the matter of complaint in different phases, 
they substantially bring up for our consideration the same 
ground of error. So, likewise, the several propositions pre- 
sented under them by appellant are rather conclusions from 
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principles of law, or argumentative deductions from matters 
of fact tending to show error in the ruling of the court, than 
specific errors or propositions of law or fact, included in the 
general terms of the assignment under which they are ranged. 
When this is the case, the proposition, whether it refers to 
matter of law or fact, would find its more appropriate place, 
either in the argument or the statement, to show that the 
proposed error relied upon is warranted by the record, and 
should lead to a reversal of the judgment. These remarks 
are not made as a critique upon the brief, but in the hope of 
simplifying the presentation of cases under the rules, and to 
indicate the obvious necessity, as well as advantage, of clear 
and definite statements of the points or propositions of error, 
whether in regard to matters of law or fact, relied upon for 
their reversal. 3 

The propositions presented by appellant’s counsel, unques- 
tionably, are embraced in the assiguments of error relied upon 
for the reversal of the judgment; but all of them may, as we 
think, be comprehended by the single proposition, that the 
court erred in holding, as it did in effect, that appellees’ sixth 
special exception to the petition, although appellant may have 
been entitled to two-sevenths of the entire 2,600 acres of 
land, still she could not have a partition between herself and | 
the defendants, John and Sears, without showing that the 
interest of her husband, O. L. Battle, in the 200 acres consti- 
tuting their homestead is not of sufficient value to satisfy her 
claim in or to the entire original tract, and without seeking to 
have said 200 acres subjected to the satisfaction of her in- 
terest. 

That the court erred in its ruling upon this exception, is, 
to our minds, so apparent as searcely to admit of discussion. 
It is attempted to be sustained by counsel for appellees by 
an ingenuous and acyte argument, supported. by a citation 
of numerous authorities, which, it is claimed, maintain the 
propositions for which he contends. Our respect for his learn- 
ing and ability, and the earnestness and evident confidence 
14 
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in their correctness with which he urged his view upon the 
court, have induced us to make a careful and thorough exami- 
nation of all cases to which we have been referred. In the 
main, they announce, in general terms, the almost universally- 
recognized and well-approved doctrine, that a tenant in com- 
mon cannot ordinarily enforce a partition of a part of a com- 
mon estate, but must go for a partition of the entire estate, if 
he would divide any. (Wash. on Real Prop., 428; Freem. 
on Co-tenancy and Part., sec. 508; Bigelow v. Littlefield, 52 
Me., 25; Sutter v. San Fransiseo, 36 Cal., 116; Hanson v. 
Willard, 12 Me., 145; Miller v. Miller, 13 Pick., 237; Gales 
vr. Salmon, 35 Cal., 588.) An examination of the cases cited, 
shows that very many, if not a majority of them, lay down 
this general rule by way of answer to the claim of the pur- 
chaser from one tenant of a specific part of the land to have 
i partition of that part of the tract to which his deed refers. 
It by no means follows, however, that if the remaining tenants 
acquiesce in the sale by one of the co-tenants of his interest 
in a specific part of the tract, partition might not be had 
of such part, without making partition of the entire tract. 
No doubt the suit for partition should embrace the whole 
tract held by the co-tenants among whom it is to be divided, 
and all persons interested in its result must be made parties. 
Yet, unquestionably, those who do not wish to sever the rela- 
tion are not required to do so because others wish to hold 
their portions of the land in severalty. (Freeman on Co- 
tenancy, sec. 508.) It would seem to follow, if some of the 
parties have no interest, either legal or equitable, by estoppel 
or otherwise, in a portion of the tract, they cannot object 
because partition is not sought of such portion, especially 
when all parties interested in the entire tract are before the 
court. 

It is certainly unnecessary to controvert or deny the cor- 
-rectness of the principles announced in any of the cases cited 
by appellee’s counsel; for, admitting the law to be correctly 
laid down in them, the difficulty which appellees have to 
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encounter is that it is wholly inapplicable to this case. There 
is no tenancy in common between parties to this suit in the 
homestead of appellant and her husband and the 2,500 acres 
she seeks to partition. In the last, the entire interest of the 
husband has passed to John and Sears; while in the home- 
stead tract they have no interest whatever, either legal or 
equitable, vested or contingent, present or in future. To 
hold otherwise, would strike a fatal blow at the very basis of 
our homestead system, and the rights and immunities secured 
to families by it, as they have been defined and expounded 
in previous decisions of the court. 

The homestead may be community property, or the sepa- 
rate estate of either husband or wife. No matter whether the 
land is owned in the one way or the other, its appropriation | 
as a homestead will not change or affect its title, except in so 
far as this is necessary, in order to secure and give effect to 
the privileges and immunities guaranteed to the heads of 
families andesurviving widows and children by the Constitu- 
tion, and statutes upon the subject. (Willis vr. Matthews, 46 
Tex., 478.) It is of no moment to v.hich of the spouses the 
homestead belonged, or whether they may be jointly or sever- 
ally entitled to it, creditors have not, and can in no way, direct- 
ly or indirectly, acquire, any interest in or to it by judicial or 
forced sale. But if the homestead of the family is upon a 
tract of land of more than two hundred acres, whether the 
tract is common property, or belongs exclusively to the hus- 
band, or to him and his wife as tenants in common, the inter- 
est of the husband in that part of it not included within the 
homestead may be sold for the satisfaction of his debts, either 
on execution, or by the Bankrupt Court; and such sale works 
no change upon the title or interest of the husband in the 
homestead. (Willis ». Matthews, 46 Tex., 478.) It is, how- 
ever, unquestionably, otherwise as to that part of the tract 
sold. The husband’s interest in it is completely divested out 
of him, if, before he held in common with others, the pur- 
chaser becomes tenant in his stead; but he does not become 
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a tenant in common in the homestead which has not been 
sold. There is no analogy between cases of this kind and 
the case of Bigelow v. Littlefield, 52 Me., 25, cited in support 
of the ruling of the court below on the exception. There, the 
purchaser paid a full and adequate price for the entire tract 
conveyed, and supposed he was buying the entire land. Here, 
the purchaser bought with knowledge of appellant’s interest, 
and is charged with knowledge, that however small may be 
the interest of the husband, the court cannot, either directly 
or indirectly, increase it out of the husband’s interest in the 
homestead. This evidently would not be the case, if the pur- 
chaser could require the wife, as the court has here done, to 
look to the interest of the husband in the homestead in lieu 
of her interest in the remainder of the tract. By doing so, 
the statute exempting the homestead from the payment of 
debt, is not only in effect repealed, but the purchaser gets the 
full value of the husband’s interest in it, though he has neither 
purchased nor paid for it. ° 

The segregation of excess in the tract over and above the 
two hundred acres constituting the homestead, by its sale, as 
completely separated the original tract into two distinct par- 
cels, as if they had never been united; and if the division 
line between them was marked and defined, it would be un- 
necessary, in a suit for partition of the land sold, to make 
any reference whatever to the title or ownership of the home- 
stead tract. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 














1878.] Krrk v. Navigation Co. 213 





Statement of the case. 





Mary A. AND Rospert 8S. Krrk v. Toe Houston Direct Nav- 
IGATION COMPANY. 


COMMUNITY PROPERTY — PURCHASERS— MARITAL RIGHTS. — The 
purchaser from the husband of land acquired during marriage, the 
deed to which is made to the wife, is not thereby put upon inquiry 
as to any equity she might have in respect to it, but is protected, if 
he buys in ignorance of her claim to it as separate property. The 
rule is otherwise, if the recitals in the deed show that the considera- 
tion paid was the wife’s separate estate, or that the purchase was 
designed for her separate benefit. 


Error from Harris. Tried below before the Hon. James 
Masterson. 

The Houston Direct Navigation Co. brought suit against 
Robert 8. Kirk, the husband of Mary A. Kirk, on a moneyed 
demand, and to foreclose a mortgage executed by him alone 
on the 16th of September, 1872, on lots 4, 5, and 6, in block 
289, on the north side of Buttalo bayou, in the city of Hous- 
ton. The husband, after pleading to the merits, admits the 
making of the mortgage by him, but averred he was then, 
and yet is, a married man, and that the mortgaged premises 
were purchased and paid for with the separate means of his 
wife, and for the purpose of a homestead for himself and 
family; that his family are now, and were before the institu- 
tion of this suit, occupying and enjoying said lots as a home- 
stead, as citizens of this State, and that said lots were of value 
less than $5,000 at the time of their designation as a home- 
stead; that his wife. did not join in the execution of the 
mortgage, and he ‘had no other homestead. | 

At the same time, the wife, Mary A. Kirk, intervened by 
leave of the court, alleging her citizenship and marital rela- 
tion, and that the lots narted in the mortgage were her sep- 
arate property, bought and paid for alone with her separate 
means, long prior to the pretended indebtedness of her husband 
to the plaintiff below. She further averred that the property is 
and was the homestead of her family “ from the — day of , 
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1872,” and was not of the value of $5,000 at the time of its ° 
designation as such, and that she did not join her husband in 
the execution of said mortgage. Wherefore she asked that 
it be declared void, as a cloud upon the title of her separate 
property, as well as:upon the homestead of her family and 
self. 

The lots in controversy were conveyed to Mary A. Kirk 
by F. B. Chilton, 17th of June, 1872; the consideration pur- 
ported to be paid by her, and her deed was of record at the 
date of the mortgage sought to be foreclosed. The testimony 
shows that the money paid for the lots was her separate prop- 
erty, and this testimony went to the jury without objection. 

On this testimony, the court, among other things, charged 
the. jury as follows: “The mere fact of the title standing in 
the wife’s name is not notice of its separate character; and 
_ any one advancing money upon the security of such prop- 
erty, or purchasing it, will take. a good title, unless the proof 
shows notice to such person so taking a mortgage and mak- 
ing advances, or purchasing.” To this portion of the charge, 
intervenor Mary A. excepted, and requested the court to 
charge the jury as follows: “If the jury believe, from the 
evidence, that the mortgaged lots were in fact paid for out of 
the separate funds of the said Mary A., then you will find 
for her the mortgaged property.” This the court refused to 
give, and intervenor excepted. There were verdict and judg- 
ment for the plaintiffs below, separate motions for new trial 
made by both wife and husband, which, were overruled, and 
notice of appeal given by both defendants. 

The errors assigned by intervenor were: 1. In the charge 
of the court as shown in bill of exceptions. 2. In refusing 
to charge, as requested by intervenor, as per bill of excep- 
tions. 3. In overruling intervenor’s motion for new trial. 

And by defendant, the husband: 1. In rendering judg- 
ment of foreclosure. 2. In overruling his motion for new 
trial. 

The testimony shows that the husband came to Texas in 
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the spring of 1872, with the purpose of making this State his 
home, and has resided here ever since; that he brought his 
family early in October of that year; and that from thence 
he and family liave been occupying the lots in controversy as 
a homestead, owning no other land in this State. 


Baker & Botts, tor plaintiff in error, argued, that Cooke v. 
Bremond, 27 Tex., was not in point; that when a deed is 
taken in the wife’s name, the presumption that it belongs to 
the community is only prima facie. 


Crosby & Hill, for defendant in erorr. 


Govutp, AssoctaTe Justice.—Regarding the question pre- 
sented by plaintiffs in error as fully settled by former adjudi- 
cations, we deem it sufficient to refer to the cases cited in 
Veramendi v. Andrews et a/., 48 Tex., 531, and to the case of 
Cooke v. Bremond, 27 Tex., 457, which last is directly in point. 
A reference to the opinion in Cooke v. Bremond will show that 
it was decided on the ground that the purchaser from the hus- 
band of land acquired during marriage, by deed of bargain 
and sale taken in the name of the wife, is not thereby put upon 
inquiry as to any equity she may have in respect to it, but is 
justified and protected, if he innocently buys it as community 
property. The decision was not placed on the ground that it 
was inadmissible to prove a different consideration than that 
recited in the deed, but upon the broad ground that the deed 
could not be modified by evidence ingrafting on it a trust to 
the detriment of an innocent purchaser, It is scarcely nee- 
essary to. say, that if there were any recitals in the deed show- 
ing that the consideration was the wife’s separate estate, or 
that the conveyance was destgned to be for her separate bene- 
fit, the rule would be different. 

The judgment is affirmed. 

AFFIRMED. 
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Euxia E. Dantets v. J. LARENDON ET AL. 


1. PRACTICE IN SUPREME COURT—MOTION TO REINSTATE.—Causes 
dismissed on call of the docket for want of prosecution will not be 
reinstated, except ou some showing of merit in the appeal. and ex- 
cuse for the failure to appear, by brief or otherwise. 

2. EXCUSE FOR NEGLECT TO PROSECUTE.—Counsel for motion to rein- 

estate showed by affidavit that he kuew the crowded condition of the 

docket, and supposed that a hearing or decision could not be hoped 
for at the present term; and that counsel was too much pressed 
with business to prepare such a brief as the importance of the ques- 
tion involved demands: Held, The excuse for failure to appear 
was insuflicient. 

3. SAME—MERITS.—In cases where it can be reasonably inferred that 
there are merits in the appeal or writ of error, and that serious in- 
jury will probably result from the dismissal, although no strictly 
legal or satisfactory excuse is given for the neglect leading to dis- 
missal, the court has frequently set aside the order, and permitted 
the case to be reinstated tpon terms. 

4, FACTS HELD NOT MERITORIOUS.—That a homestead was conveyed 
in trust to secure a loan made before the present Constitution took 
effect, and at twenty-four per cent. per annum, and that the privy 
acknowledgment of the wife was taken to the trust deed by a notary 
employed by the husband to negotiate the loan, does not constitute 
an evident meritorious case for equitable relict. 

5. APPEAL. BOND.— Where an injunction is dissolved, bill dismissed, 
and costs adjudged against plaintiff and sureties on the injunction 
bond, such sureties cannot become sureties on the appeal bond of 
their principal. 

6. APPROVED.—Labadie v. Dean, 47 Tex., 90, approved. 


Appeat from Harris. Motion to reinstate. 

EB. P. Turner, for motion. 

E. P. Hanilen, resisting motion. 

Moore, Associate Justice.—This is an injunction suit 
brought by appellant, Ella E. Davis, against J. Larendon, D. 


F. Stuart, and George C. Davis, the husband of appellant, 
who. refused to join her in the action, to enjoin the sale of 
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certain lots in the city of Houston, about being sold by de- 
fendant Stuart under a deed in trust, made by appellant and 
her husband, to secure the payment of a note given by them 
to the defendant Larendon. Judgment was rendered in the 
District Court of Harris county, dissolving the injunction and 
dismissing the bill, April 5, 1877; notice of appeal entered, ° 
and the appeal bond upon which the case was brought to this 
court was given on a subsequent day of said month, 

The transcript was filed in this court on the 18th of Feb- 
ruary, 1878, by appellant’s counsel; and on March 6, 1878, 
on the second call of the docket of the assignment to which 
vases from the county of Harris belong, no briefs being filed, 
and no counsel appearing to represent the case, it was dis- 
missed by the court for want of prosecution. On the 9th of 
same month, appellant’s counsel moved the court to set aside 
the order dismissing the case, and that it be reinstated on the 
docket. 

The grounds presented in the motion, and upon which we 
are asked to reinstate the case, are, that counsel, knowing the 
crowded condition of the docket, supposed the court was so 
greatly behind with the business that a decision or hearing in 
the case could not be hoped for at the present term; and that 
counsel was too much pressed with business to prepare such a 
brief as the importance of the question involved demands, &e. 

By its rules, the court is required to call the docket for each 
assignment twice during the time allotted to it. Its call would: 
certainly be a useless requirement, if it were optional with 
counsel whether they will answer to or appear in their cases 
when called. It has been the uniform practice of the court, 
since its first organization, to dismiss cases in which no ap- 
pearance is made for either party, by brief or otherwise, and — 
no motion or other disposition of the case is suggested or 
asked for. If additional time is wanted by counsel for the 
preparation of briefs, the court has always shown a willing- 
ness to grant every indulgence that it can allow, consistently 
with the rights of the opposite party; but it surely cannot be 
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supposed that the pressure of business upon counsel is a legal 
excuse for his failure to appear in his case when called. 

The counsel further states, as a reason why the motion 
should be granted, “that affiant [7.¢., counsel] has advised 
appellant, and so he believes, that there is merit in her ap- 
peal, and he here now represents to this honorable court, that 
in his opinion great injustice has been done appellant by the 
order of dismissal.” Certainly, it cannot be properly said 
that the court has done appellant injustice, by the mere en- 
forcement of its long and well established rules of practice 
and procedure; nor do we think that counsel intended to 
intimate that it had; but we suppose he meant, that in his 
opinion great injustice would result to appellant from the 
dismissal of her appeal, if the case should not be reinstated. 

In cuses where we can reasonably infer that there are mer- 
its in the appeal or writ of error, and that serious injury will 
probably result from their dismissal, although no strictly legal 
or entirely satisfactory excuse is given for the neglect which 
has led to its dismissal, the court has frequently set aside the 
order, and permitted the case to be reinstated upon terms. 
With this view, we have looked into the record, to see if this 
is a case in which we might properly pursue this course. We- 
are constrained, however, to say that it is not. The grounds 
for injunction presented in the petition, are, (1) that the prop- 
erty conveyed by the deed in trust is appellant’s homestead ; 
(2) that the note, for security of which the deed was given, 
bears interest at the rate of twenty-four per cent. per annum; 
and (3) that the notary by whom appellant’s acknowledgment 
of the execution of the deed was certitied, was employed by 
her husband as a broker to negotiate the loan of the money, 
to secure the repayment of which the deed was given. 

As the deed was executed and the money loaned before 
the Constitution went into effect, it is difficult to see what 
force there is in either the first or second ground upon which 
the injunction is sought. Nor do we very clearly perceive 
the equity to be claimed by the plaintiff, from the fact that 
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the broker, who, as the agent of her husband, negotiated the 
loan, afterwards took her acknowledgment of the deed. If, 
instead of being his agent, he had represented and acted for 
the lender, it would be quite a different case. But we are not 
called upon to express any definite opinion upon the merits 
of the case. All that it is necessary for us to say, is, that there 
are no such obvious and apparent merits on the face of the ree- 
ord as to call for setting aside the dismissal, unless a better 
showing had been made than that presented by this motion. 

But even if there were apparent merits in the appeal, the 
motion should not prevail. An examination of the record, 
discloses the fact, that no such appeal bond has been given 
as will sustain the appeal. The judgment for cost is against 
the plaintiff and the sureties on her injunction bond. The 
appeal bond is signed by the plaintiff and these same sureties 
who are parties to the judgment. Though the appeal may 
be prosecuted by only one of the parties to the judgment, the 
others cannot be sureties on the appeal bond. This precise 
point was decided in the case of Labadie v. Dean, 47 Tex., 90. 

Motion overruled. 

MOTION OVERRULED. 





Witi1aAM Hunter et At. v. A. T. Morse’s HEtrs. 


1, PLEADING AND EVIDENCE IN TRESPASS TO TRY TITLE.—In tres- 
pass to try title, a plaintiff setting up a chain of title to the land 
sued for in his original petition, may, by amendment, describe a tract 
of different location, and by other chain of title; and such amend- 
ment relieves the plaintiff from the allegations in his original peti- 
tion as to his title; and he may support his title to the land described 
by any competent testimony. 

2. DESCRIPTION OF LAND IN DEED.—The owner of an unsold balance 
in a league of land, (having sold off several tracts,) made a deed ‘for 
all and singular a certain piece or parcel of land containing 1,000 
acres, situated and described as follows: In Harris county, and on 
Buffalo bayou, adjoining the city of Houston, being the undivided 
part of the league granted to Allen C. Reynolds:*’ Held, That by 
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such conveyance the unsold balance of the league passed, although 
in excess of 1,000 acres, as against a subsequent vendee of the maker 
- of such deed. 

3. PARTITION OF LANDS AS A CONVEYANCE.—A partition made by the 
owners of a tract of land among themselves, in writing, accompanied 
by a map showing the subdivisions of the land, and the parts allotted 
to each, signed and placed on record, evidences a transfer of any 
right held by those joining in the partition, in that part allotted to 
one of the parties: each holds in his part such title as he and those 
joiniag in the partition could give. 


Appr from Harris. Tried below before the Hon. James 
Masterson. » 

Grace T, Morse, administratrix of the estate of A. T. Morse, 
deceased, brought an action of trespass to try title against Wil- 
liam Hunter and others, for 357 acres of land, part of the A. 
C. Reynolds league. 

The peculiarites in the petition as to description of land, 
and as to chain of title under which a recovery was sought, 
are carefully stated and discussed in the opinion. 

The Reynolds league is situated on south side of Butfalo 
bayou, and fronting on its right bank. It had been transferred 
to R. M. Forbes, under whom all parties to the suit claimed. 

It appears, that a tract of 500 acres was first sold by Forbes 
to Smith; then a tract of 928 acres to one Bailey, adjoining 
the Smith tract and east of it. Bailey’s interest was subse- 
quently purchased by J. M. Dozier. By some means,-Forbes 
was induced to believe that there was a vacancy between the 
Builey and Smith tracts, and subsequently sold to Parker (1) 
a tract of 327 acres, calling to begin on the bayou at northwest 
corner of the Bailey tract, and run up the bayou to the north- 
east corner of the Smith tract, &c. ;—these two surveys adjoin- 
ing, of course the deed calling for an imaginary vacancy de- 
scribed no lands ;—and (2) a tract of 1,645 acres off the west 
side of the league. (The boundaries of this survey are a sub- 
ject of discussion in the opinion.) The amount of these sev- 
eral sales makes 3,428 acres, thus leaving unsold, of 4,428 acres, 
(the full league,) 1,000 acres. “ 
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Subsequently, Forbes sold to R. G. Mills what is described 
in his deed as “all and singular a certain piece or parcel of 
land, containing 1,000 acres, and described as follows: In 
Harris county, and on Buffalo bayou, adjoining the city of 
Houston, being the undivided part of the league granted to 
Allen C. Reynolds.” 

Parker, in correspondence with one J. W. Lawrence, a land 
agent, authorized him to sell the 357-acre tract, in his cor- 
respondence pointing out its situation on the league as east 
of the Smith tract. Indeed, Forbes’ mistake seems to have 
placed the Bailey tract in the east part of the league, making 
a vacancy between it and the Smith tract. Lawrence, author- 
ized by the letters, made a conveyance of the 357 acres, but 
describing the tract as given above in description of the first 
tract conveyed by Forbes to Parker. 

Mills sold his interest in the Reynolds league to J. B. Syd- 
nor. Parker subsequently (November 30, 1863) made a deed 
to one Chandler for 357 acres of land in the Reynolds league, 
but the description describes no land. Chandler’s heirs, in 
subsequent conveyances, describe a tract of 335 varas off the 
east side of the league; and under these conveyances, through 
Chandler, the defendants claim. The defendants had pleaded 
not guilty, and suggested improvements. 

On measurement, it was ascertained that the Reynolds grant 
Was in excess 535 acres, and contained 4,963 acres. 

Subsequently, A. T. Morse, J. B. Sydnor, and J. M. Dozier, 
owning all the Reynolds grant, except the 500 acres held by 
Smith by metes and bounds, had a survey made of the tract 
and a map prepared, with the subdivisions and parts to be 
taken by each distinctly marked. In the settlement, Morse 
conveyed to Sydnor 100 acres off the south end of his larger 
tract on the west side of the league, and received in the par- 
tition a tract of 300 acres on the east side of the grant. 

The plat, as given in the transcript, is as follows, (omitting 
subdivisions of the Sydnor tract into small lots,) together with 
the agreement of partition: 
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J. W. N. A. Smitn, 
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Ss. 
“We, the undersigned, owners and occupants of the above 
league of land, formerly granted to A. C. Reynolds, do here- 
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by agree to the subdivision of the said league of land as 

made by J. J. Gillespie, deputy surveyor of Harris county, 

and shown by the above plat. 

A. T. Morse, in two tracts... .......0 0.00000 0.2,209 acres 

J. B. Sydnor, in one tract.........0..0000000-1,209 “ 

Seer 
Given under our hands, at Houston, this 14th day of July, 


1863. (Signed,) A. T. Morse. 
J. B. Sypnor. 
¢ J. M. Doztrer. 


Witness: Thomas McCarty, William Barnes.” 

This was proved up for record September 23, and was duly 
recorded 24th of September, 1874. 

The additional testimony is sufficiently given in the opin- 
ion. The widow and children, as heirs of A. T. Morse, made 
themselves parties plaintiffs. 

The court instructed the jury, that as both parties claim 
under R. M. Forbes, it is not necessary to trace title further 
than tohim. * * * “As the call in the deed from Forbes 
to Parker for 357 acres only has one line, there was nothing 
in that power of sale to operate upon ; therefore, unless plain- 
tiffs have established a right to the land oceupied by the de- 
fendants, under and by virtue of the partition had between 
Morse, Sydnor, and Dozier, they must fail. 

“Forbes, by deed dated 21st of July, 1857, duly recorded 
in Harris county, where the land is situated, July 31, 1857, 
conveyed to Mills, under whom Sydnor deraigns title, the 
undivided interest and title then held by Forbes, and the 
entire interest of Forbes, whether it was more or less than 
1,000 acres, passed to Mills, and from Mills to Sydnor; and 
if the testimony shows that Sydnor conveyed to Morse the 
land sued for in plaintiffs’ amended petition, then find for 
plaintiffs as heirs at law, and widow of A. T. Morse, deceased, 
against the several defendants shown to be in possession,” Ke. 

The jury found for plaintiffs, and judgment was rendered 
accordingly. The defendants appealed. 
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W. P. & E. P. Hamblen and Crosby § Hill, for appellants.— 
We now proceed to discuss another branch of this cause, pre- 
sented by the rulings of the court in the admission of proof, 
and the charge thereon. The charge is as follows: “Unless 
plaintiffs have established a right and title to land oecupied 
by defendants, under and by virtue of partition had between 
Morse, Sydnor, and Dozier, they must fail. Forbes, by deed 
dated 21st of July, 1857, duly recorded in Harris county, 
where the land is situated, on 31st of July, 1857, in record 
book T, page 228, conveyed to Mills, under whom Sydnor 
derives title, the undivided interest and title then held by 
Forbes, whether it was more or less than 1,000 acres, passed 
to Mills, and from Mills to Sydnor; and if the proof shows 
that Sydnor conveyed to Morse the land sued for in plain- 
tiffs’ amended petition, described in exhibit B, then find for 
plaintiffs as heirs at law, and widow of Morse, deceased, 
against the several defendants shown to be in possession.” 

The defendants below confess their astonishment—we 
might say surprise—at the attempt of the plaintiffs to insist 
upon this branch of the case, and more so at the rulings of 
the court in admitting the proof. They made objection to 
all of it, and reserved their points. Defendants had insisted 
that the plaintiffs must contine themselves to the title claim- 
ed through Lawrence as attorney; that they having espee- 
ially pleaded that title, should be confined to it in their proof, 
and preserved the point in their bill of exceptions above re- 
ferred to, and in a charge asked. 

In plaintiffs’ amended petition, filed November 6, 1874, 
this allegation is made:. “But said A. T. Morse also had 
held and owned a perfect title to the tract of land described 
in exhibit B to their amended petition, filed August 8, 1874, 
the same in which they pray an order of survey, and that 
said A. T. Morse had held and owned said perfect title to 
said tract of 300 acres, more or less, by a regular chain of 
transfers and deeds from Robert M. Forbes down to him, 
(the links or papers, or copies thereof, which make said chain, 
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will be shown the court,) and that whatever right said A. T. 
Morse obtained under said deed, executed by said attorney 
in fact, Lawrence, supports and sustains the title of said 
Morse to said tract described in said exhibit B to said 
amended petition.” . 

This is the only plea of plantiffs that could, by any possi- 
bility, admit proof other than the title through Lawrence as 
attorney. We submit, that the utmost liberality allowed only 
such proof of title as was not inconsistent with the pretended 
title acquired through Lawrence as attorney, and that plain- 
tiff could not go into the broad field of proof, as in trespass 
to try title, under this allegation. Possibly, a title not incon- 
sistent with, and which the Lawrence title would support, 
might have been introduced under this pleading, but cer- 
tainly not a title inconsistent and foreign to the pretended 
one Lawrence conveyed. It is the privilege of a plaintiff to 
bring trespass to try title, and show whatever title, legal or 
equitable, he may have; but when he pleads his title specifi- 
cally, he will be confined to it; and in this cause, unless he can 
connect the Lawrence title with such other title, his proof 
should have been excluded, and the court should have re- 
fused to charge upon it. The court determined otherwise, 
and if the court was correct, it devolves upon us to show 
that no title accrued to plaintiffs (appellees) by or through 
anything shown, ? 

On this branch of the case, plaintiffs introduced a deed from 
R. M. Forbes to Robert Mills, dated the 21st of July, 1857, 
wherein was conveyed “all and singular a certain piece or 
parcel of land containing 1,000 acres, situated and described 
as follows: In Harris county, and on Buffalo. bayou, adjoin- 
ing the city of Houston, being the undivided part of the 
league granted to Allen C. Reynolds.” 

Plaintiff then read deed from Mills to Sydnor for same 
land, dated the 27th day of October, 1862. 

Ilere the conveyances ceased, but plaintiffs were permitted 
to read and show to the jury the plat in the record, and the 
15 
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agreements of Morse, Dozier, and Sydnor, as follows: “ We, 
the undersigned, owners and occupants of the above league 
of land, formerly granted to A. C. Reynolds, do hereby agree 
to the subdivision of the said league of land as made by J. J. 
Gillespie, deputy surveyor of Harris county, and shown by 
the above plat. 

A. T. Morse, in two tracts........... ...cccecsscscceeesd209 ACres 


J.B. PUON, Th OURO DIRE ona. son cicescccsses cosccesss 1,209 « 

J. M. Dozier, * “ © 2... ee ee iicabiackain . 985 « 
Given under our hands, at Houston, this 14th day of July, 

1863. (Signed,) A. T. Morse. 

J. B. Sypnor. 

: J. M. Dozrer. 


Witness: Thomas McCarty, William Barnes.” 
Proved up 23d of September, 1874, and recorded 24th of 
the same month, two months before the trial. 

‘Ts it possible for the above plat and division to be a deed, 
so as to convey title to land? We are compelled to ask this 
question of the court, as the judge who presided at the trial 
did not determine it, but left it to the jury. If the court 
determine it is, and the jury found only on this point, then 
a reversal cannot be expected. But we do not think, in all 
deference to the opinion of the jury on a question of title, 
that the Supreme Court can so regard it. It possesses not a 
single element of a deed; no granfing clause; no tenendum; 
no habendum; nor any consideration expressed for which it 
was nade. Now, what were the facts? Morse had land in the 
league; Dozier likewise had land in the league, as well as 
Sydnor; and it can as well be said that Dozier conveyed as 
that Svdnor did. Morse had two tracts. What two tracts? 
Why, the 1,643 acres which he acquired from Parker, 
through Lawrence as attorney, in the deed, and the 357 
acres attempted to be conveyed by Lawrence as attorney 
of Parker. 


It was the object of the parties to make lines, and not to 
convey. Sydnor only held 1,000 acres got from Mills, and 
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in the partition he received 1,209 acres,—1,109, and 100 acres 
conveyed by Morse to him. 

We again refer the court to the deed from Parker, by 
attorney Lawrence, to Morse. It conveys only 1,643 acres, 
and cannot be construed to include more. Yet we find, by 
referring to the plat, that Morse received 2,069 acres—1,969 
acres received in partition, and 100 acres sold Sydnor, not 
including the 357 he attempted to obtain from Lawrence as 
attorney of Parker. Dozier got from Bailey only 928 acres, 
yet he received 985 acres in the partition. Certainly all rea- 
sonable excesses were thus consumed. We will tabulate: 








Morse received of excess........... satis a palunacatiaied 427 acres 
Dozier “ “6 DS asics res PE eee ee 57 « 
Sydnor * o: © sie iubntbinecieaminiawes 109 « 

, sR ladies 592 acres 


The court, therefore, should have ruled the partition out as 
a muniment of title, and it was error to leave it to the jury 
to say whether there was a conveyance or not from Sydnor 
to Morse. All the testimony on this branch of the case 
should have been excluded, because it was irrelevant, and 
did not affect the defendants. The court should have in- 
structed the jury, that plaintiffs had not made out a pertect 
title, and they should have found accordingly. 

The defendants were not called on to show any title, as 
they were in possession, and could not be disturbed, except 
by some one showing a perfect title; but not wishing to stand 
in the light of trespassers, they did show a title, and we think 
the better of the two, if we must apply that test. J. A. 
Parker conveyed to John Chandler November 30, 1863, and 
the heirs of John Chandler conveyed to the several defend- 
ants at different dates. 


Crank & Webb, for appellees. 
I. It was not necessary for plaintiffs to state the evidence 
of their title. (Hughes v. Lane, 6 Tex., 289; Croft v. Rains, 


10 Tex., 520.) 









228 Hunter v. Morsr. [Galveston Term, 





Argument for the appellees. 





































IT. It was necessary for the appellees to show the other sales 
made by Forbes out of the league, in order to support their 
title, and to explain fully the language of the deed from 
Forbes to Mills. That deed describes the land conveyed by 
it in the following language: “All and singular a certain 
piece or parcel of land, containing 1,000 acres, and described 
as follows: In Harris county, and on Buffalo bayou, adjoin- 
ing the city of Houston, being the undivided part of the 
league granted to Allen C. Reynolds.” 

It is contended, by the appellants, that this deed only con- 
veyed 1,000 acres; but we contend that it conveyed all that 
Forbes, at this date, owned in the league. Previous to this 
deed to Mills, Forbes had deeded out of the league 500 acres 
to Smith. This sale to Smith is recited in Forbes’ deeds to 

_ Bailey and Parker. Forbes also deeded 928 acres to Bailey, 
-and to Parker two tracts of 357 and 1,643 acres, making 2,000 
acres; and it is true that the deed from Forbes to Mills men- 
tions 1,000 acres; and for this a very natural reason can be 
given, which is, that Forbes estimated the league to contain 
only 4,428 acres, the technical number of acres in a league, 
and the sales he had made prove this idea, viz.: 
ee eee eee oF 
DU tethsicibdishétastetiarasesces, See © 
To Parker, 357 and 1,643 acres, making...... 2,000 
To Mills, he names it as....................- 1,000 * 
Making exactly............ 4,428 acres 

While this makes plain why Forbes supposed that. the 
league contained 4,428 acres, and that there were 1,000 acres 
unsold or “undivided,” yet he intended to convey, and did 
convey, al] of the league he then owned. 

In the fourth volume of Bacon’s Abridgment, title Grants, 
subdivision I, p. 526, it is held: “Grants are to be construed 
according to the intention of the parties; and if there appears 

any doubt or repugnancy in words, such construction is to be 
made as is most strong against the grantor, because he is pre- 
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sumed to have received a valuable consideration for what he 
parts with.” (Also, see the authorities cited to the text.) 

And again, under the same subdivision, p. 528, it is held: 
“The great rule of construction, with respect to deeds and 
contracts, is to give that which will effectuate the intention 
of the parties, if such intention be consistent with the princi- 
ples of law.” (Also, see authorities cited to the text. We 
refer, also, to Berry v. Wright, 14 Tex., 273; Barret v. Bar- 
ret, 4 Desan, (8. C.,) 447; Williams rv. Claiborne, 7 Sm. & 
M., 488; Middleton x. Pritchard, 3 Seam., (Ill) 510; Co- 
checo Co. v. Whittier, 10 N. H., 305; Doe v. Porter, 3 Pike, 
(Ark.,) 18; Jackson v. Clark, 7 Johns., 217; Litchfield v. Cud- 
worth, 15 Pick., 23; Frost v. Spaulding, 19 Id., 445; Bridge 
v. Wellington, 1 Mass., 219; 4 Id., 135; 6 Id., 24; 7 Id., 381; 
Dawes v. Prentice, 16 Pick., 435; Huntington v. Havens, 5 
Johns. Ch., 23; Hayes v. Kershow, 1 Sandf. Ch., 258; Whee- 
lock rv. Moulton, 15 Vt., 519; Doe v. Greathed, 8 East, 91.) 

There was no fraud, no concealment or suppression in this 
sale to Mills; and the face of the deed shows that it was the 
intention of both Forbes and Mills, that Mills should have 
the undivided or unsold part of the league. (Dalton r. Rust, 
22 Tex., 134; Maxey vr. O’Connor, 23 Tex., 234; Boar v. Me- 
Cormick, 1 Serg. & R., 166; 6 Id., 487; 13 Id., 140; Gal- 
braith v. Galbraith, 6 Watts, 117; Fleet v. Hawkins, 6 Munf., 
188; Mann rv. Pearson, 2 Johns., 37; Taylor v. Fleet, 4 Barb., 
| 95; Campbell v. Clark, 6 Mo., 219.) 


Moore, Assocrate Justice.—This suit, as originally 
brought, purports to be, as against appellants, an action of 
trespass to try title to 357 acres of land, a part of the league 
of land originally granted to Allen C. Reynolds. Appellees, 
(plaintitis in the court below,) in their petition, claim to be 
entitled to said 357 acres of land, which they purport to de- 
scribe by metes and bounds in exhibit A, attached to the 
original petition, by and through a regular chain of convey- 
ance to their ancestor, A. T. Morse, from R. M. Forbes, who 
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is admitted to have formerly owned the entire Reynolds 
league, the chain of conveyance relied upon to establish their 
titles, as follows, to wit: (1) Deed from Forbes to J. A. Parker, 
dated March 16, 1855; (2) Letters from A. Parker to J. W. 
Lawrence, of March 12 and August 3, 1860, claimed to au- 
thorize Lawrence to sell and convey the land; (3) Deed from 
J. A. Parker and Louisa C.. Parker, his wife, by J. W. Law- 
rence, to A. T. Morse, dated September 24, 1860. 

If the judgment of the court rested on no other foundation 
than the averments of the original petition, it should be re- 
versed. And if appellees relied solely upon the title of J. A. 
Parker, we would be forced to hold that the evidence was 
insufficient to warrant their recovery of the land adjudged 
them; for it is demonstrable, beyond all cavil, from the evi- 
dence set out in the statement of facts, that no land whatever 
is described in the original petition, or conveyed by said deed 
from Forbes to Parker, in so far as it relates to the land 
supposed to be sued for in the original petition; that the 
alleged boundaries of the supposed 357 acres of land, for 
which suit was first brought, set forth in the petition and 
given in said deed, merely describe or trace a straight line 
across the league. 

But the judgment before us is not based upon the allega- 
tions of the original petition, and is for another and altogether 
' different parcel of land from that originally sued for, and 
supposed to have been described in the exhibit to the origi- 
nal petition. To the tract recovered, appellees deraigned 
title from Forbes by an entirely different chain of title than 
that shown by the deeds previously mentioned, and with 
which they had no connection whatever; unless they tend, 
as appellees seem to think, to support the title upon which 
they really recovered. 

Jn an amended petition, filed August 8, 1874, the plaintitts, 
after reiterating the ownership of their ancestor, A. T. Morse, 
as previously pleaded, say the land sued for “‘may not be a 
part of the tract described in exhibit A to their original peti- 
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tion, but may be, and more likely is, a part of said tract in 
exhibit B, a part of this amendment.” Exhibit B reads as 
follows: “A part of a league of land granted to A. C. Rey- 
nolds, situated in the county of Harris, and State of Texas, 
beginning on the south side of Buffalo bayou, at the northeast 
corner of said league; thence south along the east line of said 
league to its southeast corner; thence west 335 varas for a cor- 
ner; thence north to the south bank of Buffalo bayou for a cor- 
ner; thence down the meanderings of said Buffalo bayou to the 
place of beginning, containing 300 acres of land, more or less.” 
This exhibit correctly describes the land occupied and held 
by appellants, and for which appellees got judgment. But 
appellants contend that neither the pleading nor proof war- 
‘ant the judgment. They insist, that as appellees claim to 
have aequired their title to the land tor which they sue by a 
deed from Parker and wife (by Lawrence, their attorney) to 
A. T. Morse, they were not entitled to recover on a title not 
supported by this deed. They also insist, that no other evi- 
dence of title was admissible under the allegations of their 
petition. Ifthe original petition had not been further amend- 
.ed, this objection would certainly have been entitled to grave 
consideration ; but on November 6, 1874, plaintiffs, by leave 
of the court, again amended their petition, and, together with 
other things not necessary to mention, say: “ But said A. T. 
Morse also had held and owned a perfect title to the tract of 
land described in exhibit B to their amended petition, filed 
August 8, 1874, the same in which they pray for an order of 
survey; and that said A. T. Morse had held and owned said 
perfect title to said tract of 300 acres, more or less, by a 
regular chain of transfers and deeds from Robert M. Forbes 
down to him, (the links or papers, or copies thereof, which 
make said chain, will be shown to the court,) and that what-. 
ever right said A. T. Morse obtained under said deed, exe- 
euted by said attorney in fact, (Lawrence,) supports and sus- 
tains the title of said Morse to said tract described in said 
exhibit B to said amended petition.” 
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It plainly appears, that appellees, by this amendment, 
claim the land for which they got judgment by a different 
chain of title from that alleged in their original petition. 
Certainly, if they proved this averment they were entitled to 
judgment, whether the deed by Lawrence, as attorney for 
Parker, supported and sustained the title thus proved, or not. 
If appellees had a perfect title, it needed no support. A party 
may claim land under as many different titles or chains of 
title as he can, or deems it to his interest to acquire; but 
certainly a perfect title should not be excluded from the jury, 
because he may have mistakenly alleged in the petition that 
he has another title which supports and sustains the perfect 
title. 

Let us, then, see whether appellees were entitled to the 
land adjudged them under this other title, set up in their 
amended petition. It was admitted, as we have said, that 
title to the entire league was at one time in R. M. Forbes; 
and all parties now claim and attempt to deraign title from 
and under him. , 

The first tract sold by Forbes, is that known as the Smith 
tract of five hundred acres, The next, is the Bailey or Dozier 
tract, purchased November 17, 1849, by Bailey, and subse- 
quently sold by him to Dozier. This tract is described in 
the deed as “ beginning at the northeast corner of a survey 
made for J. W. N. A. Smith, on the south bank of Buttalo 
bayou; thence south, along the east line of said survey, to 
the back or southern boundary line of the league; thence 
east, along said southern boundary tine, to such point on said 
line that a line running due north, and parallel with the east 
line of the survey made for said J. W. N. A. Smith, and ex- 
tended to the bank of Buftilo bayou, and thence with the 
meanderings of said bayou to the place of beginning, shall 
contain an area of nine hundred and twenty-eight acres.” 

Notwithstanding it was admitted that the title for the entire 
ieague was in Forbes, as the deed to Bailey was made by one 
Spilman, it seems probable that only the remainder of the 
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league left after the sale to Smith and Spilman may have 
belonged to Forbes. This, however, is of no special moment. 

On March 16, 1855, Forbes made a deed to Parker, pur- 
porting to convey two tracts; the first, of three hundred and 
fifty-seven acres, described as follows: “ Beginning at a point 
on the bayou, which is the northwest corner of a tract of nine 
hundred and twenty-eight acres sold by me to J. 8. Bailey, 
of the State of Virginia; thence westwardly, with the mean- 
derings of the bayou, to the northeast corner of five hun- 
‘dred acres sold to J. W. N. A. Smith by James Spilman ; 
thence south, with the east line of said tract, six thousand 
eight hundred and eighty-one varas, to the south line of the 
league; thence east with said south line, to the southwest 
corner of said tract of nme hundred and twenty-eight acres, 
so as to contain three hundred and fifty-seven acres.” 

This is also the description given of the land sued for in 
the original petition; but, as is manifest from an inspection 
of the deeds to Smith and Bailey, no land is described by 
or included within these lines. The deed does not give the 
boundary of any land whatever; it merely describes a straight 
line across the league. 

In addition to this supposed tract of three hundred and 
fifty-seven acres, Forbes, by this deed, conveyed to Parker a- 
tract described as follows, to wit: * Beginning at the south- 
west corner of the league, thence north with the west line of 





the league, to the northwest corner of the league; thence 
down the meanderings of the bayou, to the northwest corner 
of said survey of five hundred acres; thence with the west 
line of said survey, to its southwest corner; thence due east 
with the south line of the survey of five hundred acres, to 
such point that a line due south and parallel with the west 
line of the league, extended to the south line of the same, 
shall contain an area of sixteen hundred and forty-three 
acres,” 

February 20, 1860, this tract was sold and conveyed by 


similar metes and bounds, by Parker to A. T. Morse. But, 


























Hunter v. Morse. [Galveston Term, 





Opinion of the court. 





on a survey, it was found that it is not necessary to run trom 

the southwest corner of the 500-acre tract east any distance 
whatever, to include the quantity of land called for in the 
deed, but even where the line is continued on the same course 
as the west line of the Smith tract to the south boundary of 
the league, the tract contains 2,069, instead of 1,453, acres. as 
ealled for in the deed. Being a sale, however, by metes and 
bounds, all the land ineluded within the calls, when run in 
accordance with the evident intention of the parties, vests in 
the grantee. Whether the grantor may have the deed can- 
celled, because the amount of land included in the boundaries 
is grossly in excess of that supposed and intended to be con- 
veyed, or whether he is merely entitled to a corresponding 
increase in the stipulated price, (O’Connell v. Duke, 29 Tex., 
299,) we are not called upon to determine. 

On the 21st of July, 1857, Forbes, in consideration of 
$5,000, sold and conveyed to Robert Mills “all and singular 
a certain piece or parcel of land, containing 1,000 acres, situ- 
ated and described as follows: In Harris county, and on Buf- 
falo bayou, adjoining the city of Houston, being the undivided 
part of the league granted to Allen C. Reynolds.” 

As it is upon this deed appellees rely to establish their title 
to the land for which they got judgment, it is necessary to 
determine what land, if any, passed by it to Mills. An in- 
spection of the previous conveyances, in connection with a 
survey of the league and the several tracts previously sold, 
shows that if the league contained its correct quantum of 
land, and the deed from Forbes to Parker had operated to 
convey two tracts of the number of acres and in the locality 
indicated, that there would have been just a thousand acres 
in the league still unsold when the deed to Mills was made, 
which might have been embraced either in one or two par- 
cels—one immediately south of the Smith tract, and the other 
on the east side of the league, covering the land described in 
the judgment. But, giving its legal effect to the deed from 
Forbes to Parker, there would have remained only 931 acres 
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unsold, the locality of which might have been the same as 
just stated. 

The league, however, in fact, contained 4,963 acres. If 
we deduct the quantity actually conveyed by the previous 
deeds, there remained unsold at the date of the deed to Mills 
1,466 acres; and if we deduct 3,428 acres, the quantity sup- 
posed by Forbes to have been previously sold, there remained 
1,535 acres. In either case, the unsold portion of the league 
necessarily must have included the 300 acres recovered by 
appellees. Now, certainly, there is a very great difference 
between the quantity of land actually unsold and that which 
we must infer the parties to the deed supposed. But, as has 
previously, in effect, been said, if Forbes is satistied, it does 
not lie in the mouths of strangers to complain. And although 
the deed is very carelessly and informally drawn, we think it 
must be construed to vest in the vendee all of the league re- 
maining unsold at the date of the deed. Unless it is held to 
convey all of the unsold parts of the league, it can have no 
effect whatever; for there is nothing to give it application to 
one part or portion of the unsold or undivided part, as it is 
expressed in the deed, rather than another. The language 
of the deed plainly indicates that it was the intention of 
Forbes to convey to Mills all of the league which he supposed 
he then owned. : 

The only remaining question is,—Did appellees show title 
to the 300 acres claimed in their amended petition, which, as 
we have seen, vested in Mills? This evidently depends upon 
the effect to be given to the adjustment of their conflicting, 
or supposed conflicting, interests, and the agreement to par- 
tition all the land outside of the Smith tract, entered into 
July 21, 1866, between Sydnor, the vendee of Mills; Dozier, 
the owner of the Bailey tract; and A. 'T. Morse, who unques- 
tionably owned all the land which had been legally conveyed 
by Forbes to Parker. At the date of this agreement, the title 
to this particular part of the leagne was unquestionably in 
Sydnor, to whom it had been conveyed by Mills. 
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Neither Parker, nor any one claiming under him, had, or 
then claimed to have, any interest or title to it, by reason of 
conveyance from Forbes of the imaginary or supposed tract 
of 357 acres. Certainly, Sydnor’s right to convey to whom he 
pleased cannot be denied or questioned. Did he convey it 
to. Morse? Evidently he did not, by a regular deed of con- 
veyance. But the agreement of partition, with the map at- 
tached and made a part of it, shows that such was his inten- 
tion; and that it was the understanding and probable belief 
of all the parties that the agreement for partition was suffi- 
cient to effect this intention, cannot, we think, be doubted. 

The testimony shows, that, outside of Morse’s supposed 
equity as a purchaser from Parker of the 357 acres, for which 
Parker had no title, there was ample consideration to support 
the transfer to him of this 300-acre tract by Sydnor. 

The agreement to partition, in connection with the map 
and the other evidence in the case bearing upon the question, 
is sufficient to estop Sydnor from denying that appellees are 
the equitable owners of the land, if the controversy was be- 
tween them. - If so, it is sufficient against appellants, who 
are mere occupants, without any valid legal or equitable title. 
Their only pretense of title is under the deed to Parker for 
the imaginary 357-acre tract, previously referred to. 

No error being shown in the record of which appellants 
an complain, the judgment is affirmed. 


AFFIRMED, 





W. H. Howarp et at. v. H. C. PARKER ET AL. 


1, INJUNCTION.—The act of 1873, to regulate the practice of medicine, 
did not impose on any member of the board of medical examiners 
the duty of notifying the others of the time and place of organiza- 
tion of the board; and under that act, a failure to give such notice 
to another member of the board would not afford sufficient ground 

for injunction to restrain the board, when organized, from discharg- 
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ing its appropriate functions under the law as a board of medical 
examiners. 

2. INJUNCTION—DAMAGES.—See statement of case for facts alleged on 
which an injunction was awarded, which neither entitled the peti- 
tioner to an injunction nor to damages. 


AppraL from Harris. Tried below before the Hon. James 
Masterson. . 

The Legislature of Texas passed an act entitled “ An act 
to regulate the practice of medicine,” and the same became 
a law on the 16th day of November, A. D. 1873. (Laws 13th 
Leg., p. 74.) 

The act provides, in section 3, “That the County Courts 
of the several counties in this State shall, at their first regular 
term after the passage of this act, or as soon thereafter as 
practicable, severally appoint a board of medical examiners 
for their respective counties, to be composed of not less than 
three practicing physicians of known ability, and graduates 
of some medical college recognized by the American Med- 
ical Association, who shall, immediately after accepting such 
appointment, select one of their number president and one 
as secretary, and adopt all necessary rules and regulations 
for their guidance and control in the examination of appli- 
cants for certificates of qualification, as required by section 1 
of the act. Any two of them shall have authority to grant 
certificates.” * * * 

The County Court of Harris county appointed upon the 
board of medical examiners for Harris county the appellee 
Parker, who was not qualified under the act,—one who was 
not a * graduate of some medical college recognized by the 
American Medical Association.” 

Six of the members of the board met and’ organized the 
board. All the members appointed were not actually noti- 
fied of the time and place of meeting for organization. 

Two of the members appointed by the County Court of 
Harris county, to wit, I. C. Parker and James H. Blake, 
one a professed homeopathist, and not a graduate of any 
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medical college recognized by the American Medical Asso- 
ciation, and the other a graduate of two colleges, one a 
homeopathic institution, and the other a college that is ree- 
ognized by the American Medical Association, not having 
been notified that they might participate in the organization 
of the board, brought this suit against those who organized 
the board. 

The petition contained a prayer for an injunction to restrain 

the “ defendants, and each of them, from performing, or at- 
tempting to perform, any of the duties or functions belong- 
ing or pertaining to either of them as members of the board 
of medical examiners, and from acting as said board, until 
the said board shall have been organized according to law, 
after giving each member thereof appointed by the County 
Court due and reasonable notice of the time and place of 
meeting for that purpose,” e. 

And further: “That the defendants be required and com- 
pelled * * to recognize and treat plaintitis as members 
of said board;” and concluded with a prayer for $5,000 ex- 
emplary damages. 

The petition alleged that defendants arrogated to them- 
selves the sole right to exercise and perform the duties of 
the board, and refused to recognize plaintiffs, &c.; that de- 
fendants had been actuated by spiteful and malicious motives ; 
that said acts were wanton and deliberate insults and out- 
rages to and upon plaintiffs’ feelings, &c., and were done to 
injure plaintiffs’ good standing as physicians, &e. 

The defendants demurred to the petition; the demurrer 
was overruled; the cause submitted to the jury upon the 
question of damages, and a verdict of $220 exemplary dam- 
ages awarded against the defendants. The judgment was 
entered accordingly, and the court further, by decree, vacat- 
ed, set aside, and held for naught the organization “of the 
board of medical examiners for Harris county, and all acis 
and proceedings of said board thereunder, and perpetuated 
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the injunction, forever enjoining and restraining the defend- 
ants from any further proceedings thereunder. 

The plaintiffs were adjudged to be members of said board, 
and the defendants are commanded, adjudged, decreed, and 
required to so recognize the said plaintiffs; and organization 
is forbidden until proper notice is given. 


Goldthwaite & Turner, for appellants, contended— 

I. That the court erred in overruling the demurrer, and 
that if plaintifis below had any remedy, it was by mandamus; 
citing High on Extraordinary Legal Remedies, sec. 6, p. 10. 

If. That no punitive or exemplary damages should have 
been awarded by the jury in this case. 

On the contrary, the testimony of the plaintiffs’ own wit- 
nesses, Doctors Howard and Stewart, and that of Dr. Me- 
Donnell, a witness for defendants, most clearly shows the 
entire absence of all evil animus on the part of the defend- 
ants, from beginning to end. 


Garnett & Garnett, for appellees.—As to the writ of man- 
damus being the exclusive remedy by which plaintiffs were 
to be entirely relieved from all their grievances, we cannot 
agree with appellants’ counsel. This, by the way, is not sur- 
prising or unusual. 

IIad the defendants been properly organized, their officers 
legally elected and installed, and the board proceeding in 
accordance with law, then, perhaps, a mandamus would have 
been the remedy to compel them to recognize any member 
who might have been refused admission to the full rights of 
membership. But we apprehend that no authority can be 
found that would countenance a mandamus against a corpor- 
ate body of any kind, where it. had never organized, and 
where certain persons, claiming to represent the body, were 
so proceeding without warrant or authority. 

The court did not err in sustaining the plaintiffs’ exceptions 
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to the defendants’ plea setting up the ineligibility of the plain- 
tiff H. C. Parker, because— 

1. The defendants showed no right or interest in them- 
selves, that entitled them to set up any such matter, or to 
inquire into it. 

2. The District Court, in this proceeding, had no jurisdiction 
to inquire into Parker’s eligibility. The County Court had 
the full and exclusive jurisdiction to make the appointment. 

3. The facts set up in the plea, as constituting Parker’s in- 
eligibility, were not sufficient. 

The sum and substance of the facts alleged by defendants 
are: that Parker was not a graduate of any medical college 
‘recognized by the American Medical Assoeiation; that. he 
practiced homeopathy, and therefore was disqualified from 
sitting on the board. It is true, that our Legislature, in the 
act referred to by appellants, has attempted to encourage 
and sustain that disgracefully proscriptive feeling that seems 
to prevail among the greater number of physicians of the 
allopathic persuasion, who set themselves up as the “great 
shining lights,” to whom all must look for information and 
instruction in medical matters. 

These medical gentlemen, the allopaths, have formed a 
combination throughout the length and breadth of the land, 
and they call it “The American Medical Association,” in 
whom, they insist, all the medical learning and skill of the 
past and present is centered, and upon whom they would 
have us look as an immaculate association—pure and un- 
spotted. 

This association, of which the defendants claim to be mem- 
bers, through the State Medical Association, have seized upon 
the act referred to as a delicate morsel. In it, the long hoped 
for power, they fondly persuaded themselves, had been given 
them to “squelch out” homeopathy and all systems of medi- 
cine differing from theirs, and thus compel the ignorant, un- 
sophisticated citizens of this State to patronize their immacu- 


late body. 
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But, if we mistake not, our Constitution affords the people 
and the plaintiffs a safeguard and bulwark against any such 
legislation as that which our Legislature undertook to impose 
upon them in section 3 of the act referred to, and will pre- 
vent the defendants from availing themselves of the high and 
mighty privileges thereby conferred exclusively upon them. 

Article 1 of section 2 of the Constitution, provides that no 
man, or set of men are entitled to exclusive separate public 
emoluments or privileges. 

Article 1 of section 18 of the Constitution, provides that 
perpetuities and monopolies are contrary to the genius of a 
free government, and shall never be allowed. 

This act undertakes to provide, that no one but a graduate 
of some medical college recognized by the American Medi- 
eal Association shall sit upon the board of medical examin- 
ers; and this board, the court will bear in mind, are to con- 
trol the whole hygiene of the State, and to dictate who is to 
minister to ourselves and our families in sickness. 

Now, we submit, that the Legislature had no right to pre- 
scribe any such qualification as the test of a man’s eligibility 
to sit upon this board; that it had no power to confer upon 
the graduates referred to the exclusive privilege of filling the 
positions provided for in the act; that it had no right to con- 
fer upon these graduates such privileges, and at the same 
time deny them to another man, who is equally intelligent, 
and as accomplished in all the learning of the profession as 
the graduate, and who has obtained his learning elsewhere 
than at a medical college recognized by the American Medi- 

-eal Association. -Is this sort of a doctrine to be tolerated in 
this country? Is a man, because he is not able to pay the 
enormons charges incident to an attendance upon one ot the 
institutions mentioned in the act, to be debarred from the 
privilege of practicing medicine, and from filling the posi- 
tions provided for in the act, simply because he is not a grad- 
uate of a medical college recognized by the American Medi- 
cal Association, when, at the same time, he has, by hard labor 
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and study by his pine-knot torch, after his day’s work is done, 
qualified himself as a physician, and become deeply learned 
in all the mysteries of the profession ? 

Is this sort of a man (and we undertake to say there are 
many such) to be told that his learning is a dead-letter, be- 
cause he acquired it by his pine torch instead of in a brick 
college, elaborately fitted up and ornamented with frescoed 
walls and costly center-pieces, and recognized by the Ameri- 
ean Medical Association ? 


GouLp, AssoctaTE Justicr.—If the statute had imposed on 
each person appointed by the County Court a member of the 
board of medical examiners, and accepting such appointment, 
the duty of notifying the others of the time and place of or- 
ganization before participating therein; and if the petition 
had charged, and the evidence established, a willful omission 
to perform that duty, we would still hesitate to enjoin the 
appointees from proceeding to perform the public duties of 
the board, under and because of an organization had without 
such notice. No authority has been produced for such an 
injunction on such grounds; and it would seem that the legal 
remedies for the injury to those thus excluded from sharing 
in the organization are too nearly adequate and complete to 
justify it. 

But the statute imposed no such duty on the appointees ; 
and whilst it was certainly proper that the organization should 
have been under such circumstances as to give all appointees 
an opportunity to participate, we cannot hold that any mem- 
ber of the board subjected himself to an action by merely 
taking part in such organization, without having first assured 
himself that there was no appointee who did not have such 
opportunity. 

The petition fails to allege, and the evidence to establish, 
any legal injury or cause of action entitling plaintiffs to either 
an injunction orto damages. It is not alleged or proved that 
plaintifis ever applied to the board, or any officer or member, 
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to be admitted as members thereof, or to have the organiza- 
tion set aside, for the purpose of affording them an opportu- 
nity to participate therein. On the contrary, they themselves 
testify that they made no such demand, and the evidence 
shows no action of defendants amounting to a refusal. We 
think that such demand should have been made before ap- 
pealing to the courts. 

The statute has been changed so as to leave it no longer 
a practical question as fo plaintiffs’ right to membership in 
the board; and as it is evident, from the testimony of the 
plaintiffs, that they have no cause of action, the judgment 
is reversed and the cause dismissed. 


REVERSED AND DISMISSED. 





Victor GIRARDIN ET AL. V. FRANK DEAN. 


1. PLEA OF RES ADJUDICATA.—The applicability of the plea. of res 
adjudicata depends upon the identity of the cause of action or 
matter of defense in issue, and not the identity or similarity of the 
points or grounds urged to support the action or matter of defense. 

2. JUDGMENT, CONCLUSIVENESS OF.—Al]] the matters involved in the 
issue determined by the court are as fully concluded by the judg- 
ment as those considered and discussed, if the matter put in issue 
has been determined on its merits. 

3. RES ADJUDICATA—PARTIES.—The fact that parties in the first suit 
are not identically the same as those in the second, when the first 
ease Was decided on its merits, and not upon exception to the join- 
der or non-joinder of parties, is no answer to the plea of former 
judgment. 

4. SAME—PRACTICE.—The plea of former judgment being sustained as 
to part of the plaintiffs, under our liberal system of practice, the 
remaining plaintiffs, in an effort to protect themselves against the 
collection of a tax, could proceed with the suit, if after such dis- 
missal the court had jurisdiction of the suit as changed, by the effect 
of the plea, as to the other plaintiffs. 

. SAME—WANT OF JURISDICTION.— The aggregate amount of the 

taxes sought to be «ejoined having been reduced by the effect of 

the plea of former judgment below the sum of five hundred dollars, 
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the District Court had no jurisdiction, and it was therefore error to 
render any other judgment than a dismissal. 

AppeaL from Galveston. Tried below the Hon. William 
I. Stewart. 

Under the act to authorize the several counties of the State 
to raise means to pay their indebtedness, approved May 1, 
1874, (Paschal’s Dig., 6026m.,) the County Court of Galveston 
county levied, for the year 1875, upon the property, real and 





personal, in Galveston county, a tax of one-eighth of one per 
cent. The County Court did not levy this tax upon the oceu- 
pations and professions taxed by the State in said county. 

The law authorizing said tax is as follows: * * * The 
County Courts shall proceed to levy a special tax on the as- 
sessed valuation of real and personal property of such county ; 
and upon occupations and professions taxed by the State; 
and upon polls in said county, for the purpose of paying such 
claims. The ad-valorem tax here authorized shall in no one 
year exceed one-fourth of one per cent. The income and 
occupation tax for no one year shall exceed one-tenth of the 
tax levied by the State, and the poll tax not more than fifty 
cents for each poll in the county.” (Paschal’s Dig., 6026.) 

To restrain this tax, with several other special taxes, Joseph 
Labadie and twenty-three other tax-payers brought suit against 
Frank Dean, collector, &c.; which suit was tried on its merits, 
and judgment therein rendered against the plaintiffs. The 
case was also affirmed on appeal. (Labadie rv. Dean, 47 Tex., 
90.) 

January 11, 1878, appellants sued out an injunction restrain- 
ing Dean, the appellee, from advertising and selling their 
property for the collection of this tax, which he was proceed- 
ing to do, 

Dean demurred to the petition, and pleaded the former 
judgment, rendered in the suit of Labadie rv. Dean. 

To the plea of res adjudicata, the plaintiffs excepted. 

The plaintiffs Victor Girardin, Bernard MeDonnell, John 
Hibbert, John C. Trube, L. E. Edmonson, T. C. Armstrong, 
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F. IL. Seiting, J. W. Rice, A. C. Crawford, Victor Baulard, 
and IL. J. Lausen were not parties to the former suit. 

Of the plaintifis, the following were parties: Joseph Laba- 
die, A. T. Lutkin, Barney Tiernan, J. C. Gorham, the firms 
of A. C, Crawford & Sons, Reyband & Simmons, and Rice & 
Baulard. The members of these firms were individually in 
this suit. 

The exceptions so urged were— 

1. It appears from the plea that the parties plaintiffs in the 
former suit are not the same parties as those in this suit. 

2. It does not appear from said plea that.the issues in con- 
troversy in the former suit pleaded are the same as those in 
controversy in this suit, and that the issues in controversy in 
the former suit pleaded have been adjudicated on the mer- 
its, and have been finally determined. 

The court sustained the exceptions to the plea as to those 
not parties to the former suit, (Labadie 7. Dean,) but over- 
ruled them as to those who were parties to the former suit. 

Dedueting the amount of taxes sought to be enjoined be- 
longing to those in the former suit, there remained an amount 
in controversy (the sum of the taxes of the new parties) less 
than five hundred dollars. The petition set out the amount 
of tax claimed of each plaintiff. 

The court below dissolved the injunction, dismissed the bill, 
and rendered judgment against the plaintiff for costs and for 
eighty dollars damages, being ten per cent. on the amount 
sought to be enjoined in the petition, The plaintiffs appealed. 


L. E. Trezerant, for appellants, cited Cooley on Taxation, 
$2, 34, 250, 251, 253, 209; Cooley’s Const. Lim., 191, 488, 
518, 520; Dillon on Mun. Corp., see. 55; Sedg. on Stat. and 
Const. Law, 466; Mack v. Jones, 1 Foster, 395; Dillingham 
vc. Snow, 5 Mass., 547; Weeks v. Milwaukee, 10 Wis., 186; 
Blackw. on Tax Titles, 106, 164, 447; MeSpedon +. Mayor 
of New York, 20 How., (Pr. R.,) 395; City of Leavenworth 
v. Norton, 1 Kan., 432. 
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Frank M. Spencer, (District Attorney,) for appellee, cited 
Danl. Ch. Prac., 4th ed., 301; Story’s Eq. PL, sees. 509, 544; 
Tligh on Inj., 41-43; Makepeace v. Haythorne, 4 Russ., (Eng. 
Ch. R.,) 246; King of Spain v. Machado, 4 Russ., 225; En- 
dictt rv. Mathis, 1 Stock., 110; Bank of U. 8. v. Schultz, 3 
O., 61; Weeks v. Milwaukee, 10 Wis., 186, 205; Muscatine 
v. Railway Co., 1 Dill., 536; Ligh v. Shumaker, 22 Cal., 369 ; 
Cooley on Taxation, 154; Fall v. Ratliff, 10 Tex., 291; 
Hammonds v. Belcher, 10 Tex., 273; R. G. R. R. Co. v. Sean- 
lan, 44 Tex., 650. 


Moore, Associate Justice.—The court did not err in over- 
ruling the plaintiffs’ exceptions to defendant’s plea of res ad- 
judicata,.as to such of the plaintiffs as were parties to the 
former suit. It is plainly apparent from the answer, and ex- 
_hibits attached to and made a part of it, that the subject- 
matter of this suit is identical with one of the issues in the 
former action. In this case, just as in the former suit, the 
plaintiffs allege that the tax of one-eighth of one per cent. on 
the assessed value of the taxable property situated and owned 
in Galveston county, for the year 1875, which the defendant 
was about collecting, had not been legally levied by the 
County Court, and that the defendant had no legal authority 
to collect and enforce payment of said pretended tax. The 
relief sought in both cases is precisely the same. It is of no 
consequence, if the reasons urged to sustain the issue presented 
in this suit may not be precisely those relied upon, or in the 
mind of. the pleader, when framing the petition in the first 
ease. The applicability of the plea depends upon the identity 
of the cause of action or matter of defense in issue, and not 
the identity or similarity of the points or grounds urged to 
support or maintain the action or matter of defense ; otherwise 
litigation would only end when the ingenuity of counsel could 
not suggest additional grounds in support of the issue, though 
the gist of the issue may have been more than once consid- 


ered and decided by the court. Cases cannot be thus pre- 
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sented and determined by piecemeal. All the matters in- 
volved in the issue determined by the court are as fully con- 
cluded by the judgment as those considered and discussed, if 
the matter put in issue has been determined by the court 
upon the merits. (Rogers v. Higgins, 57 IL, 244; Chesa- 
peake Co, v. Gittings, 36 Md., 276; Phelan rv. Gardner, 43 
Cal., 306; Shepardson v. Cary, 29 Wis., 34; Burford v. Ker- 
sey, 48 Miss., 643.) 

The fact that parties in the first suit are not identically the 
same as those in the second, when the first case was decided 
on the merits, and not upon an exception to joinder or non- 
joinder of parties, is certainly no answer to the plea; other- 
Wise, no matter how often a case be decided, the parties might 
renew the litigation by simply joining with them a new party. 

But although the plea may be good in law, it is of no avail, 
as a defense, unless its material averments are found to be 
true by the jury or the court, when, by consent of parties, the 
issues of fact are submitted to its determination. It is, there- 
fore, necessary for us to consider whether the facts alleged 
in this plea have been proved so as to warrant the court in 
pronouncing a judgment upon the hypothesis that the truth 
of its averments have been established. 

Appellee’s answers presented but two issues of fact, viz.: 
1. The allegations in the plea of res adjudicata; and 2. The 
denial of the averments in the petition. The judgment does 
not, in direct and explicit terms, state the finding of the court 
on these issues. It is of no moment that it should. An in- 
spection of the record clearly shows, that if the court passed 
upon the plea of res adjudicata, it Yhust, or should, have found 
for appellee. Its essential facts were, prima fucie at least, 
established by the record of the former suit; and no rebut- 
ting evidence whatever was adduced by appellants. A con- 
trary finding would have been not only unsupported by, but 
in direct and palpable conflict with, all the evidence in the 
case, Taking it for granted, as we think we must, that the 
court found the allegations of the plea to be true, what should 
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have been its judgment? We answer, the dismissal of the 
case; for it is obvious, from the facts alleged in appellants’ 
petition, that the aggregate amount of taxes for which appel- 
lants could litigate, after the determination of the former suit, 
was not sufficient to give this court jurisdiction of the cause, 
But if it was admitted that the court did not find tor appellee 
upon the plea, but upon the general denial, notwithstanding 
the statement of facts says appellants “ proved all the allega- 
tions set forth in their petition to be true,” we would be con- 
strained to hold, as the question goes to the jurisdiction of 
the court, that it erred in not finding the plea of res adjudicata 
to be true; and whatever may have been its determination 
on the issue raised by the general denial, the case should 
have been distnissed. 

We do not say that this would be the effect of the finding, 
if the taxes of the plaintiffs who were not parties to the for- 
mer suit amounted in the aggregate to the sum of five hun- 
dred dollars; for we see no good reason why, under our lib- 
eral system of procedure, the parties bound by the former 
judgment should not be dismissed, and those who were not 
thus bound should not be permitted to proceed, if the court, 
notwithstanding the dismissal of the parties bound by the 
former judgment, still had jurisdiction of the case. If, how- 
ever, the legal effect of the verdict or finding upon the plea 
leaves the court without jurisdiction to hear and determine 
the merits, it must be dismissed as to all parties. (Bonner v. 
Watson, 6 Tex., 172. 

It follows, from what has been said, that the court erred 
in considering and determining the case upon its merits, and 
awarding damages; and, for this error, the judgment is re- 
versed and the cause remanded to the District Court, that 
such action in it may be there taken as the law bearing upon 
the facts, as they may be then and there exhibited, authorize 
and require, 

REVERSED AND REMANDED. 
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Truewart & ANnpREws y. L. H. Bapcock. 


1. LEMITATION.—The statute of limitations does not run against the 
State, nor can it run against a party claiming under the govern- 
ment, until the right accrues to the claimant. It follows, that ten 
years’ occupancy, &e., cannot avail a defendant under the plea of 
limitation, if during a portion of that time the title was in the gov- 
ernment, and the land vacant. 

2. SAME.—Nor is the above rule varied by the fact that defendant set- 
tled upon land, claiming it in good faith, and believing it to be titled 
land, paying taxes, and-all this with the knowledge of tax collectors, 
or other officers of the State. 

3. ‘TRESPASS TO TRY TITLE.—When, it: trespass to try title, the defend- 
ant relies on the statute of ten years’ limitations, and the presump- 
tion of a grant other than that under which plaintiff claims, and the 
evidence shows that the title claimed by plaintiff emanated from the 
government within ten years before the institution of the suit, and 
there is evidence tending to show a former grant, the sufficiency of 
that evidence to establish a former grant should be submitted to the 
jury as a distinct proposition. 


APPEAL from Galveston. Tried below before the Hon. 
William FH. Stewart. 

This was an action of trespass to try title. 

The appellee went upon the land in controversy on the 18th 
of July, 1852, under a deed from one F. W. Baumgarten, 
which deed recited the payment of ten dollars at the time 
of the conveyance, and recited, further, that the heirs of Gray- 
son and others having set up pretended claim or claims to the 
land, the appellee should make no further payment upon the 
said land until Baumgarten should procure from the State 
of Texas, and deliver to the appellee, a patent to the 640 
acres of land described in the deed, whereupon the appellee 
should pay to said Baumgarten $640, exclusive of the ten 
dollars already paid. The land is described in the deed as 
being on Clear creek, in Galveston county, and being the 
same tract of land surveyed on said ereck for John A. Jar- 
boe. Defendant proved that he had never received any pat- 
ent; that he had always been prepared to pay the balance of 
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the purchase-money, and had applied to his vendor for fur- 
ther conveyance, but had never received anything beyond the 
original deed. The defendant proved residence upon the 
land, use, enjoyment, ete., since the date of his deed, with 
payment of taxes during the time, and that the land was 
known as the John A. Jarboe survey. Defendant proved 
also that the plaintiff Trueheart, in the capacity of tax col- 
lector of Galveston county, collected of defendant the taxes 
for several years upon the land sued for in this action. It 
was proved, by the chief clerk of the general land office, 
that the land in controversy was at one time surveyed for 
John A. Jarboe, on a conditional certificate, issued to him by 
the board of land commissioners of Ilarrisburg county on 
the 2d day of August, 1838, but that said conditional certifi- 
eate, nor any other, was ever returned to the land office in 
the name of John A. Jarboe; that no unconditional certifi- 
sate ever issued, by virtue of said conditional certificate, to 
Jarboe, and that the name of Jarboe is not to be found on 
the old or new maps of Galveston county in the land office, 
nor on the maps of Austin’s colony. 

The plaintiffs claim under a patent for a league of land 
issued to the heirs of James H. Spillman, by the State of 
Texas, on the 39th of August, 1873; that plaintiffs held reg- 
ular title from James H. Spillman. The heirship of the par- 
ties under whom plaintitfis claim, and the issuance of the pat- 
ent to Spillman on the 30th of August, 1875, for the land 
involved in this suit, are admitted. It was also proved, that 
the land sued for is in the littoral leagues. The defendant 
plead the five and ten years’ statutes, and also possession, 
under deed duly registered, for more than twenty years, in 
good faith, and also possession for more than twenty years, 
with suggestion of valuable improvements. 

Appellee, to sustain his pleas of limitation, “proved that 
he went into possession of the 640 acres claimed by plaintitis 
in this suit, in 1852, under the deed from Baumgarten; that 
he had remained in the actual, uninterrupted, and adverse 
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possession of the land, using, enjoying, and cultivating the 
same, and paying all the taxes thereon up to the present 
time; that at and subsequent to the time of his going into 
possession there were others claiming said land, under what 
was known as the ‘Muldoon grant’; never had heard or 
known of any dispute as to the title, except as between in- 
lividuals, until after the institution of this’suit; never had 
any reason to believe that the title had not passed out of the 
government at the time he purchased from Baumgarten; 
knew that Baumgarten had been in possession of the land 
several years before he (appellee) purchased, living upon and 
cultivating the same; there were old improvements upon 
the land when he (appellee) purchased—an old house, quite 
dilapidated; did not know whether John A. Jarboe claimed 
under a location of his own certificate, or some other certifi- 
cate; knew it was called the ‘Jarboe survey’; knew that 
there were claims set up to the land under what was called 
the ‘Muldoon grant” H. M. Trueheart, one of the plain- 
tiffs in this suit, received from the defendant, (appellee,) in 
his capacity of assessor and collector of taxes, and receipted 
therefor, the taxes, State and county, for the years 1857 and 
1868, inclusive.” 

The court charged the jury, among other things, as follows: 
“Tf you believe, from the evidence, that at the time of his 
settlement upon the land the defendant settled in good faith, 
and believed at the time that the title had passed out of the 
government; and if you further believe that the defendant, 
ever since his first settlement upon the land, has continuously 
resided thereon, and claimed and cultivated, used or enjoyed 
the same, unmolested by adverse suit, and that such posses- 
sion has been peaceable, adverse, exclusive, and continuous, 
and that such occupancy has been in good faith, and that he 
has yearly ever since rendered the same for taxes, and has 
annually paid to the State and county all the taxes thereon, 
from his first settlement, and that such occupancy and posses: 
sion and claim of defendant and payment of taxes were known 
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to the State; and if you further believe, from the evidence, 
that such occupancy and possession has been for a period of 
ten years next before the 25th day of May, 1874, exclusive 
of the time that elapsed between the 28th day of January, 
A. D. 1861, and the Ist day of April, 1870, then you will be 
‘authorized to find for the defendant.” 

Verdict and judgment for defendant. 


Joseph & Kittrell, tor appellant, contended, that the right of 
the State is not barred by five years’ possession under deeds 
duly registered, paying taxes, &c.; nor by ten years’ naked 
possession, use, and enjoyment, paying taxes; nor by twenty 
years’ or longer naked possession. 

Both the five years’ statute, which gives title by possession 
and enjoyment for five years under deed or deeds duly regis- 
tered, with payment of taxes, and the ten years’ statute, (Pas- 
chal’s Dig., 4624; Stat. of Lim., sec. 17,) which gives title by 
possession and enjoyment for ten years without evidence of 
title, provide that the right of the government shall not be 
barred. The strictest possible construction that can be placed 
upon section 17, the section with reference to which the charge 
of the court was given, would seem to be, that ten years’ pos- 
session will not bar the government; but will any length of 
possession, unaccompanied by such circumstances as raise the 
presumption of a grant, bar the right of the State to real 
property ¢ 

* Nullum tempus occurit regi has been recognized*in the 
United States; and it is held that the statute of limitations 
does not run against the State, nor against the United States, 
unless it is expressly so provided.” (1 Cooley’s Blackstone, 
247, note; Ang. on Lim., secs. 34-41; Sayles’ Prac., sec. 
219; 2 Mason C. C., 315; 11 Gratt., 516; State ¢. Joiner, 
23 Miss., 500; Jackson +. Winslow, 2 Johns., 82; 6 Porter, 
89; 8 Barb., 189; 48 Me., 516; 18 Johns., 229; 3 Serg. & 
R., 291; J. Seammon, (Ill.,) 70-107; 4 Bibb, 554; 6 Peters, 
666; 37 Tex., 305-482.) 
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The plea of defendant of twenty years’ possession was evi- 
dently drawn, as argument in the court below suggested, 
with feference to the defense of the presumption of a grant. 

That the presumption of a grant cannot be sustained in 
this case,—. 

Ist. Because the deed under which the defendant claims. 
repels the presumption of a grant. 

2d. Because the land in controversy is within the littoral 
leagues, and the consent of the Federal Executive of Mexico 
Was necessary to pass title to the same, which consent is nei- 
ther alleged nor proven. 

3d. Beeause the defendant has made no allegations on 
which to base the proof of a presumption of a grant. 

The deed under which the defendant claims recognizes 
the title to the land to be in the State, and makes a deliv- 
ery of the conveyance of such title to defendant condition 
precedent to the payment of the purchase-money to his grant- 
or. This payment defendant proves he has never made, be- 

‘ause he has never received further title. This recital in the 
defendant’s grantor’s deed is alone sufficient to repel every 
presumption of a grant. 

«The presumption of a grant can never fairly arise where 
all the circumstances are consistent with the non-existence of 
a grant, nor a fortiori where the claim is of such nature as is 
at variance with the presumption of a grant.” (Taylor ». 
Watkins, 26 Tex., 693, 697,699; Yancey v. Norris, 27 Tex., 
40; Sulphen v. Norris, 44 Tex., 204; 2 Wash. on Real Prop., 
293; 1 Wash. C. C., 70.) 

“Tt is well-settled law of this State, that the consent of the 
Federal Executive of Mexico was necessary to pass title to 
land within the littoral leagues.” (Paschal’s Dig., art. 546; 
Taylor v. Watkins, 26 Tex., 689; Yancey rv. Norris, 27 Tex., 
40; Smith v. Power, 23 Tex., 219; 3 Tex., 321,499; 5 Tex., 
410; 9 Tex., 410, 556; 10 Tex., 316; 42 Tex.,410; Plummer 
v. Power, 29 Tex., 16.) 

We submit, that the right of the State, nor of its grantees, 
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can in anywise be affected by the receipt of taxes paid by 
defendant, nor the plaintiff be estopped to assert title to this 
land by reason of having collected taxes paid upon “it by 
detendant. 

The. public officers of the State are chosen for the purposes 
of conducting the government, and are not mere agents of 
the State, whose acts are binding to such an extent as to es- 
top the State from asserting its rights to property. (Rossire 
v. City of Boston, 4 Allen, (Mass.,) 57; 1 Allen, 101, 172, 
417.) 

We confidently submit, that the doctrine of estoppel can 
have no application to this case. The defendant knew the 
state of the title to the property; he was not misled by any 
act of the State or its agents; he asserted his title and ex- 
pended his means when he could have easily possessed him- 
self of all the information that was necessary to fully inform 
him in the premises. (3 Wash. on Real Prop., ch. 2; Big. 
qn Est., 480, 600, 586; Burleson v. Burleson, 28 Tex., 415; 
Scoby v. Sweatt, 28 Tex., 730, 731.) 

The defendant was bound to take notice, and did have 
notice, that the title had not passed out of the State, and that 
his possession was not of such nature as to support his claim 
for valuable improvements. 


L. F. Price, for appellee.—From the authorities, we submit 
that the following propositions are fairly deducible, viz.: 

First. A grant, under certain conditions, may be presumed 
as well against the State as against an individual. (Lewis v. 
San Antonio, 7 Tex., 304; 5 Tex., 413,414; 26 Tex., 314.) 

Second. In the exercise of this presumption, there is no just 
or reasonable distinction between a corporeal and an incorpo- 
real hereditament. (1 Phil. on Ev., 455; Cowen and Iill’s 
Notes, 298, and authorities there cited ; Lewis v. San Antonio, 
7 Tex., 305, 807.) 

Third. Presumption or non-presumption strictly a jury ques- 
tion, 
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Fourth. The fact that the land had been the subject of liti- 
gation between individual claimants is a “ cogent circumstance 
favoring the presumption that the title had passed out of the 
government.” (Eerndon v. Casiano, 7 Tex., 336.) 

Fifth. The presumption of an ancient grant is not affected 
by the recent issue of a patent to an adverse claimant. (Paul 
v. Perez, 7 Tex., 338.) 

Sixth. The fact that the vendee goes into possession under, 
and relies upon, a deed duly registered, without any knowl- 
edge of inherent defects in his vendor’s title, as relates to the 
government, but with the knowledge of individual adverse 
claims, and continues in that possession undisturbed by the 
government, and not dispossessed by individual claimants 
for a period of more than twenty years, rendering and pay- 
ing to the State and county all the taxes thereon annually, 
would, taken together, be such facts as would authorize a 
jury to presume a grant. 

“ Where the statute of limitations can run, the rule is im- 
perative as a law of prescription, and vests an absolute title ; 
but where it does not run, as against the crown and the State 
under the common law, those courts act by analogy, and 
presume a grant from long possession. This has been done 
on possession of various lengths, from twenty to sixty years. 
The later decisions incline to twenty years, and our own 
courts have strongly intimated a period analogous to the 
longest period of limitation known to our statutes.” (Mitchel 
r. United States, 9 Pet., 760; 1 Greenl. Ev., sees. 45,17; Jack- 
son vr. McCall, 10 Johns., 377; 2 Cowen & Hill’s Phillips, 354; 
Gilchrist +. MeGee, 9 Yerg., 455.) 

Then we contend, that a grant from the government being 
presumed, the patent issued to appellants in this case, if it 
intended to convey the land in controversy, was so far void. 
The very fact that a sufficient length of adverse holding had 
elapsed, would operate a divestiture of title in the govern- 
ment, creating a corresponding inability to confer title. (See 
Shep. Touch., 245; Patterson v. Jenks, 2 Pet., 216; Thomp- 
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son v. Gaillard, 3 Rich., 418; Pollard 7. Greit, 8 Ala., 930; 
7 An. Dig., 289, 290; Sm. Dig., 245.) 


Roserts, Cuter Justice.—This case was advanced for a 
hearing out of its order, upon motion of appellants. 

The assignment of error relied on was the error of the 
court in the third subdivision of the charge. 

The propositions designed to raise the questions on this 
charge were too numerous and minute in the subdivision of 
the points of objection, and, as a consequence, caused the 
matters in the record, stated under each, to be too much 
detached and often repeated, instead of being combined 
under one or two propositions, that would have more forcibly 
and appropriately presented the grounds of objection which 
were really designed to be presented. 

Those propositions, though raising the desired objections 
to the charge, might well have been presented in one, by 
adding together whaf, in substance, was contained in two of 
the assignments of error, with a small addition, thus: “The 
court erred in instructing the jury that they might regard the 
statute of limitations of ten years’ possession as running 
against the State, and in favor of the defendant, prior to the 
issuance of the patent for the land to the plaintiff’s vendor, 
if the defendant had settled on the land in good faith, believ- 
ing at the time that the title had passed ont of the State, 
and that he had paid the taxes, and that such possession, 
claim, and payment of taxes were known to the State.” 

Under this proposition, all of the leading facts might have 
been stated, showing that the patent had issued on the 30th 
of August, 1873, and that plaintiffs’ chain of title under it 
was admitted to be complete; the possession of defendant 
from 1852; payment of taxes; the title under which he took 
possession tending to give notice that the land was vacant; 
the evidence, in substance, of Rhoads Fisher, tending to show 
that the land was vacant until said patent issued,—all of which 
matters were stated under one or the other of the several 
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propositions, To this may be added, that the court charged 
the jury to find for the plaintiffs under their title, unless de- 
fendant was protected by the ten years’ limitation, of such 
character as is mentioned in the charge; which was, first, 
that it would be no defense if the defendant knew that the 
land was vacant when he settled upon it; and, second, (the 
charge assigned as error,) “ But if you believe, from the evi- 
dence, that at the time of his settlement upon the land the 
defendant settled in good faith, and believed at the time 
that the title had passed out of the government; and if you 
further believe that the defendant, ever since his first settle- 
ment upon the land, has continuously resided thereon, and 
claimed and cultivated, used or enjoyed the same, unmolested 
by adverse suit, and that such possession has been peaceable, 
adverse, exclusive, and continuous, and that such occupancy 
has been in good faith, and that he has yearly ever since 
rendered the same for taxes, and has annually paid to the 
State and county all of the taxes thereon, from his first settle- 
ment, and that such occupancy and possession and claim of 
defendant and payment of taxes were known to the State; 
and if you further believe, from the evidence, that such occu- 
pancy and possession has been for a period of ten years next 
before the 25th of May, 1874,” (the date when the suit was 
brought,) “exclusive of the time that elapsed between the 
28th day of January, 1861, and the Ist day of April, 1870, 
then you will be authorized to find for the defendant.” 

There was no further charge relating to.the merits of the 
case, and this, and this alone, was that upon which the jury 
found a verdict for the defendant. 

This mode of presenting the case for consideration has been 
adopted, in preference to considering in detail the several 
propositions in the brief that would lead to the same result. 

The previous part of the charge expressly indicates this to 
be a charge upon the statute of limitations of ten years; and 
as such, in reference to the facts.of this.case, it was certainly 
erroneous. 

17 
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The statute of limitations does not run against the State. 
(Paschal’s Dig., art. 2593.) There was evidence tending to 
show that the land was vacant previous to the date of the 
patent issued on the 30th of August, 1873, the year before 
the suit was bought; and the fact that the patent then issued 
for the land, itself tended to raise a presumption that the land 
was vacant previous to that time. In this case, as in that of 
Smith v. Power, 23 Tex., 29, it was not shown how long the 
land was located before the patent issued; and it was there 
held, that if that fact was for the advantage of the person 
who pleaded the statute of limitations, it was incumbent on 
him to show it. And in the same case it was said, that * it 
is well settled, in a ease like the present, that the statute does 
not commence to run against a party claiming under the 
government uatil the right accrues to the claimant.” Now, 
if the statute of limitations cannot run against the State, as it 
is expressly declared by our statute, (Paschal’s Dig., art. 2393.) 
in connection with the article prescribing the ten years’ lim- 
itation, and if, also, it does not run against the plaintiffs un- 
til they acquired a title through the patent, it is not perceived 
how the defendant could possibly derive a title to the land 
by limitation of ten years, if the land was vacant nine out of 
the ten years preceding the day on which the suit was brought. 
(Wood v. Welder, 42 Tex., 410; Austin r. Dungan, 46 Tex., 
245.) As a bar by limitation under the statute, it would not 
be aided by the good faith and claim of defendant in settling 
upon the land, believing it to be titled land, and by his paying 
the taxes, and by the knowledge by the State of those facts, if, 
indeed, there was any way by which they could be made 
known to the State. The State is not certainly estopped by 
any knowledge of such facts by any of its tax collectors or 
other officers. The statute of limitations of ten years confers 
title upon the naked possessor who holds adversely, without 
paying. taxes, or any of the extraneous facts embraced in the 
charge. But as a charge upon the statute of limitations, as 
a statutory defense, it should have gone further, and required 
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the jury to be satisfied that the State had parted with the title 
to the land before the commencement of the ten years during 
which the statute would run before the suit was brought, and 
let them thereby find a verdict in reference to all of the evi- 
dence before them tending to establish the fact that the land 
was vacant during nine of the ten years, as well as to the 
possession during the time of his settlement. If, on the other 
hand, it was designed by this charge to allow the jury to pre- 
sume a grant from the government by ten years’ possession, 
strengthened by the accompanying circumstances enumer- 
ated in fhe charge, still it was erroneous ; because the doctrine 
of the presumption of a grant to land is not that the posses- 
sion during ten or any number of years gives a title to land, 
as does the statute of limitations expressly, but that long con- 
tinued possession may be evidence tending to prove that a 
grant from the government had issued at some former time, 
from which defendant derived title, or which was then an 
outstanding title, adverse to that of the plaintifis; and as 
there was evidence tending to show that there had been no 
title issued from the government, it should have been sub- 
mitted to the jury distinctly, in order to constitute a defense, 
to determine that, from all the evidence before them, there 
had, at some time previous td the date of the patent under 
Which the plaintiffs claimed, been a grant or patent issued to 
some one, or a valid location by a valid certiticate had been 
made, by which the government had parted with its title to 
the land. 

His deed, in 1852, from Baumgarten, showed that he 
contracted to pay for the land, except ten dollars advanced, 
only when a patent should be procured from the government. 
It was proved that a survey of the land was made in 1838 by 
virtue of a conditional certificate, to which no corresponding 
unconditional certificate had ever been issued, and applied 
to the survey; it was shown that defendant had never been 
presented with such a title; and it was shown that a patent 
had issued, under which plaintifis claim, in 1873. In the 
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ease of Taylor v. Watkins, 26 Tex., 700, wherein there were 
facts not very dissimilar to these, it was said, by Justice Bill, 
that “these were all circumstances tending to repel the pre- 
sumption of a grant,....and the court ought to have left it 
to the jury to say, upon the whole evidence, whether there 
has ever been-a grant to the plaintiff or not.” By which is 
meant, whether or not there ever was in fact a paper title, 
in the shape of a grant, patent, or other tangible muniment 
of title, by which the title was conveyed from the government 
which at the time had the sovereignty of the soil. 

In the case of Yancey v. Norris, it was held, that an abor- 
tive effort to obtain a grant, or a completion of it, from an 
incompetent officer, was a circumstance repelling the presump- 
tion of any grant having been made on that application. (27 
Tex., 48. See, also, Sulphen v. Norris, 44 Tex., 204.) 


REVERSED AND REMANDED. 





J. R. Stark v. Atrorp & VEAL. 


1. MEASURE OF DAMAGES—DEFECTIVE MACHINERY.—The measure 
of damages in an actioy for the breach of a contract to deliver speci- 
fied machinery, is the difference in value between the machinery as 
furnished and as contracted for. 

2. SAME— How ASCERTAINED — EXPERTS.—This difference may be 
ascertained by the testimony of experts, taking the contract price 
and expense of delivery as the basis, and estimating the difference 
between that amount and the value of the machinery actually deliv- 
ered ; or by ascertaining the reasonable cost of supplying the defi- 

ciency or of remedying the defects of the machinery as delivered. 

3. SAME—PARTIES.—AIll parties interested in the contract to sell are 
responsible to the purchaser for whatever damages he may have sus- 
tained from a breach of the contract. 

4, ACCEPTOR PAYING BEFORE MATURITY.—An acceptor of a bill drawn 
by the purchaser of machinery cannot, by paying the bill before 
maturity, change the relations of the original parties to it and to 
each other, and thus cut off the drawer from the defense of failure 
of consideration, from defeets in the machinery so purchased. 
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5. SAME.—The acceptor paying before maturity is not a holder for value 
of the paper, as against the drawer. 

6. DRAWER AND ACCEPTOR.—The liability of the acceptor is to pay 
according to the terms of the contract. His remedy, as against the 
drawer, then, is for money had and received by him, of which the 
bill is the evidence. 

7. SAME—SURETY.—An acceptor, even though he may have been surety 
for the drawer to the payee for machinery purchased by the drawer, 
in paying before maturity is subject to any defense which could be 
made by the maker, if sued by the payee. 


APppEAL from Houston. Tried below before the Hon. A. T. 
McKinney. 
The facts are fully given in the opinion. 


W. A. Stewart and Nunn & Williams, for appellants.—We . 
submit, that there is plenty in the record to show that Alford 
& Veal are in no better position than the Washington Iron. 
Works. 

And, first, we submit that they are original parties to the 
contract. (Smith’s Mer. Law, 264; 1 Pars. on Cont., 250; 
Chitty on Cont., 28; Hoffman & Co. v. Bank of Milwaukee, 
12 Wall., 181.) 

Seeond. “ Original parties cannot set up plea of innocent 
holder of negotiable paper.” (Smith’s Mer. Law, 336; Kent’s 
Comin., 96-98 ; 1 Pars. on Cont., 256; Watson v. Flanagan, 
14 Tex., 354; Story on Bills, sec. 187; Chitty on Cont., 28.) 

Third. A promissory note or bill of exchange transferred 
out of due course of trade, cannot be collected by holder, if 
the maker have a meritorious defense. (3 Kent’s Comm., 
97 and note C, and 98.) 

We presume it will not be seriously contended that Alford 
& Veal, the drawees of the bill, could discount the same be- 
fore maturity and pay it, and then claim to have received the 
note in due course of trade, and to be innocent holders. This 
could not be said to be in due course of trade. They are the 
parties ordered to accept, and at maturity pay. They had no 
right to pay before maturity. They are original parties to the 
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transaction, and affected with all defenses that could be urged 
against the payor. (2 Kent’s Comm., 8th ed., p. 593; Chitty 
on Cont., 28.) 

Fourth. The draft and deed of trust conveyed notice to 
Alford & Veal of the nature of the contract, and therefore of 
the possibility of failure of consideration, and they cannot be 
heard to say, after purchasing such paper, that they are inno- 
cent holders. (Howard v. Kimball, 6 Am. Rep., 740; 65 N. 
C., 175.) 

Fifth. In addition to the above, the appellees had actual 
notice of the entire trade. * * * * 

In addition to what we have heretofore said, we would 
submit, that the acceptance by Alford & Veal of the draft 
made them the parties primarily chargeable, and their re- 
course, depending on the facts, would be on the drawer for 
money advanced to his use. The payment of the draft was 
an extinguishment of the draft, and with it expired the deed 
of trust. (Close v. Fields, 2 Tex., 238; Pridgen v. McLean, 
12 Tex., 421; Duty v. Graham, 12 Tex., 427.) And this is 
the effect, although the money had been paid before maturity, 
by way of purchase. (Smith’s Mer. Law, 294.) 

The presumption was, that the funds of Stark were in their 
hands when they accepted; but, otherwise, their remedy was 
by assumpsit, basing their claim on the payment without funds 
and the liability of Stark to make repayment. In Close v. 
Fields, 2 Tex., 235, the court says: 

«That according to the principles of liability of the drawer 
to the acceptor for accommodation, the acceptor can never 
‘sue on the bill; he must sue as for money loaned or paid to 
the use of the drawer.” (Chitty on Bills.) 

It is true, that in the case of Sublett v. McKinney, 19 Tex., 
438, the court seems to have modified this rule; but even 
now, we submit, there is no more than a recognition of an 
equitable right to substitution, and we think it would be nee- 
essary for the acceptors paying without funds to invoke the 
equitable powers of the court in aid of their rights. _ There- 




















1878.] Srark'v. ALFORD. 263 








Argument for the appellants. 





s 
fore, the proceeding to sell the machinery under the trust 
deed, after the payment of the draft, was illegal and unwar- 
ranted, 

We would invite attention to the peculiar manner of the 
acceptance of this draft. It is on separate paper, and stipu- 
lates that, if funds are not provided for its payment at matur- 
ity, the acceptors shall have an extension of sixty days there- 
after. This clearly shows that the acceptors, as well as the 
payees, well understood the fact that Stark was relying on the 
products from his mill as a means for providing funds with 
which to pay, and that it was possible he might fail to make 
payment punctually. We would submit, that the record 
shows that the entire failure proceeded from the defects in 
the machinery. 

According to the most favorable rule that could be con- 
tended for under the decision in the case of Sublett v. MeKin- 
ney, supra, the acceptors could only ask substitution or subro- 
gation under rules applicable to sureties paying the debts of 
their principals; and we are not aware of any case where 
they could invoke this rule, except after having been com- 
pelled to pay the debt, in obedience to their obligation and 
contract. We cannot conceive of any rule of law or equity 
that would enable them to step forward, in advance of any 
just obligation or liability of theirs, and pay off a debt against 
their principal, that, in point of fact, had no legal existence, 
and before the time set for its payment, and then claim the 
rights of subrogation, and at the same time to be innocent 
holders of mercantile paper, whereby to defeat their principal 
in the defenses he had against such a claim. And the rights 
of subrogation, under which alone Alford & Veal could claim 
to entforee the trust deed, would only secure to them such 
rights as pertained to the creditor, and would also subject 
them to such defenses as might have been urged against the 
creditors. Mr, Story, in his excellent treatise on equity juris- 
prudence, in discussing this question, seems to take as an es- 
sential condition to the right of the surety to recover against 
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his principal, that “he should be compelled to pay the debt.” 
(1 Story’s Eq., p. 544, sec. 492.) 

And again, it is conceded that the rights of subrogation, 
whatever they may be, are based on the presumed asscut of 
the principal that he make payment, “because [it is said] a 
person cannot make himself the creditor of another by vol- 
> (See note to section 
499d, p. 565; also, for full discussion of this subject, sections 
492-500.) 

Had they waited till it had become their duty to pay under 
the contract, and had received no notice from the drawer not 
to pay, then, it is conceived, the drawer would be without rem- 
edy had they paid the debt. 

But concede that they stand as sureties, and are subrogated 
to the rights of the creditor, then have they any more or bet- 
ter rights ? 

To avoid this objection, they claim to be innocent holders 
of mercantile paper, thereby placing themselves in two very 
distinct and antagonistic positions in reference to the con- 
tract. 

In further support of the position that the acceptors had no 
right to pay before maturity, we would call attention to the 
ease of the First National Bank of Jersey City v. Leach, de- 
cided by the Supreme Court of New York, (11 American 
Reports, 710; 52 N. Y., 350,) in which the court, in discuss- 
ing the relative rights of the bank and the drawer of a check 
after certification of the check, says: “The acceptance of a 
time draft before due is entirely different. There, the holder 
has then no right to the money, and the acceptor no authority 
to pay, until the maturity of the bill. There is no necessity 
for presenting a check for acceptance, like a time bill; no au- 
thority for such presentment—although the holder has the 
right to do it.” 


unteering to discharge his obligations.’ 


Moore & Spence, for appellees. 
1. The law refuses to take into consideration any damages 
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remotely resulting from the act complained o£ (Sedg. on 
Dam., 57; Calvit v. McFadden, 13 Tex., 324.) 

2. Fraud on the part of the holder of a bill of exchange, 
is the only ground on which the consideration can be inquired 
into. (Salmon v. Gibson, 1 Hill, 308; Chitty on Bills, see. 
89; Story on Bills, 546,547; Parsons’ Mere. Law, 124; Ma- 
gee v. Badger, 34 N. Y., 247; Paschal’s Dig., 221.) 

3. The plea in reconvention by the plaintiff, seeking to off- 
set the damages from the breach of the contract of guaranty 
against the bill in the hands of Alford & Veal, ought to have 
been stricken out. The damages, being unliquidated, could 
not be set off against the bill of exchange. (Benjamin on 
Sales, 685; Chitty on Bills, see, 93; 1 Parsons on Notes and 
Bills, 207, 210; Morgan v. Richardson, 1 Camp. N. P., 40; 
Tye v. Gwynn, 2 Camp. N. P., 346; Parish v. Stone, 16 Pick., 
198; Sayles on Pl, see. 157; Danl. Ch. Pr., see. 1743; -‘Story’s 
Eq. Pl., 400; Egery v. Power, 5 Tex., 501; Castro v. Gen- 
tiley, 11 Tex., 28; Duncan rv. Magette, 25 Tex., 250.) 

4. Alford & Veal, under the facts, were innocent holders 
of the bill, and entitled to protection as such. (Paschal’s Dig., 
221, 227; Jackson v. Marshall, 6 Tex., 329; 2 Pars. on Bills 
and Nofes, 19, 33, 40; Chitty on Bills, sec. 170, 171; Story 
on Bills of Ex., see. 207; Pars. Mere. Law, 122, 123; Byles 
on Bills, see. 113, p. 214; Story on Prom. Notes, see. 191, 
197; Smith’s Lead. Cas., 250; Greneaux v. Wheeler, 6 Tex., 
522; Weathered +. Smith, 9 Tex., 625; Butler v. Robertson, 
11 Tex., 142; posagy vr. Yoeman, 1b Tex.. 44; Ross v. 
Smith, 19 Tex., 172; Rider v. Duval, 28 Tex., 624.) 

5. Alford & Veal had absolutely bound themselves to pay 
the bill by giving a valid acceptance. * An acceptance may 
be in writing on the bill itself, on another paper, or verbal.” 
(Chitty on Bills, sees. 222,223.) “A promise to accept a bill 
thereatter to be drawn, specifying the amount and time of 
payment, so as to leave no reasonable doubt as to the identity 
of the bill to be accepted, is, if shown to a third person, who 
on the faith of such promise takes the bill for a valuable con- 
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sideration, in point of law an acceptance, binding the person 
making the promise.” (Parker v. Greele, 2 Wend., 545.) “A 
ralid agreement to accept may be declared on as an accept- 
ance.” (Ontario Bank +. Worthington, 12 Wend., 593; Par- 
sons’ Mere. Law, see. 129, and note; 7 Curtis, 560; 8 Curtis, 
68; Story on Bills, see. 244.) And this acceptance, once 
issued, could not be revoked. (Smith’s Mere. Law.) “ When 
acceptance is once made, if the bill has been delivered to the 
holder, the transaction is complete, and the acceptance is ir- 
revocable.” (Story on Bills, see. 252; Smith’s Mere. Law, 91; 
Parsons’ Mere. Law, sec. 100; Byles on Bills, 256; Story on 
Bills, sec. 164; Chitty on Bills, 218, 219, and notes; Story 
on Bills, 142; 1 Parsons on Notes and Bills, 54.) “ Acceptor 
cannot plead that he received no consideration.” (1 Parsons 
on Notes and Bills, 180, 184, and note; Chitty on Bills, sees. 
239, 240.) 

6. The law does not sustain the position, that because Al- 
ford & Veal were acceptors, that fact alone was sufficient to 
affect them with notice of the consideration of the bill and 
the equities that might arise against it. “The payee is a 
stranger to the acceptor.” (1 Parsons on Notes, 79.) ** The 
payee is regarded as a stranger to the acceptor as respects the 
eonsideration.” (1 Parsons on Notes and Bills, 180.) In 
Story on Bills, sec. 187, we find the parties between whom 
the consideration in certain contingencies may be inquired 
into. These are, “in an action by drawer against the payee, 
and the payee against his own indorser, and by acceptor 
against the drawer”; but we nowhere find authority for 
the drawer to plead “failure of consideration” against ac- 
ceptor, where acceptor had no funds of the drawer in his 
hands. Tf, then, the acceptance was irrevocable, and they 
were absolutely bound to pay the bill in the hands of any bona- 
fide holder, surely the drawer, Stark, must be bound to them. 
But we rely upon our position as bona-fide holders of a draft 
transferable by delivery. We claim that Alford & Veal have 
the same right to demand payment from the drawer, Stark, 
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that any holder of a genuine bank bill has to demand pay- 
ment from the bank that issued it. (Parsons’ Mere. Law, 
secs. 125, 126; Story on Bills of Ex., sec. 200.) 

We contend, that a bill of this kind is not only a pure bill 
of exchange, but, if the expression be correct in commercial 
parlance, we would call it one of the most negotiable class; 
that is, that it is more free from clogs or impediments to 
free circulation, than any other class of commercial paper; 
because, when once issued, it is, like bank paper, transferable 
by simple delivery, and becomes the property of the holder, 
subject to no equities. This bill might have passed through 
many hands before maturity, and might have become the 
property of a distant holder,—of one who might have been a 
perfect stranger to all the parties, and ignorant of all the cir- 
cumstances under which it was issued. It will surely not be 
contended, that Stark’s plea of “ failure of consideration,” in 
the form of unliquidated damages, would have been good 
against the bill in the hands of such a holder. “ A note that 
is void in the hands of the payee, because obtained by him 
from the maker through fraud, is collectible in the hands of 
a subsequent bona-fide holder for value, who obtained it before 
maturity.” (ILoleomb v. Wyckoff, 10 American Rep., 219; 
35 N.J.,35.) “And consideration cannot be inquired into.” 
(Byles on Bills, 191; Parsons’ Mere. Law, sees. 97,100.) “A 
consideration is not essential to the validity of bills of ex- 
change and negotiable notes, if they have been negotiated and 
passed into the hands of innocent purchasers.” (2 Kent's 
Comm., 593; Jones v. Holliday, 11 Tex., 414.) 

«The true test to determine whether a note is subject to an 
equity set up by the maker, is this: Could the payee, at the 
time he transferred the note, have sustained a suit upon it. 
against the maker, if it had then matured?” (Furniss vr. Gil- 
christ, 1 Sandf., (N. Y.,) 58.) Apply this test to the bill in 
hand. 

7. Could the damages that Stark claims to have suffered 
by reason of the breach of warranty, be pleaded against 
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the bill, even if it had never passed from the hands of the 
Washington Iron Works, and they had brought suit upon it 
against Stark? We think the law cited above, from Benja- 
min on Sales, 685, and that from Parsons on Notes, vol. 1, 
pages 207-210, and notes, determines this question in the 
negative beyond a doubt. Our own statute (Paschal’s Dig., 
art. 3447) affirms the same principle: “If the suit be founded 
on a certain demand, the defendant shall not be permitted 
to set off unliquidated or uncertain damages, founded on a 
tort, or breach of covenant on the part of the plaintiff” 
Whether Stark’s plea of damages be called a “set-off” or a 
“plea in reconvention,” he certainly seeks to set off the 
amount due on the bill by damages to that extent; and we 
insist that the statute above cited settles the law against his 
plea. (See, also, Thomas v. Hill, 3 Tex., 270; Duncan v. 
Magette, 25 Tex., 250.) 

In some respects, though not in a strict commercial sense, 
Alford & Veal may be considered accommodation acceptors. 
All the evidence goes to show that Alford & Veal had no 
funds of Stark’s in their hands to meet this bill at the time 
of, or after, their acceptance. Would they not, in that event, 
have recourse upon the drawer? “ Acceptor paying without 
any funds of drawer is entitled to recovery from drawer.” 
(Story on Bills, sec. 120) Stark is the remote indorser, and, 
in one respect, Alford & Veal indorsees. “In an action 
between indorsee and remote indorser, if any intermediate 
holder between the defendant and the plaintiff gave value 
for the bill, thut intervening consideration will sustain the 
plaintiff's title.” (Byles on Bills, 194, 61, note; 1 Parsons 
on Notes and Bills, 184.) 

Notice of defenses against a bill does not, in all cases, oper- 
ate to the injury of a holder; for “if the present holder has 
such notice, if he derive a title to the bill from a prior bona- 
fide holder, he can recover the full amount.” (Story on Bills, 
sec. 188.) The Washington Iron Works Company were bona- 
Jide holders, and Alford & Veal, by virtue of the assignment 
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of the deed of trust, were subrogated to all the rights of the 
Washington Iron Works Company. (See Parsons v. Brid- 
dock, 2 Vt., 608; Hodson v. Shaw, 3 M. & K., (8 Eng. Ch.,) 
388 ; Sublett v. McKinney, 19 Tex., 444; 4 Ga., 343; Jordan 
v. Hudson, 11 Tex., 82.) 

8. The measure of damages was improperly given by the 
court. The ruling made was: “That where there is a breach 
of warranty of chattels, accompanied with fraud, the pur- 
chaser can return the goods, and recover from the vendor 
whatever cost price he has paid for them, together with rea- 
sonable or necessary cost for returning the same. If, how- 
ever, there is no fraud, and the warranty goes to the fitness 
of the goods, the purchaser cannot return the goods, but may 
recover as damages the difference in value between the arti- 
cle that was delivered and the article that was warranted, 
together with any immediate consequential damage that he 
may have sustained by reason of the breach of warranty.” 

This is certainly the law as laid down by Story on Con- 
tracts, vol. 2, see. 850, but is not law. 

“In general, when a buyer asserts that the goods he pur- 
chased are not what they were warranted to be, or are so 
different from what he ordered as to give him the right to 
rescind and avoid the sale, he must forthwith return the 
goods. Delay in doing so, or any act equivalent to accept- 
ance, after he knows their deficiency, would be construed 
either into an admission that there was no such deficiency, 
or into a waiver of his right to rescind the sale because of 
such deficiency.” (1 Parsons on Contracts, 393.) 

In a note on page 592, in a case cited from 8 Cowan, by 
the same author, the law is stated to be: “Where the pur- 
chaser does not return the goods, the measure of damages 
is the difference between the value of the article delivered 
and that of the article warranted.” We have the same rule 
in Sedgwick on Damages, in note 2, pp. 344-349, 

In the latter part of note 2 above referred to, Mr. Sedg- 
wick says: “ But if the purchaser does not rescind on dis- 
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covering the fraud, and if having an opportunity to return 
the property he does not do so, he cannot recover the entire 
value, although it becomes lost to him through a fault war- 
ranted against.” 

In the text, at the top of the same page, he cites a New 
York case, to show, that in any event the “purchaser can 
-recover only the difference between the value of the article 
as it is in fact, and as it ought to have been.” 

Our own Supreme Court have aflirmed this rule in Ander- 
son v. Duffield, 8 Tex., 237; Scranton v. Tilley, 16 Tex., 183; 
De La Zerda v. Korn, 25 Tex. Supp., 193, 194; Anding v. 
Perkins, 29 Tex., 355. 

In Hubby v. Stokes, 22 Tex., 217, the court say: “A spe- 
cial warranty of the soundness of a slave to the extent of the 
warrantor’s knowledge and belief, does not subject him to 
damages, though the negro be worthless, in the absence of 
proof of knowledge in the warrantor.” And in the case 
cited above from 8 Texas, 287, they say: “ But if the war- 
ranty be unqualified, purchase-money with legal interest is 
the measure of the damages.” This last seems to have been 
an extreme case. The rule as laid down, is that which is 
applicable to “ express” warranties, and cases in which the 
warrantor was cognizant of the defects that were warranted 
against. In the case at bar, the warranty, at most, is only 
“implied,” and the defect complained of could not have been 
known to the seller. 

We insist, that in an action directly against the Washing- 
ton Iron Works Company, Stark could not recover damages 
for the profits that he might have derived from the mill dur- 
ing the time that it was idle. This is the law in Story on 
Contracts, vol. 2, sees. 849 and 849, and illustrated by the 
celebrated boat case. (Blanchard v. Ely, 21 Wend., 344.) In 
that case, the plaintiff brought suit for the price; the circuit 
judge would not permit the jury to allow for delays or tor 
protits which might have been made upon the trips lost. The 
Supreme Court sustained the charge of the judge. 
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In a mill case cited in note 1, p. 74, Sedgwick on Damages, 
“a claim for a loss of net profits calculated from the amount 
of lumber the mill might have cut and planed, taking into 
account the usual prices for planing. over running expenses 
and wear and tear, was rejected as too uncertain.” 
case, Judge Bronson said: “ Profits on manufacture of marble 
from rough material are not allowed, because of this uncer- 
tainty.” 

In this case, the counsel for Alford & Veal excepted to the 
admission of evidence in the form of estimates of profits, be- 
cause such estimates were too uncertain and contingent— 
depending upon several contingencies, and especially in the 
fluctuations of the lumber market, caused by the demand and 
supply. The rule is thus laid down in the case that Mr. 
Sedgwick, in his work on Damages, note on page 81, calls 
the leading American case (Griffin rv. Colver, 16 N. Y., 489): 
“The damages must be certain, both from their nature and 
the cause from which they proceed.” In another case, in a 
note on page 434, Sedgwick on Damages, Justice Small lays 
down what the, author indorses as law. We ask the atten- 
tion of the court to the fourth rule there given, viz.: “ Loss of 
protits in business cannot be allowed as damages, unless the 


In another 


data of estimate are so definite and certain that they can be 
ascertained reasonably by calculation.” Also the filth, viz.: 
“Tf the contract was made with reference to embarking in a 
new business, such as sawing lumber, the speculative profits 
which might have been expected, but which were defeated, 
‘annot be looked to as an element of damage.” Also the 
seventh, viz.: “The party injured must not remain inact- 
ive, but should make reasonable exertions to help himself, 
and diminish the responsibility of the person in default to 
him.” 

In a note on page 859, Sedgwick on Damages says: 
«“ Where there is a sale on fraudulent representations, the 
damages are the difference between the actual value of the 
property, and its value estimated by such representations as 













272 Stark v. AtForD. [Galveston Term, 





Opinion of the court. 





, 


The same law 


were not only false, but fraudulently made.’ 
is also found in Benjamin on Sales, 585. 

For damages on breach of warranty of fitness, the law is 
thus laid down in Parsons on Contracts, viz.: “The purchaser 
can have no other compensation than that which would make 
up the difference between what the goods are and what they 
ought to be.” (See Sedgwick on Damages, note 3, p. 349; 29 
Tex., 348.) If not returned, damages are reduced by the use 
of the thing bought. (16 Tex., 183; 17 Tex., 385; 13 Tex., 
324; 25 Tex. Supp., 193.) 

9. This is not a case where damages can be given for 
attorney’s fees and cost of litigation, unless it be to Alford & 
Veal, it being an “honest effort to collect a just debt.” (See 
Walcott v. Hendrick, 6 Tex., 409.) Attorney’s fees would be 
excluded on the authority of Brown’s Administrator rv. Tyler 
et al., 34 Tex., 168. 

10. The kind of machinery, its quality, and price were set 
forth in the written contract, and proof of any warranties 
outside of this was inadmissible. “Antecedent representa- 
tions made by the vendor as an inducement to the buyer, but 
not forming a part of the contract, are not warranties where 
there is a written contract; to be valid as warranties, they 
must enter into and form a part of the contract.” (Benja- 
min on Sales, 45; Roberts v. Short, 1 Tex., 373; Epperson 
v. Young, 8 Tex., 135; 12 Tex., 50; 14 Tex., 604; 24 Tex., 
643; 25 Tex., 87; Self v. King, 28 Tex., 553; 29 Tex., 52.) 
« Nor can the purchaser rely upon statements and assertions 
made by the maker of articles in circulars and advertise- 
ments, as warranties.” (1 Parsons on Contracts, 588.) 


Moore, Assocrate Justice.—On the 26th of April, 1871, 
the appellant, J. R. Stark, purchased of the Washington Iron 
Works, a corporation of the State of New York, through 
their agent, E. 8. Blizard, machinery for erecting a saw and 
grist mill, for which he was to pay said Washington Iron 


Works $3,066. Of this sum, appellant agreed and paid to 
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said Blizard, agent for said corporation, through George F. 
Alford & Veal, a commission house in the city of Galveston, 
in accordance with the stipulations of his contract, the sum 
of $1,650 in cash, on or about the 25th of May, 1871, on the 
arrival of said machinery at the port of Galveston; and at 
the same time, in further pursuance of the terms of said con- 
tract, appellant drew a draft on said George F. Alford & 
Veal, payable to his own order, at four months from the 
arrival of said machinery in Galveston, for the sum of $1,416, 
which said draft appellant indorsed and delivered to said 
Blizard for said corporation, in payment of the balance, as 
agreed by said contract, to be paid for said machinery. Said 
draft was accepted by said George F. Alford & Veal, for 
the accommodation of appellant, by letter addressed to said 
Blizard at the time the agreement for the sale and pur- 
chase of the machinery was made. Appellant also, at the 
same time, executed and delivered to said Washington Iron 
Works a deed of trust on all of said machinery sold him as 
aforesaid, with authority to sell the same, or to appoint a 
trustee to this end, if said draft should not be punetually 
paid when the same became due according to its tenor and 
etfect. 

The machinery appears to have arrived in Galveston about 
the 25th of May, 1871, and to have been forwarded at once, 
by said George F. Alford & Veal, to appellant, in. Houston 
county, where, as was well understood by all parties, the pro- 
posed mill was to be erected, and where it arrived’in the lat- 
ter part of the following month. On or about the 5th of 
July, 1871, appellant completed the erection of said mill, and 
got said machinery in place, ready to commence business, 
when for the first time he discovered, as he alleges, that said 
machinery was radically defective in its construction, and 
entirely insufficient to perform the service for which it was 
purchased, and was in many essential particulars altogether 
different from what said Washington Iron Works had by its 
contract undertaken and bound itself, through its said agent, 
18 
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to furnish and deliver to him. Appellant seems promptly 
to have informed said Blizard, the agent of said corporation, 
as well as said George F. Alford & Veal, of the alleged de- 
fects in said machinery, and to have instructed the latter 
parties, a month or more before said draft fell due, not to 
pay the same, because of a failure of consideration, by reason 
of the defective and insufficient character of said machinery. 
Alford & Veal claim, however, though they gave no informa- 
tion of the fact to appellant until after the bill fell due, that 
they purchased said bill from said Washington Iron Works, 
for value, on the 3d of June, 1871, long before it was due, 
and without notice of the supposed defects in said machinery, 
or of the alleged failure of the consideration for which it was 
given; and also that said deed of trust, given by appellant 
to secure the payment of said draft, as before stated, was at 
the same time, for a valuable consideration, assigned and 
transferred to them. 

The draft not being paid when it fell due, and appellees 
threatening to enforce the trust deed by a sale of the ma- 
chinery therein conveyed, appellant instituted this suit, for 
the purpose of enjoining appellees, Alford & Veal, from 
enforcing the collection of said draft or bill by the sale of 
said machinery under said trust deed; to recover from said 
Washington Iron Works and its agent, said Blizard, direct 
and consequential damages for the alleged defects in said 
machinery, and such as is claimed to have resulted to him 
therefrom ; and also damages from said George F. Alford & 
Veal for fraudulent collusion with said Washington Iron 
Works, and for the alleged wrongful and oppressive conduct 
on the part of said Alford & Veal in their efforts to effect a 
sale of said machinery under said trust deed. 

It would be a wearisome as well as bootless task to follow 
the sinuous tergiversations of this voluminous record. From 
the inception of the case to its termination, it is marked by 
obvious and glaring impropricties and irregularities, which 
must be reprobated, even if they were not calculated to dis- 
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tract attention from the real issues in the case, or to embar- 
rass its correct determination. 

The leading and essential issues which the proper determi- 
nation of the case involve, are neither numerous nor of diffi- 
cult solution. The first and leading question to be decided, 
is whether the machinery delivered by the Washington Iron 
Works to appellant was, in quantity, capacity, and quality, 
such as stipulated in the contract. If not, appellant is en- 
titled to a judgment against said corporation, if it has been 
properly brought into court, for the difference in the value 
of the machinery actually delivered and that contracted for. 
(Wright v. Davenport, 44 Tex., 164.) This difference may 
be shown by witnesses who are able to state the difference, 
taking the contract price and expense of delivery as the basis 
for estimating the difference in value between the machinery 
actually delivered and that contracted for; or the difference 
may also be shown by satisfactory proof of the reasonable 
cost of supplying the deficiencies or removing the defects of 
the machinery delivered, if this has or could be done. If 
there was fraud or an express warranty, the measure of dam- 
ages would of course be different. But we see nothing in 
the record requiring a discussion of the rule applicable in 
such cases ; and certainly we are at a loss to conceive upon 
what ground the court held that appellant was entitled to 
the contingent and speculative damages which the jury were 
authorized to find. No appeal has been prosecuted from 
the judgment by the Washington Iron Works; but it has 
been deemed appropriate to make this reference to the judg- 
ment against it, to guard against similar errors on another 
trial, if it should be a party to the suit.* It may be well, 
also, to say, that there was no return ‘by the officer to whom 
the citation to the Washington Iron Works was issued. The 





.*Nore.—The jury found a verdict for $6,000 damages against the 
Washington Iron Works, for which judgment was rendered in favor of 
Stark. 
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court, therefore, had no jurisdiction of it when it rendered 
judgment against it by default. 

If there was a fraudulent combination between the Wash- 
ington Iron Works and Alford & Veal to cheat and defraud 
appellant, or if Alford & Veal were parties to and interested 
with said iron works in the contract, then they are equally 
responsible with it for whatever damage appellant may have 
sustained from a breach of the contract. But if they had no 
such interest, appellant has no right of action against them, 
unless there has been a failure of consideration, which he can 
- set up against the bill in their hands; or he has a right to 
enjoin a sale of the machinery under the trust deed. The 
claim for damages for endeavoring to enforce the deed of 
trust and the payment of the bill, which they accepted for 
appellant’s accommodation, if they were justly entitled to 
have the property sold under the trust deed for their benefit, 
seems scarcely worthy of serious notice. 

The important question in the case, so far as Alford & Veal 
are concerned, depends upon the right acquired by their pay- 
ment or purchase of the bill before it became due, and with- 
out notice of appellant’s defense. Of course, no one can 
question, if Alford & Veal were strangers to the bill, and 
purchased it for value, without notice of the failure of con- 
sideration, no such defense could be made to it in their hands. 
But whether the same can be said in regard to the deed of 
trust, in view of our statutes relating to assignment of written 
instruments, admits of more question: though the weight of 
authority seems to hold that the purchaser gets a mortgage, 
given as collateral security, like the bill, free from the equi- 
ties of the payee agajnst the indorsee. (1 Danl. on Neg. Inst., 
628, 629.) But as this point, though it may be important in 
the ultimate determination of the case, has not been consid- 
ered or discussed by counsel, and is not essential to its present 
decision, it will not be definitely determined. 

But unless Alford & Veal can shut out appellant from such 
defenses to the bill as might be made to it in the hands of the 
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Washington Iron Works, unquestionably they cannot deny 
his right to defend against the deed. How stands the mat- 
ter, then, upon the bill? They were the acceptors, and on 
the face of the paper were primarily responsible. When it 
was paid, therefore, it had filled its destiny: its obligation 
was discharged. It cannot, consequently, be said that the 
acceptor, when he takes up the bill, is the holder, in the sense 
of the law merchant. (Chitty on Bills, 249.) True, when 
the acceptance is for the accommodation of the drawer, as 
between themselves the acceptor is a surety for the drawer, 
and may maintain an action against the drawer for whatever 
he may be forced to pay for him by reason of his acceptance. 
But it seems he does not sue in such ease on the bill, but for 
money had and received, of which the bill, in connection 
with evidence that his acceptance was for accommodation, 
furnishes proof of the amount so paid. (Planters’ Bank vp. 
Douglass, 2 Head, 699; Danl. on Neg. Iust., 395.) 

It is universally admitted, that the consideration of nego- 
tiable paper may be inquired into between those with whom 
there is a privity; “that is to say, between the intermediate 
parties to any contract evidenced by the drawing, accepting, 
making, or indorsing a bill or note, it may be shown thiat 
there was no consideration,” &. (1 Danl. on Neg. Inst., 135.) 
It may be, if the drawer had permitted his accommodation 
acceptor to pay the note without notice of failure of consid- 
eration, as between him and the payee it would be too late 
afterwards for him to complain. But the acceptor’s obliga- 
tion is to pay when the bill is due, and not before; (Chitty 
on Bills, 248, 431; 2 Danl. on Neg. Inst., 233; Burbridge 
v. Manners, 3 Campb., 193; 8 Conn., 505; 2 MeCord, 246;) 
and he should not be permitted to deprive the drawer of a 
defense to the bill, by assuming to pay it before he is bound 
to do so. He cannot, by paying the bill out of due course, 


change the relationship of the original parties to it and to ° 


each other, and thus cut off the drawer from the oppor- 
tunity of defending himself against the payment of a bill for 
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which he has received no valuable consideration. True, this 
would have been his condition if the bill had been transferred 
before due to a stranger, who purchased it for value, without 
notice; but the rights which a stranger acquires by the trans- 
fer of commercial paper are in many respects altogether dif- 
ferent from those which the original parties have. It is essen- 
tial, in order to give credit and circulation to such paper, that 
this should be so. 

The court erred in holding that if appellees, Alford & Veal, 
paid the note before it was due, its consideration could not be 
~ impeached. Nor was the real question, touching appellant’s 
right to enjoin the collection of the bill, or diminish his lia- 
bility upon it, submitted to the jury by the issue presented to 
them in the charge. Though Alford & Veal may not have 
been guilty of fraudulent conduct in their transaction with 
Blizard and appellant, concerning the sale of the machinery 
or the payment of the draft, yet, by their payment of the 
draft before it was due, they subjected themselves to such 
defenses as appellant might be entitled to make to or against 
the Washington Iron Works. If they claim that they were 
in fact the sureties of appellant, and by payment of his debt 
are subrogated to the rights of the payee, it must also be 
held, that by thrusting themselves between appellant and 
the payee, by paying the bill otherwise or at a ditferent time 
from that to which their acceptance bound them, they have 
subjected themselves to the defenses which they could have 
made to it if it had remained in the hands of the payee. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 
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Tue County oF GALVESTON vy. J. C. GorRHAM. 


1. CONSTITUTIONAL LAW—TAXATION.—The occupation tax imposed 
upon wholesale merchants by the act of 1873 was valid, and not in 
conflict with the Constitution of the United States. 

2. TAXATION—ACTION.—A tax was imposed by the Legislature, and, in 
the ordinary course of business, paid by persons taxed, without any 
question having been made as to its illegality, or the irregularity of 
the collection of that part of it claimed by the county. In a suit 
to recover back a portion of the tax claimed to have been illegally 
assessed : Held— 

1. That the plaintiffs did not have the right to bring their suit 
at any time within two years to recover back that portion of the 
tax claimed to be illegal. 

2. The tax being voluntarily paid, it was not, under the cireum- 
stances, contrary to good conscience for the county to retain it. 

3. It was not contrary to good conscience to retain it, because 
the county and its officers were at no fault, and guilty of no turpi- 
tude in receiving and disposing of it under color of a law which 
was regarded and acted on by all parties as valid at the time it 
was paid and disposed of. 

4. To allow an action to recover the money back, would work 
an injury to the county by the cost of the suit, the payment of 
interest and expense of litigation, and the additional expense of 
collecting and paying it out, and the consequent derangemeut of 
the fiscal affairs of the county, which would result in one party 
sustaining a damage, annoyance, and trouble, when both parties 
were equally innocent, and both equally at fault, when the pay- 
ment was made. 

3. MISTAKE.—When money is paid under a mutual mistake of law, the 
mistake of law is, in and of itself, no ground for recovering it back. 

4, DISTINGUISHED.—This case distinguished from the case of City of 
Marshall v. Snediker, 25 Tex., 460. 





AppeaL from Galveston. 
J. C. Gorham instituted this suit-in the District Court 
of Galveston county to recover from appellant the sum of 
2,240, being the amount of the county occupation taxes 
which had been by plaintiff and certain other persons paid 
to the county of Galveston, as wholesale merchants, during 
the years 1872, 1873, 1874, 1875, and 1876, 
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The claims of the other persons against the county, or their 
right of action for the recovery of the taxes paid by them 
respectively, as choses in action, were sold and transferred 
by them to plaintiff in the court below before the institution 
of this suit, and before their presentation to the Commission- 
ers’ Court for payment. . 

The validity of this sale and transfer, as a matter of law 
and fact, was conceded by the defendant in the court be- 
low. 

Appellant pleaded a general demurrer; also, the two and 
four years’ statutes of limitation, and a general denial. 

A jury was waived, and the cause submitted to the judge 
upon an agreed statement of facts, which were substantially 
as follows: That the taxes sued for had been levied and col- 
lected by the appellant from appellee, and those whose claims 
had been assigned to him, as a tax for pursuing the occupa- 
tion of wholesale merchants, and who were engaged during 
the time stated in the petition in buying and selling, in Gal- 
veston, goods, wares, and merchandise of every variety; that 
the goods, wares, and merchandise bought and sold by them 
were not exclusively of the manufacture of this State, but 
were for the most part the product and manufacture of other 
States and of foreign nations; that there are persons in this 
State who are manufacturers of goods of various kinds, who 
sell exclusively the goods manufactured by them in this 
State; that all the taxes sued for, except the sum of $175, 
were collected by the appellant more than two years before | 
the commencement of this suit, the sum of $175 having been 
collected within two tyears prior to the institution of this suit, 
and that the claims sued on were presented to the Commis- 
sioners’ Court of Galveston county for allowance, and were 
rejected by it. The court overruled the demurrer, and sus- 
tained the plea of the two years’ statute of limitation to all of 
the claims sued for except the sum of $175, for which amount 
judgment was rendered against appellant. 

From this judgment the county of Galveston appealed. 
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The following propositions of law were by agreement sub- 
mitted for the decision of the court, viz.: 

I. Does the third section of the act of the Legislature of 
the State of Texas, entitled “An act regulating taxation,” 
approved June 3, 1873, and under which the tax for which 
the judgment was rendered was collected, discriminate in 
favor of wholesale merchants who buy and sell goods, wares, 
and merchandise that are exclusively of the manufacture of 
this State, and against wholesale merchants who buy and sell 
goods, wares, and merchandise not exclusively of the manu- 
facture of this State ? 

II. Is the third section of the act of the Legislature of the 
State of Texas, entitled “An act regulating taxation,” ap- 
proved June 3, 1873, in so far as it imposes an occupation 
tax upon wholesale merchants, a regulation of commerce, 
and repugnant to the Constitution of the United States ? 

ITT. Can the appellee recover in this suit without showing 
that there was a wholesale merchant in this State who bought 
and sold exclusively goods manufactured in this State, or that 
there is a wholesale merchant doing business in this State 
who is not liable to pay the tax complained of? 

IV. Can suit for the recovery of money paid be maintained 
by appellee against appellant on the ground of the unconsti- 
tutionality of the law under which the tax was collected, 
without showing that payment was made under protest or 
under compulsion ? 

The appellee contends for the affirmative of each of the 
above propositions, and the appellant for the negative. 


Walter Gresham, for appellant. 

I. The third section of the act of June 3, 1873, does not 
discriminate between wholesale merchants who buy and sell 
goods, wares, and merchandise that are exclusively of the 
manufacture of this State, and wholesale merchants who buy 
and sell goods, wares, and merchandise not exclusively of the 
manufacture of this State. 
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_ 1st. The proviso complained of does not refer to the occu- 
pation of a wholesale merchant. (loster v. Champlin, 29 
Tex., 27; United States vy. Dickson, 15 Pet., 165; Potter’s 
Dwarris on Stats. and Consts., 274.) 

2d. Whenever an act of the Legislature can be so con- 
strued and applied as to avoid conflict with the Constitution, 
~ and give it the foree of law, such construction will be adopted 
by the court. (Sutherland v. De Leon, 1 Tex., 302-304; Orr 
v. Rhine, 45 Tex., 354; Legal Tender Case, 12 Wall., 531; 
Cooley’s Const. Lim., 185, and cases there cited; Sedgwick 
on Construction of Stats. and Const. Law, 552; Potter’s 
Dwarris on Stats. and Consts., 145; Atchison v. Bartholow, 
4 Kan., 151.) 

If. The tax act approved June 3, 1873, in so far‘as it im- 
poses an occupation tax upon wholesale merchants, is not a 
regulation of commerce, and repugnant to the Constitution 
of the United States, 

Til. The appellee cannot maintain this suit without show- 
ing that there is a wholesale merchant in Galveston county 
who buys and sells exclusively goods manufactured in this 
State, or that he has been in some way damaged by the al- 
leged exemption. (Cooley’s Const. Lim., 163, 164, and au- 
thorities there cited.) 

IV. Where one has paid the amount of taxes assessed 
against him, he cannot recover it back upon the ground of 
the illegality of the tax, if there be no. proof that he was 
compelled to pay any portion thereof by duress of his person ° 
or seizure, actual or threatened, of his property, or that any 
part thereof was paid under protest. Such payment is deem- 
ed voluntary. (Smith v. Readfield, 27 Maine, 145; Barrett v. 
City of Cambridge, 10 Allen, 48; Walker v. St. Louis, 15 Mo., 
563; Phillips v. Jefferson Co., 5 Kan.,412; Union Bank v. New 
York, 51 Barb., 159; Elliott v. Swartwout, 10 Pet., 137.) 

It is immaterial in such case that the law is unconstitu- 
tional. (Taylor v. Board of Health, 31 Penn., 73; Barrett v. 
Cambridge, 10 Allen, 48.) 
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L. E. Trezevant, for appellee. | 

1. The payment of the tax in question was compulsory, 
under the act entitled “An act to regulate the assessment 
and collection of taxes,” secs. 28, 29, approved May 31, 1873. 

Appellee has, therefore, the right to recover back the tax. 
(City of Marshall v. Snediker, 25 Tex., 460; Baker v. Panola 
Co., 30 Tex., 86; City of Galveston v. Sydnor, 39 Tex., 236; 
First National Bank v. Watkins, 21 Mich., 483; Gayner v. 
Egremont, 3 Cush., 567.) 

2. The third. section of the act entitled “ An act regulating 
taxation,” approved June 3, 1875, in so far as it imposes a 
tax upon persons pursuing the occupation of puying and sell- 
ing goods, wares, and merchandise, or merchants, * * isa 
regulation of commerce, and is repugnant to section 1 of arti- 
cle 8, paragraph 4, of the Constitution of the United States, 
(Welton v. The State, 1 Otto, 275.) 


Roserts, Cuter Justick,—This is an appeal from a judg- 
ment of the District Court, in which appellee recovered back 
occupation taxes paid to the collector of county taxes by ap- 
pellee and others, as wholesale merchants, doing business as 
such in the county of Galveston. 

It has been advanced to a hearing out of its order, under 
tule 59 of this court, with propositions presented and agreed 
to, authorities cited, and arguments made by the parties, the 
whole being printed together, in accordance with said rule. 

The first proposition is as follows: 

«Does the third section of the act of the Legislature of the 
State of Texas, entitled ‘An act regulating taxation,’ approved 
June 3, 1873, and under which the tax, for which the judg- 
ment was rendered, was collected, discriminate in favor of 
wholesale merchants who buy and sell goods, wares, and 
merchandise that are exclusively of the manufactures of this 
State, and against wholesale merchants who buy and sell 
goods, wares, and merchandise not exclusively of the manu- 
factures of this State?” 
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It is contended by appellee, in support of the judgment 
rendered in his favor, that “the third section of an act enti- 
tled « An act regulating taxation,’ approved June 3, 1873, in 
so far as it imposes a tax upon persons pursuing the occupa- 
tion of buying and selling goods, wares, and merchandise, or 
merchants, is a regulation of commerce, and is repugnant to 
article 8 of section 1, paragraph 4, of the Constitution of the 
United States,” citing Welton v. State of Missouri, 1 Otto, 
275. . 

The Constitution of 1869, under which the law referred to 
was passed, provides, that “taxation shall be equal and uni- 
form throughout the State. All property in the State shall 
be taxed in proportion to its value, to be ascertained as 
directed by law, except such property as two-thirds of both 
houses of the Legislature may think proper to exempt from 
‘taxation. The Legislature shall have power to levy ap in- 
come tax, and to tax all persons pursuing any occupation, 
trade, or profession: Provided, That the term occupation shall 
not be construed to apply to pursuits either agricultural or 
mechanical.” (Paschal’s Dig., p. 1127, General Prov. Const., 
art. 12, sec. 19.) ‘This was inserted in the Constitution of 1845, 
and in every other Constitution of this State that has been 
adopted up to the present time. 

The law of 1873 levied an ad-valorem tax upon property, to 
be assessed on all of the property in the State, including mer- 
chandise, possessed by each individual, firm, or corporation, 
with certain exceptions, on the first day of January of each 
year, and an occupation tax upon the numerous occupations 
therein designated by name, description, or definition, omit- 
ting any taxation upon incomes. The third section of said 
act, so far as it is necessary to be herein copied, reads as fol- 
lows: 

“Section 3. That there shall be levied on and collected 
from every person, firm, or association of persons pursuing 
any of the fullowing-named occupations, an annual tax (ex- 
cept when herein otherwise provided) on every such occupa- 
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tion or separate establishment, as follows: * * * * * 


“From every wholesale merchant, an annual tax of twenty- 
five dollars; from every first-class retail merchant, an annual 
tax of twenty dollars,” 
the second, third, and fourth classes of retail merchants, of 
fifteen, ten, and five dollars, and defines the classes by the 
amounts of their annual purchases, fixing that of a wholesale 
merchant the highest, at one hundred thousand dollars, and 
then proceeds to define the occupation of a merchant, as fol- 
lows: “A merchant is any person or firm engaged in buying 
and selling goods, wares, or merchandise of any kind what- 
ever.” Immediately following this definition of a merchant 
is the following, as a distinct sentence: “Every person, firm, 
or association of persons selling goods by sample, card, or 
otherwise, shall pay a tax of fifty dollars annually to the ~ 
State, and five dollars to each county in which he may sell 
goods: provided, no person, firm, or association of persons 
selling exclusively goods manufactured in this State, shall be 
considered a merchant.” (General Laws, 1873, p. 201, 202.) 
Said act, in section 4, authorized the County Court to levy 
taxes equal to one-half of the State taxes, in pursuance to a 
provision in the Constitution to that effect, which, having 
been levied and collected, is the money sought to be recov- 
ered back in this suit, and for which the judgment appealed 
from has been rendered against the county of Galveston. 
The portion of the aet which it is claimed to render the 
occupation tax of twenty-five dollars imposed on wholesale 
merchants void, as being violative of the Constitution of the 
United States, is the proviso in the distinct sentence last 
quoted: “ Every person, firm, or association of persons selling 


5 


The act proceeds to levy a tax on 


goods by sample, card, or otherwise, shall pay a tax of fifty © 
dollars annually to the State, and five dollars to each county 
in which he may sell such goods: provided, no person, firm, 
or association of persons selling exclusively goods manufac- 
tured in this State, shall be considered a merchant.” 

It is contended, that this proviso relates back to, and quali- 
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fies, the preceding sentence, in which wholesale merchants 
are defined and taxed, and is a regulation of commerce to 
their prejudice, by discriminating against them to the extent 
of thirty-seven dollars and a half annually, inasmuch as they 
buy and sell goods, wares, and merchandise by the wholesale, 
including those manufactured in other States of the Union, 
thereby intrenching upon the powers of government exclu- 
sively delegated to the Federal government by a provision in 
the Constitution, which reads as follows: 

“Section VII. The Congress shall have power * * * To 
regulate commerce with foreign nations, and among the sev- 
eral States, and with the Indian tribes.” (Const. U.8., Pas- 
chal’s Dig., p. 5.) The decision of the Supreme Court cited 
by counsel in support of this view of the case was made upon 
a statute of the State of Missouri, levying an oceupation tax 
upon peddlers, making it a penal offense for them to peddle 
without a license, and defining a peddler as follows, to wit: 


“ Whoever shall deal in the selling of patent or other medi- 
cines, goods, wares, or merchandise, except books, charts, 
and stationery, which are not of the growth, product, or man- 
' ufacture of this State, by going from place to place to sell 


the same, is declared to be a peddler.” In deciding this case, 


it was said that ‘no license is required for selling in a similar 
way, by going from place to place in the State, goods which 
are the growth or product of the State.” Or, in other words, 
a person who is a peddler in fact of such articles in the State, 
pays no taxes for the occupation of peddling. That is, in 
effect, io levy a tax upon goods not of the growth and pro- 
duct of the State, because of their foreign origin, upon being 
brought into the State and sold by a peddler, which is a reg- 
ulation of commerce between the States, within the power 
of Congress on this subject, thereby being prohibited from 
being exercised by the States, either directly or indirectly, 
as was, in effect, done by that law of the State of Missouri. 
And it had this effect, because a license tax levied upon 
the peddler selling goods introduced from another State 

















GALVESTON Co. v. GORHAM. 


— a 





Opinion of the court. 





was indirectly a tax upon those goods, not on account of 
the quality or kind of them, but because of their foreign 
origin, being articles of commerce, passing from other States 
into the State of Missouri, and being there sold by a peddler ; 
and Congress not having exercised its power to regulate cony 
merce among the several States, its non-exercise is equiva- 
lent to a declaration by that body that such commerce anap 
be free from any restrictions. 

The transportation and exchange of commos dities from one 
State to another, before the adoption of the Constitution, were 
subject to inequality of burdens, promotive of the interest of 
some to the prejudice of others; and the object of conferring 
this power upon Congress, was to enable the general govern- 
ment to etablish a uniformity of regulation between the’ 
States, which could only be done by making the power con- 
ferred absolute and exclusive, and that power protects such 
commodities of commerce, even after they have entered the 
State, from any burdens imposed by reason of their foreign 
origin. 

Such are the leading grounds, upon which it was held, that 
“the Act of Missouri encroaches upon this power in this re- 
spect, and is therefore unconstitutional and void.” (1 Otto, 
275.) 

The intention of the State not to invade the power of 
Congress is wholly disregarded; and the effect of the power 
assumed by the State in its enactment, whether operating 
directly or indirectly as a regulation of commerce between 
the States, to any certain and definite extent whatever, is 
regarded as the criterion by which its unconstitutionality is 
determined. 

However vigilantly this power of Congress has been pro- 
tected from invasion, it has not yet been held to the extent 
that laws passed by the Texas Legislature imposing an occu- 
pation tax on merchants, who are persons that buy and sell 
goods of every kind, foreign and domestic, are invalid, be- 
cause they, in accordance with our Constitution, exempt 
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persons pursuing agricultural and mechanical occupations 
from being taxed. Such persons, so exempted from occupa- 
tion tax, must buy implements and materials with which to 
carry on their occupations, and of course they must sell their 
products and manufactured articles. The home manufacturer, 
who sells his own articles of manutacture, (cloth, for instance, 
at New Braunsfels,) has an advantage over the merchant of the 
same place who sells similar cloth there that he bought and 
brought there from New York, to the extent that the cloth of 
that sort sold by the merchant is taxed, by his payment of 
the occupation tax upon his whole stock of goods, sold by 
him during the year, for which he pays such occupation tax. 

So the miller at Dallas would have a similar advantage 
over the merchant of that place who sold St. Louis flour. 
Now, if the same rule be applied to the various products and 
articles manufactured in Texas, and it be held that this re- 


‘mote and indirect advantage, derived to the person who only 


sells his own products and articles of manufacture at his own 
place of business, is a regulation of commerce between the 
States, then it will follow practically that Texas cannot con- 
stitutionally levy an occupation tax upon a merchant of any 
kind whatever who buys and sells anything brought into this 
State from another, when a similar article is produced or 
manufactured in this State, and sold by the producer or 
manufacturer. 

On that principle, there might be a remote and indirect reg- 
ulation of commerce by the State in imposing a higher occu- 
pation tax upon one class of merchants than upon another in 
proportion to their purchases; as, for instance, if the occupa- 
tion tax of all merchants was fixed at one hundred dollars, 
the goods brought into the State by a fourth-class merchant—- 
say, ten thousand dollars’ worth—would be taxed much higher 
than those brought in by the wholesale merchant—say, one 
hundred thousand dollars’ worth. The advantage to the 
larger merchant over the smaller, in the per cent. of tax 
levied on the stock of each thus introduced in the State, 
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would be as ten is to one, and might be argued to be the 
same as if Congress had passed a law making such a regula- 
tion by which the burdens allowed to be imposed upon goods 
transported from one State to another should be made lighter 
in proportion to the amount each merchant might transport. 
So goods sold by a peddler bear a much greater burden, ac- 
cording to aggregate value, than those sold by a wholesale 
merchant, by the operation of the occupation tax imposed 
on each. As to the State, that is in a measure equalized by 
the latter paying an ad-valorem tax, and the former not, usually. 
And thus, in various ways scarcely appreciable, remote and 
indirect regulations of commerce might be searched out and 
found in the operation of tax laws enacted by the States. 

It may be fairly presumed, however, that the decision cited 
has gone far enough in that direction to vindicate the power 
of Congress to regulate commerce between the States, and 
that Texas may levy an occupation tax upon merchants as : 
class, and exempt from such tax two other classes of persons 
within the State, following agricultural and mechanical pur- 
suits, who, as part of such pursuits, sell their products and 
manufactured articles. 

Now, the question under this proposition is,—What person, 
representing a class of persons, was intended to be designated 
in the proviso? The answer is, that class of persons then — 
in this State who only sold goods manufactured by them- 
selves, and who were exempted from an occupation tax by 
our State Constitution. 

To declare such exemption as a guide to the officers who 
should execute the law, and who might not otherwise under- 
stand the exception in the Constitution, I understand to be 
the object and effect of the proviso. 

A proviso may be used to indicate that something therein 
recited is not properly embraced within the preceding enact- 
ment, as well as to exclude from it something which would 
otherwise be embraced in it. Such, it is believed, was the . 
case here. If the third section of the act is closely examined, 
19 
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it will be seen that each occupation is treated of separately, 
and if not disposed of in the same sentence, it is presented in 
such connection as to mark plainly the separation between it 
and others. Coming to merchants, they were classified and 
taxed according to the respective amounts of their annual 
purchases, and then, as a class, a clear and unmistakable deti- 
nition was given to identify them: “A merchant is any per- 
son or firm engaged in buying and selling goods, wares, or 
merchandise of any kind whatever.” Buying and selling 
goods as a business, usually in an establishment located in 
one place, was what pointed them out as merchants, to be 
taxed according to the amount of their purchases. By such 
a designation, officers would have but little trouble, practi- 
cally, in finding and recognizing them. There were other 
persons whose business it was to sell goods, wares, or mer- 
chandise ; of whom was a class of persons called, commonly, 
traveling agents or drummers, who were not located usually 
in any establishment, and who, from their mode of doing 
business in different counties of the State to which they trav- 
eled, did not fall under the definition of merchants. Officers 
might ascertain that they sold goods, but not that they bought. 
as most usually they sold for merchants at a distance. To 
impose a tax on them, they were pointed out by the things 
done by them, which could be ascertained readily, to wit, 
selling goods, selling by sample, card, or otherwise, and selling 
goods in different counties. They were required to pay to 
the State fifty dollars, double that required of a wholesale 
merchant, and five dollars more in each county in which 
he sold; because, it may be inferred, he paid no ad-vulorem 
tax as an established wholesale merchant would. The party 
coming within this description could not be classed as a mer- 
chant as defined, because, as a class, he made no amounts 
of purchases that could be ascertained by officers. The 
word otherwise, in that part of the sentence, “by sample, 
eard, or otherwise,” should be understood, as doubtless in- 
tended, to. mean “by other like means”; for if it be taken 
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literally, it would include any and every person engaged 
in selling goods. It is most obvious that the part of the sen- 
tence preceding the proviso had no reference to merchants, 
as if it had it would have fixed their tax at a uniform rate 
of fifty dollars. It is equally obvious that it related to 
sellers, and not to buyers and sellers of goods. There was 
another class of persons who were sellers,—sellers of goods 
manufactured by themselves,—upon whom the Legislature 
had no right to impose an occupation tax. To prevent this 
class from being considered as embraced by the use of the 
word “otherwise,” that is, selling otherwise than by sample 
and card, the proviso was introduced at the end of this sen- 
tence: “provided, no person, firm, or association of persons, 
selling exclusively goods manufactured in this State, shall be 
a merchant.” It is to be noticed that the word “selling” is 
used, and not “buying and selling,” as the act to indicate the 
person, and also the word “ goods,” and not also “ merchan- 
dise,” to indicate the thing sold. If it had been said, “shall 
not be taxed,” instead of “shall not be considered a mer- 
chant,” its meaning and application would have been free 
of all difficulty. To account for this, we must look back 
into the acts of the Legislature imposing taxes. It will be 
found, that from 1837 to the present date, the occupations 
have been enumerated and designated from ‘time to time as 
they have been introduced into the country, commencing at 
first with a short list of a tinger’s length, and increasing until 
they now fill more than two pages in the pamphlet acts. 
Most generally these occupations would be described by 
hames in common use, attached to the person or to the 
business, so that the officers of the law could know who to 
eall on for the tax imposed. 

The traveling agent or drummer made his appearance in 
the acts of the Legislature with no recognized name, but des- 
ignated by the acts performed by him, as follows: “ From 
every person selling goods by sample, card, or otherwise, 
one hundred and fifty dollars.” (Act of 1870; Paschal’s Dig., 
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art. 7649.) There was no tax levied on merchants by name, 
and, unless this provision embraced them, there was no oc- 
cupation tax levied on them, but they rendered their taxes 
by an ad-valorem assessment, as they had for some time done 
by an income and ad-ra/orem tax. (Paschal’s Dig., art. 7563.) 

In 1871, an act was passed enlarging the list of occupation 
taxes, including merchants, prepared evidently in reference 
to clearing up the obscurity and uncertainty of the act of 
1870. After classifying and taxing merchants very similarly 
to the act of 1873, that has been previously referred to, it pro- 
ceeded as follows: “A merchant is any person or firm en- 
gaged in buying or selling goods, wares, or merchandise of 
any kind whatsoever. Every person or firm selling goods 
by sample, card, or otherwise shall also be considered a mer- 
chant; provided, that the county tax for selling goods by 
sample, card, or otherwise shall be collected only in one 
county; that no person or firm selling exclusively goods man- 
ufactured in this State shall be so considered.” (Paschal’s 
Dig., art. 7659, p. 1607.) 

Here the traveling agent or drummer was indicated by 
the necessary inference that he sold in more counties than 
one; that he sold goods by sample, card, or otherwise, as was 
indicated in the act of 1870. Te could well be included un- 
der the head of a merchant as expressed, because he sold 
goods, and the definition of a merchant was any person or 
firm engaged in buying or selling. Here, too, as in the act 
of 1873, the word “otherwise” must be understood “by like 
_ means,” to prevent the equalizing of the occupation tax of 
all classes of merchants. There was a deficiency in this stat- 
ute, that most probably rendered this enactment useless as to 
this class, by omitting to assign them to any class, unless it 
was by the expression that “all retail merchants. not of the 
first, second, or third elass shall be considered of the fourth 
class,” which last class were taxed ten dollars, and the classes 
were all fixed by the amount of purchases. Then comes in 
the proviso, in connection with this class of persons who 
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only sold goods, and provided that another class of persons 
who sold exclusively goods manufactured in this State should 
not be so considered; that is, should not be considered mer- 
chants, so as to be liable to a tax. When the act of 1873 
was drawn up, evidently in view of that of 1871, and the 
definition of a merchant was changed from engaging in buy- 
ing or selling to engaging in buying and selling, it excluded 
all of the classes of persons who were only sellers of goods, in- 
eluding those who sold by sample, card, or otherwise; and it 
thereby became necessary, after disposing of merchants, to add 
another and separate clause, to make the proper disposition of 
the classes of persons who only sold goods, and it was done 
by imposing a tax of fifty dollars upon one class of sellers, 
and exempting the other by the proviso, by the awkward 
expression that they shall not be considered merchants,—in- 
duced, as may be supposed, by the confusion engendered in 
following and in the effort to correct the phraseology of the 
former act. In the previous act, he had been declared, in 
effect, not to be a merchant, to prevent him from being taxed, 
and the same was done in this act, for the same purpose, and 
that now became the more important, as he was still asso- 
ciated in the same clause with persons who were taxed, who, 
like himself, only sold goods. In the act of 1875, now in 
force, this provision is fortunately omitted entirely, the first 
part of it being useless as not enforcible, and the proviso as 
unnecessary. (Gen. Laws 1875, p. 243.) : 
Now, it may be asked,—Why should it be held that this 
proviso must relate to and affect the provisions of the act in 
relation to merchants, when in both acts, of 1871 and 1873, 
it is found distinctly separated from them, and immediately 
connected with a class of persons who only “sell goods by 
sample, card, or otherwise”? If such had been the design 
of the Legislature, in the framing of the act of 1873, wherein 
it was evidently intended to obviate the uncertainty of that 
of 1871, by greater accuracy and perspicuity of expression, 
with greater system in arranging the different heads of occu- 











GaALVEsToN Co. v. GorHAM. [Galveston Term, 





. Opinion of the court. 








pation tax, relating to different classes of persons known to 
be tlien selling goods, in different ways and of different sorts, 
how easy it would have been to have introduced the proviso 
separately, as an independent provision, or in connection with 
the definition of a merchant, with expressions to clearly in- 
dicate an intention to exempt from occupation taxes those 
persons who bought and sold goods, wares, and merchandise 
as other merchants, but who confined their business to buy- 
ing and selling such as were manufactured in this State? That 
they did not so intend, may be arrived at not only from a con- 
struction of the act in connection with other previous acts, 
but from other potent considerations of a more extraneous 
character, when we endeavor to look at the law as applied to 
the state of things as they existed at the time of its passage. 
It is the business of this or any other court ealled upon for 
action, to understand, as far as practicable, the meaning of 
words, and of terms, and modes of expression used in statutes, 
and to know to what persons, or classes of persous, or things, 
as they existed at the time of the passage of the law, were in- 
tended to be designated or represented by them; or, in other 
words, to read, understand, and apply a statute law in the 
light of the facts—the notorious condition of things, the pub- 
lic history of the country, the occupations and pursuits of the 
people, and generally to what subjects said occupations and 
pursuits relate—as they exist in the country at the time of the 
passage of the law, and to which it is intended to apply, by 
the words, terms, or descriptions used in the law to designate 
the objects sought to be regulated by the statute. 
When we find a person or class of persons mentioned in 
a law as following a particular occupation, described by name 
or by mode of operation, and taxed, it is fair to presume that 
an occupation is then in existence, within the State, answer- 
ing to the description or name given in the law imposing the 
tax. There was a time in this State when the list of occupa- 
tion taxes did not embrace any tax on insurance companies, 
as it does now; and that was because there were then here 
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no such companies to be taxed; and so with other objects of 
taxation. On the other hand, we have no reason to presume 
that the Legislature has taxed an occupation before it exists 
here, in anticipation of its being introduced at some future 
time. The Legislature has not in anticipation levied an oc- 
eupation tax on persons following the business of making 
paper, of lithographing, of making wires or ropes, and many 
other things that may be occupations followed in this State 
within the next ensuing tive, ten, twenty, or fifty years. 

The act of 1873 defines and taxes merchants, and desig- 
nates five different classes, because they were known to fol- 
low the occupations indicated by each class. It describes and — 
taxes a class of persons that, for brevity, I have styled trav- 
eling agents or drummers, because they then did the business’ 
described within this State. It describes another class of per- 
sons as being persons selling exclusively goods manufactured 
in this State. We have a right to presume that there was 
such a class of persons. It was proved, on the trial in this 
case, that there was such a class of persons, and that they 
were manufacturers, and sold the articles which they manu- 
factured. They meet the description in the law, by being one 
of two classes of persons who only sell goods and are not mer- 
chants. If they bought and sold goods “of any kind,” whether 
manufactured in the State or not, they would come under the 
express definition of merchants; and this class designed to be 
designated are, in terms of the law, not to be considered mer- 
chants. 

In the face of all this, shall we presume that a class of per- 
sons existed here who were engaged in buying and selling ex- 
clusively goods manufactured? Upon what foundation will 
it be done? It was not proved, if it existed, as it could easily 
have been in the city of Galveston, the principal commercial 
city of the State. The appellee was certainly interested in 
making such proof, to prevent the designation of the persons, 
as it was contained in the statute, from being applied to the 
class of persons that was proved to exist, who only sold their 
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manufactured goods. A wholesale merchant buying and sell- 
ing exclusively goods manufactured in the State of Texas, or 
such a merchant of any grade, is not Known to have as yet 
made his appearance in any of our judicial proceedings; and, 
if we may exercise our knowledge of the common history 
and notorious condition of things in the State, he is not like- 
ly to appear in the next fifty years. The proposition itself, 
as submitted to us, may be said to impliedly admit that there 
are such persons. If so, it is hypothetical, and not in the 
case as presented in the record, and should not influence our 
construction of the law, in application to the merits of the 
real question presented by it. 

If the matter was evenly balanced between the classes, 
and both were shown to have existed, we should presume 
that the law referred to the class which would certainly pre- 
serve its validity, rather than to that which would defeat it, 

There is another most cogent reason, as it is believed, why 
this proviso should be construed as having been intended to 
express that the class of persons referred to did not come 
within the enacting clause or clauses relating to merchants, 
rather than that it was designed to withdraw a class of per- 
sons from its operation that otherwise would be included. 
That is, that if there had been a class of persons who bought 
and sold exclusively goods manufactured in this State, the 
benefit conferred upon them by the operation of the law, if 
fully carried out, would be so trivial and insignificant as to 
rebut the presumption of its having been intended. _A whole- 
sale merchant would derive a benefit on $100 of 3? cents, 
and of $37.50 on his $100,000; and no more if his purchases 
amounted to a million of dollars. That is certainly not the 
degree in which governments afford protection to home man- 
ufactures, in this age, when they undertake it. 

There is still another reason why the Legislature did not 
intend to designate merchants buying and selling goods by 
the exemption contained in this proviso. They must have 
been aware of the facts, which are notorious, that there are 
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but a few small manufactories of any sort in this State; and, 
from the population, extent of country, the absence of large 
capital, and the known habits of the people in their industrial 
pursuits in this State, there is not likely to be any great in- 
crease of them for many years to come. + They, therefore, 
could not have been providing a benefit for a merchant who 
would’ be expected to set up business, either wholesale or re- 
tail, with a few sorts of cloths, some castings, jugware, plows, 
wagons, shoes, and the like, and confine himself alone to 
Texas manufactures, with and for the inducement of the pro- 
tection of 37 cents on the $100 upon the capital or credit of 
his purchases. That would simply be to make the Legisla- 
ture to have been dealing in a ridiculous Utopia. 

Indeed, as an original question, ifthe act had been so worded 
as to have forced the construction that a class of merchants 
who bought and sold goods exclusively manufactured in 
‘Texas was excluded from the operation of the act requiring 
of others the payment of such an occupation tax, it might, 
as it is believed, well have been held, that its indirect and 
unintended effect, in the regulation of the commerce between 
the States, was too minutely finitesimal in its diminutiveness 
to have been judicially appreciable. 

Practically, there would be but little danger of a State ever 
levying on occupation tax so high as to furnish an amount of 
protection that would materially interfere substantially with 
the power of Congress in regulating commerce between the 
States; and if it should be done, it would be so enormous in 
amount as to shock the dullest sense of propriety, and exhibit 
upon the act itself a plain intention to regulate commerce, 
that would call for a ready correction by the courts. For in- 
stance, to afford any substantial protection, to an extent that 
would be any inducement to any person to engage as a mer- 
chant in buying and selling goods exclusively manutactured 
in this State,—say, five per cent. upon his minimum purchases 
of $100,000,—the annual occupation tax would have to be. 
raised to the sum of $5,000, and, to secure that per cent. of 
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protection on larger amounts, there would have to be classes, 
and the class whose purchases amounted to $1,000,000 would 
have to pay an annual occupation tax of $50,000. 

The difficulty, however, of finding any definite line of di- 
vision between the power of Congress and State authority, 
founded upon any fixed principle, is fully appreciated; and 
in deference to the decisions of the Supreme Court of the 
United States, the final arbiter of such questions, none has 
been attempted, beyond following strictly the rules laid down 

. by that court on this subject, to the extent that they are un- 
derstood to have gone. 

Again, if it were necessary, in order to preserve the valid- 
ity of this part of the law levying on occupation tax upon 
merchants, it might be plausibly held that the proviso, being 
separated from a direct connection with the clauses relating 
to merchants, and placed in direct connection with, and by 
its position apparently a qualification to, a class of persons 
who are not merchants under the definition as given in the 
law, should not be construed to apply to and to affect the 
provisions relating to merchants, if it were even doubtful to 
what class it is intended to apply; and if, upon that doubt, 
it be applied to the class of traveling agents with which it is 
in direct connection, then it certainly does not apply to mer- 
chants, and would only operate as a restriction upon com- 
merce to the extent of a burden upon the goods sold by 
persons selling by sample, card, or otherwise 
“ otherwise ” 





as heretofore 
has been explained. Or the proviso, being 
clearly separable from the clause relating to merchants, may 
be rejected as inoperative, because it would give to the tax 
law relating to merchants the effect of being a regulation of 
commerce, and therefore.contrary to the Constitution of the 
United States. 

Though the members of this court may not all agree to all 
of the grounds and reasoning of this opinion, they each, for 
some of the grounds herein presented, do agree, and hold, 
that the occupation tax imposed upon wholesale merchants 
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by the act of 1873 is valid, and not in conflict with the Con- 
stitution of the United States. 

The next proposition which will be considered, being the 
fourth one agreed to as involved in the case, reads as fol- 
lows, to wit: “Can suit for the recovery of money paid be 
maintained by appellee against appellant, on the ground of 
the unconstitutionality of the law under which the tax was 
collected, without showing that the payment was made under 
protest or under compulsion ? ” 

The County Court (the appellant) that received the money 
from the collector of county taxes, collected it from appellant 
and others as an occupation tax. 

The County Court, though embraced in the “judicial de- 
partment of the government,” is made by the Constitution 
and laws a political agency, to manage the local affairs of 
the government within the limits and in the modes prescrib- 
ed by the laws applicable to their power and duties. (Const. 
1876, art. 5, sec. 18; Const. 1869, art. 5, sec. 20; Paschal’s 
Dig., p. 1118.) A part of its powers and duties is to levy 
taxes, and disburse the money collected in discharge of the 
expenses, debts, and obligations of the county, in accordance 
with the laws prescribed for their direction and government. 
In reference to the levy of taxes by it, as it is styled, it might 
be more accurate, in reference to its powers, to say that it 
declares and fixes, by an order entered on its minutes, the 
amount of the taxes, not exceeding the maximum allowed to 
be collected for the use of the county, as prescribed by the 
acts of the Legislature in levying the taxes for both State 
and county purposes. The discretion it has in this, is to de- 
termine the amount, within the limits of the levy made by 
the Legislature for the use of the county, according to their 


knowledge and judgment of the expenses and indebtedness 
of the county to be met and discharged by it. 

The money so collected is not retained and accumulated, 
as money paid to an individual, which is an increase to his 
permanent wealth; but, when collected, it is paid out as soon 
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as practicable, that being the object of the collection; and 
the County Court is thereby made, for and under the author- 
ity of the State, a mere instrumentality, from year to year, 
to do that public business for the county, and not for the 
‘private benefit or on the private account and responsibility 
of the persons who compose that court. The tax in this case 
was levied by the Legislature, and the amount fixed by the 
County Court to be collected for the county was within the 
allowed limit, being $12.50—one-half of the State occupation 
tax levied upon wholesale merchants, $25. (Gen. Laws, sees. 
8,4; Act of 1873, p. 203.) This was a tax reasonable in 
itself, being, indeed, very low, considering that a wholesale 
merchant is one whose annual purchases must amount to 
$100,000, and imposed and collected alike, so far as is shown, 
from all such merchants in the county, and, we may presume, 
in the whole State; and there is in the amount, or mode of 
collection, or the object of its being levied, as prescribed by 
law, nothing from which it could possibly be regarded as an 
act of oppression or injustice upon the citizen, by the gov- 
ernment or its officers. 

There was no protest against paying this tax when it was 
collected, and no compulsion to pay it, unless the legal au- 
thority of the officer collecting the same to seize property 
upon default of its payment, as it stood in the law,—if, in- 
deed, there was any such,—without its being attempted or 
threatened to be carried out, constituted in and of itself com- 
pulsion. The law referred to in the brief of appellee relates 
to seizures by the sheriff under the act of 1873. (Gen. Laws, 
sec. 29, p. 146.) The preceding section (28). requires the 
State occupation tax to be paid to the sheriff, and the county 
occupation tax to be paid to the county treasurer; but the 
section (29) that authorizes the sheriff to seize property, and 
no other section of that act, authorizes the county treasurer 
to seize property upon default of payment of the county tax. 
But the act of 1875 (Gen. Laws 1875, sec. 1, passed March 
13, 1875) made the default an indictable offense, in which 
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the tine should not be more than double the tax; and that 
law went into force on the 13th of May, 1875, which was 
before the payments were made for which this judgment was 
rendered, : 

So that, if it should be conceded that the law referred to, 
or any other law, authorized a seizure by any officer for the 
county tax, it was certainly not shown that it was attempted 
or threatened; nor was there shown to have been any threat 
or attempt to prosecute the parties who paid these taxes, in 
order to enforce their payment. The proposition now under 
consideration, as presented to us, pretermits any protest or 
compulsion in making the payment. 

It was not shown that the money paid by these merchants 
was on hand, in possession of the county treasurer, or other- 
wise under the control of the County Court. 

The suit not having been brought for nearly two years after 
the money was paid by them in the regular course of business, 
it would have been paid out to meet the expenses of the 
county, if the officers did their duty in levying only the 
necessary amount, and paid it out in a reasonable time after 
it was collected, which should be presumed in their favor, 
unless it had been alleged and proved otherwise, or at least 
a contrary presumption raised by evidence, which was not 
done in this case. The money then, we may conclude, had 
been appropriated to the benefit of the county. 

If this judgment stands, the money can be refunded only 
by another tax, levied and collected, sufficient to pay the 
principal paid, with interest thereon,-together with the cost 
of suit, as it has been adjudged against the county. 

It is not shown that there was any unwillingness to pay 
the taxes when they were collected, or that the officer col- 
lecting or the County Court had any notice of any objection 
to the payment of the money, or reception and disposition 
of it by the County Court, until this suit was brought, nearly 
two years after its payment. It is not shown that the parties, 
when they paid the money, or the collecting officer or the 
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County Court, when it was received, knew, or even suspected, 
that the law under which it was collected was illegal. The 
law imposing the tax was one which the Legislature had an 
undoubted right to pass, and the-alleged illegality consisted 
in connecting with it an exemption, as contended by appellee, 
which made it illegal by its being thereby a regulation of 
commerce. 

This explanation is made, to clear the case from any and 
every extraneous and influencing circumstance, so as to 
bring clearly to view the object of this suit, and the principle 
announced in this proposition which is sought to be established 
by it, which is: That if an ordinary tax is imposed by the 
Legislature, and in the regular course of business paid by the 
person taxed, without any question having been made as to 
its illegality, or as to the impropriety of its mode of collection, 
or any other. objection when it is paid, and that part of it 
which is collected for the county has been paid to the county 
treasurer, to be disposed of by the County Court to defray 
the expenses and pay the debts of the county, have those who 
thus paid the tax, afterwards, at any time within two years, 
the right to bring a suit against the county and recover it 
back, simply on the ground that the tax was illegal,—not 
illegal for the want of authority in the Legislature to impose 
such a tax as that which was paid, but illegal because there 
was incidentally connected with such tax, in the same law, a 
provision which made the levy of the tax, in connection with 
that provision, indirectly a regulation of commerce, and 
thereby violative of the Constitution of the United States ? 
We are of opinion that they have not, because in such case 
it is voluntarily paid, and it, under the cireumstances, is not 
contrary to good conscience for the county to retain it. It 
was voluntary, because it was without objection paid under 
a mistake of law, if it was illegal, and there was no mis- 
take of fact in paying it, and no deceit, fraud, or compul- 
sion used in collecting it, or in causing it to be paid, on the 
part of the county or of any of its officers, that prevented 
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the will of the parties paying it from being freely exercised 
in doing the act. It is not contrary to good conscience to 
retain it, because the county and its officers were at no fault, 
and guilty of no turpitude in receiving and disposing of it 
under color of a law which was regarded and acted on by all’ 
parties concerned as valid at the time it was paid, received, 
and disposed of; and its being recovered back would work 
an injury to the county by the cost of the suit, the payment 
of interest, the expense of litigation, and the additional ex- 
pense of collecting and paying out these amounts, with the 
consequent derangement of its fiscal affairs, in pursuance 
to the judgment of the court requiring it to be done, which 
would result in one party sustaining a damage, annoyance, 
und trouble, when both parties were equally innocent, and 
both equally at fault, in that which caused it. The. principles 
which underlie the rules of law here announced, have been 
long and well established by numerous decisions in the courts 
of England and of this country. 

Subject, of course, to variation by qualifying circumstances, 
it may be said, generally, that “he is willing, who either ex- 
pressly consents or tacitly makes no opposition”; and, also, 
“he who consents to a thing, or makes no opposition to it, 
cannot complain of it as an injury,” which is the ancient 
maxim, Volenti non fit injuria. (Burrell’s L. D., p. 1049; 
Broom’s Maxims, 127; Brisbane v. Dacres, 5 Taunt., 162.) 

When money is paid under a mutual mistake of law, the 
mistake of law, in and of itself, is no ground for recovering it 
back. All persons are equally presumed to know the law, 
and in such case both parties are equally at fault, and equally 
innocent of wrong done. To admit ignorance of law to. be 
legally recognized as a fact sufficient in itself to pervert the 
will of the parties doing the act, so that it should be said and 
held that the will did not coneur with the act done, thereby 
relieving him trom the responsibility for and the consequences 
of the act, would render the administration of the law imprac- 
ticable; and hence the rule is founded upon a political neces- 
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sity, as well as upon public policy. (Bilbie v. Lumley, 2East, 
468; Brisbane v. Dacres, 468 (see Mansfield’s and Gibbs’ 
opinions); Elliott v. Swartwout, 10 Pet., 153 (see opinion of 
Thompson, J.); Clarke v. Dutcher, 9 Cowen, 674; Forbes v. 
Appleton, 5 Cush., 115; 2 Cow., 419; 2 Black, 824; 12 East, 
88: 13 Gray, 476; 10 Allen, 48; 15 Mo., 563; 27 Me., 146; 
2 Rich., (8. C.,) 317.) 

This rule and the maxim quoted are expressly laid down, 

or impliedly taken for granted, as starting-points in the inves- 
tigation of most of the cases, whether, upon the other facts, 
- the money paid has been recovered back or not. 
A mistake of fact on the part of one who pays, and deceit 
or fraud and compulsion on the part of one who receives, 
under which money is paid, are each and all legally recog- 
nized as facts sufficient in and of themselves to pervert the 
will of the party doing the act, so that it should be said and 
held, that the will did not concur with the act done, thereby 
relieving him from the responsibility for and the consequences 
of the act. These are such facts as it is practicable to judicially 
investigate, and there is no great public policy in forestalling 
their investigation, when they exist in a degree well defined, 
and practically capable of exerting a controlling influence 
upon the acts of the party who has paid the money, as it may 
then be said, against his will, or at least in the absence of its 
free exercise. 

There may be found a difference of decision in determining 
what constitutes a mistake of fact, deceit or fraud, or com- 
pulsion amounting even to a conflict of opinion, particularly in 
those cases involving the collection of taxes, and other acts 
of officers done under color of office, or in excess of their 
authority; but as the proposition before us presupposes that 
there was no protest or compulsion, it may suflice to refer to 
some of the cases, without exhibiting the distinctions made in 
them. (Morgan v. Palmer, 9 Eng. Com. Law R., 232; Rip- 
ley v. Gelston, 9 Johns., 201; Irving v. Wilson, 4 T. R., 485; 
Astley v. Reynolds, 2 Strange, 915; Snowden v. Davis, 1 
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Taunt., 350; First National Bank v. Watkins, 21 Mich., 483; 
Joyner v. Egremont, 3 Cush., 567; Preston v. City of Boston, 
12 Pick., 7; Boston & 8. G. Co. v. Boston, 4. Met., 181; Elliott 
rv. Swartwout, 10 Pet., 156.) In these cases, it will be found 
that the obtaining payment of money illegally for a license, 
to get possession of property to avoid a threatened seizure of 
goods, are payments under compulsion. 

A demand, with power to seize, is sometimes held to be 
compulsion. (12 Pick.,7; 17 Mass., 461; 4 Met., 189.) Other- 
wise, where there is no process issued, or the party has ade- 
quate remedy to resist at law. (Taylor v. Board of Tlealth, 31 
Penn., 73; Barrett v. Cambridge, 10 Allen, 48; Union Bank 
r. Mayor of New York, 51 Barb., 159; Knibbs v. Hall, 1 Esp., 
84; Forbes v. Appleton, 5 Cush., 117.) 

These influencing facts being established, raise a sufficient 
presumption of compulsion, whether the unwillingness is ex- 
pressed or not at the time of payment, as shown by many of 
the authorities cited. And without the existence of immedi- 
ate compulsion, the unwillingness to pay an illegal tax or 
demand—or, in other words, the absence of the will concurring 
with the act of payment—may be manifested by a payment 
under protest, or notice of intended suit to recover it back ; 
and that would rebut the presumption of its being voluntary, 
which might arise in such a case from the silence of the party 
paying it. (Elliott 7. Swartwout, 10 Pet., 153; Borough of 
Allenton v. Saeger, 20 Penn., 421.) 

This mode of exposition has been adopted, to explain that 
the object and purpose of showing that a payment of money 
Was made under protest or under duress, in any such case, 
was to rebut any presumption of its having been paid volun- . 
—tarily; and that when it was admitted, in the proposition, that 
the payment was made without any protest or compulsion, the 
presumption must be indulged that it was voluntary ; and that 
therefore the authorities mainly relied on by appellee in his | 
brief and argument, being cgses where money was recovered 


back on the ground of compulsion, have no application to the 
20 
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proposition (fourth in number) submitted for our determina- 
tion. (See First National Bank v. Watkins, 21 Mich., 483 ; 
Joyner v. Egremont, 3 Cush., 567; City of Marshall v. Snedi- 
ker, 25 Tex., 471.) 

As to the case last cited from 25 Texas, this may require 
some explanation. That was a suit brought by two grocers 
against the corporation of Marshall, to recover back the sum 
of five hundred dollars, paid by them as an occupation tax 
for selling spirituous liquors in quantities less than a quart, 
for one year, being the year in which they brought the suit, 
which was imposed upon and collected by the said corpora- 
tion, it being double the amount of the State tax. The peti- 
tion alleged that said tax was out of proportion to the taxes 
imposed upon other occupations, stating the same; that it 
was exacted and foreed out of them in violation of the Con- 
stitution and laws ; and that petitioners paid the same under 
compulsion. 

« A jury was waived, and the cause submitted to the decis- 
ion of the court upon the agreement that the facts stated in 
the petition are true, and the following facts, to wit: They 
had a license from the county of Harrison for the year, for 
which they had paid two hundred and fifty dollars ; that their 
investments did not exceed two thousand dollars, and profits 
not more than one thousand dollars. They paid to the cor- 
poration an ad-valorem tax, in amount the same as the State 
tax. An ordinance of the corporation affixed a fine of twenty- 
five dollars per day for every day they might retail without 
having paid the tax.” By the city charter and by the law, 
(O. & W. Dig., art. 1987,) their property was subject to seiz- 
ure and sale in a summary manner by the assessor for the 

collection of the tax. 

It was decided that the tax was illegal, as being dispropor- 
tioned to the State tax, and that the corporation exceeded its 
legal authority in levying it at so high a rate. 

On the other point, as to right of recovery, while the doc- 
trine of voluntary payment was fully recognized, it was held 
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that the parties were not on equal terms, and that the exces- 
sive, unjust, and illegal tax, with its power of summary en- 
forcement, and the heavy penalty upon default under which 
the demand was made before the license to retail would be 
issued, made it against good conscience for the corporation 
to retain it; and that, therefore, the plaintiffs were entitled 
to recover it back. 17 

It is evident that the grounds of the decision were not fully 
brought out in the opinion ; for it was admitted, by admitting 
the facts in the petition, that they were forced to pay the tax, 
and did pay it under compulsion. If all of the admitted facts 
in that ease are fully considered,—the perversion and excess 
of authority used by the corporation to accomplish indirectly 
an object foreign to the legitimate collection of revenue ; 
the enormous and unusual penalty for default of payment 
imposed, and to be enforced by the corporation itself, large 
enough in forty days to sweep away the whole of their little 
capital, if they resisted its payment; the summary remedy 
hanging over them, and the two hundred and fifty dollars 
having already been. advanced for a county license,—all 
backed, as may be presumed, by a public sentiment that could 
tf#lerate the levy and collection of such an extravagantly ille- 
gal tax, which must have been well known to them, placed 
them under a moral pressure which may be regarded as of 
equal influence, in perverting the free will, as though they 
had been threatened with an immediate scizure of their prop- 
erty ; and it was doubtless upon that view, though not fully 
developed in the opinion, that the court determined the pay- 
ment to have been made under compulsion, as it was stated 
that it was in the petition, and admitted to be true. 

Now, whether the court was correct or not in determining 
that the facts in that case were sufficient to establish the com- 
pulsion, it was upon the opinion that they did establish it, 
that it was held not to have been a voluntary payment, and 
that plaintiffs were entitled to recover it back ; and doubtless, 
too, the perversion and excess of authority in the corporation 
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had its influence in the determination that it was against 
good conscience for the corporation to retain it. (Snowden 
v. Davis, 1 Taunt., 358; Morgan v. Palmer, 2 Barn. & Cress., 
729.) 

The case of Baker v. Panola County was one in which the 
' payment was made under protest, and is therefore not appli- 
eable. (30 Tex., 86.) 

The decision in the case of Galveston v. Sydnor, in which 
the taxes were recovered back, was based upon the authority 
of the two preceding cases, and most probably upon a want 
of a full appreciation of what was intended to be decided by 
them, and therefore cannot be maintained as a controlling 
precedent. (39 Tex., 241.) 

The remaining point is, that it is not unconscionable for 
the county to retain the money voluntarily paid to, received, 
and disbursed by its officers for its benefit. 

This is not on the principle of the refusal of the court to 
permit arecovery of a premium paid and retained on a gam- 
ing policy of insurance, in which both parties being violators 
of the law, neither would be helped. (Lowry v. Bourdieu, 
2 Doug., 470, and notes.) Nor is it like the rule in equity 
in case of a usurious loan, where “a man who, from mere 
necessity, pays more [interest] than the other can in justice de- 
mand, and who has been significantly called the slave of the 
lender. He can in no just sense be said to pay voluntarily.” 
(1 Story’s Eq. Jur., sec. 302.) But in this case the right to 
retain it does not arise out of or rest upon any legal right of 
the county to have received the money, but upon the absence 
of any-fault on its part in its being received and retained, 
and the want of right on the part of the plaintiff to change 
the existing state of things, produced by his voluntary act, at 
expense, trouble, and annoyance of the county, and the conse- 
quent derangement of its fiscal affairs. 

In the case of Brisbane v. Dacres, Mansfield, C..J., enforces 
this principle, in a broad, liberal manner, well addressed to 
practical common sense, in relation to gratuitous payments 
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made by a captain to an admiral, in the British navy. (5 
Taunt., 160-1.) A like view, more nearly in point in its 
facts, is taken by the Supreme Court of Pennsylvania, in a 
case where an amount of taxes, in part illegal, had been paid 
without objection by protest or by notice of suit for reclama- 
tion, which taxes had been assessed by a town council; in 
which case it is said: “It is unlike a payment to an individ- 
ual. It is contribution to a common fund, in the benefits of 
which he, as a citizen or property holder, participates. It is 
intended for immediate expenditure for the common good, 
and it would be unjust to require its repayment, after it has 
been thus, in whole or in part, properly expended, which 
would often be the case, if suit could be brought for its re- 
covery without notice having been given at the time of pay- 
ment; and there would be no bar against its insidious spring 
but: the statute of limitations.” (Borough of Allentown r. 
Saeger, 20 Penn., 421.) Those remarks apply, with force, 
pertinently to this case ; and to them may be added the further 
observations, that the tax paid is no hardship, being, indeed, 
a mere trifle, compared to the capital of the merchant who 
paid it. It is one that the Legislature has a right to impose, 
and has uniformly been imposed, except during a short pe- 
riod, for more than thirty years, in obedience to the plan of 
raising a public revenue to defray the expenses of the State 
and counties, as prescribed im the Constitutions of the State, 
and its alleged illegality consists in an alleged incidental 
connection with an exemption which is claimed to give to it 
the effect of being indirectly a regulation of commerce be- 
tween the States, and consequently an intrenchment upon 
the exclusive powers of the Congress of the United States. 
And even admitting it to be so, and that there were some 
merchants who bought and sold goods exclusively mannfac- 
tured in Texas, (which was not, and, as is notorious, could 
not be proved,) the consequent disadvantage to other mer- 
chants would practically be, like the amount of the tax itself, 
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a matter of no sort of importance in affecting his business as 
a merchant. And, further, if a suit of this kind can be main- 
tained against the eounty by every person who has volun- 
tarily paid his taxes in the ordinary course of business, upon 
unexpectedly discovering some incidental defect in the tax 
law at any time within two years, the county is liable to be 
in constant litigation with its own inhabitants, accompanied 
by the necessary expense of litigation, at every change of the 
tax laws, of which there have not been less than twenty with- 
in the last forty years. 

-If there had been a protest upon payment of the taxes be- 
ing made, or notice given that suit would be brought to 
recover the money back, and suit had been promptly brought, 
before it was disbursed and while it was still in the hands of 
some of the officers, as it certainly should be done, especially 
in the case of the collection of taxes, unless their collection 
was enjoined, then not only would the fact of its being a 
voluntary payment be rebutted, but the expense, trouble, 
and annoyance in the derangement of the fiscal affairs of the 
county would be greatly obviated. 

Other authorities may be referred to, tending to establish 
that the county may in good conscience retain the money 
voluntarily paid as taxes without protest or compulsion. (Tay- 
lor v. Board of Health, 31 Penn., 74; Farmer v. Arundel, 2 
Black., 825; Bize v. Dickason, 4 T. R., 285; Walker v. City of 
St. Louis, 15 Mo., 574; Tyler ef al. v. Smith, 18 B. Monr., 
793.) | 

The growing importance of the questions involved in this 
case, and their relation to the public interest and to the ad- 
- ministration of the government of the State, have induced a 
more extended investigation of both of the propositions that 
have been discussed, than might otherwise have been neces- 
sary. 

We are of opinion that the tax was not violative of the 
Constitution of the United States, and that if it had been so 
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held, this action could not be maintained, under the facts of 
this case and the law applicable thereto. 
Judgment reversed and cause remanded. 


REVERSED AND REMANDED. 


SEPARATE OPINION OF Associate Justice GouLD.—I concur 
in the judgment rendered, and in the positions assumed in 
the opinion, except the construction that the proviso does not 
apply to merchants. In addition, also, to the positions taken 
in the opinion, I -hold that though the proviso applied both 
to merchants and to those who sold by sample, the law is 
divisible, so that the proviso may, if necessary, be rejected, 
and the tax, without the exemption, remain in force. 
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1. CASES APPROVED.—As to admissibility of declarations of deceased 
persons touching boundaries, see Stroud v. Springfield, 28 Tex., 626, 
and Hurt v. Evans, 34 Tex., 111. 

2. DECLARATIONS OF DECEASED PERSONS AS TO BOUNDARIES.—The 
declarations of a deceased grantee of a tract of land as to the bound- 
aries of subdivisions of the tract sold by him, in regard to which he 
is not interested, are competent. 

3. SAME.—The declarations of a deceased owner of a tract of land as to 
corners of the tract of which he was in possession at the time they 
were made, are admissible in a contest as. to the location of such 
corners and lines, 

4, SAME—LIMITATION OF RULE.—Declarations after suit, and by a 
party never having been interested.in the lands, are not competent 
testimony to prove the location of division lines. 

5. CHARGE OF COURT—DETERMINING THE EFFECT OF WRITTEN EVI- 
DENCE.—A decree of partition was introduced in evidence; the plat 
and field notes made by the commissioners of partition, making part 
of the decree, were in conflict. It was competent and proper for the 
court to instruct the jury as to the meaning of the decree, and to in- 
struct that the field notes in the decree were conclusive among the 
parties, when the decree named the field notes as determining the 
boundaries. 
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6. MAPS WITH CONTRADICTORY FIELD NOTES.—A map accompanying 
and forming part of a report by commissioners making partition of 
Jand, will not necessarily control field notes also forming part of such 
reports, where there is a difference in the length of lines as given in 
figures ou the map, and as written in the field notes, 

ON MOTION FOR REHEARING. 

7. PRACTICE IN SUPREME CouURT.—Suggested by the court, that, in 
motions for rehearing, it will ordinarily be sufficient to point out in 
such motion briefly some mistake, or misconception of law or fact, 
into which the court has fallen, as exhibited in the opinion, with such 
reference to the record or to authorities as will call it to the attention 
of the court. 


Error from Washington. Tried below before the Hon. 
I. B. MeFarland. 

The James Lynch league of land is situated on the right 
or west bank of the Brazos. June 19, 1835, Lynch conveyed 
to Martin Allen, without metes and bounds, one-fourth of the 
league, being the upper quarter.. This quarter, by consent of 
all parties, seems to have been the west half, or part of the 
upper half, of the league, when divided by a line trom the 
river and parallel with the side lines of the grant. 

December 20, 1837, Lynch sold to Lawrence one la- 
bor out of the upper half, being, it seems, surveyed out with 
marked lines, and its situation on the league is a square bound- 
ed north by the upper line of the grant, and on the west by 
the quarter league sold to Allen, its sides being 1,000 varas 
each. 

A few days after the sale of the labor to Lawrence, Decem- 
ber 29, 1837, Lynch sold to Gay and Crosby «all of the lower 

‘quarter except the labor, being 934 acres, more or less.” This 

tract was considered by all parties, regardless of the descrip- 
‘tion as the lower quarter, as conveying the balance of the 
east half of the upper half of the league grant; the subdivis- 
ions of the upper half being the Allen quarter, the Lawrence 
labor, and the 934-acre tract sold to Gay and Crosby. 

Gay purchased Crosby’s interest in the 934-acre tract, and 
after his death the tract was divided, by proceedings had in 
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the Probate Court, und the lower or south part of the tract 
was. allotted to the widow of» Gay. The widow afterwards 
married, and, with her husband, December 13, 1859, con- 
veyed her interest to J. P. Evans, their deed reciting: “The 
tract hereby conveyed is the lower part of the said described 
tract, being lot number 2 in the division between the heirs 
of Thomas Gay, deceased, said tract containing 624 acres.” 

J. S. Hurt became the owner of the Allen quarter of the 
league. . 

From the southwest corner of the Lawrence labor is a mark- 
ed line, am extension of the west line of the labor, to the di- 
vision line dividing the league. Another marked line runs 
parallel to it,and 361 varas further east, and from the south 
line of the labor to the same division line. 

The land bounded by these lines—east and west by said 
marked lines, and north by the labor, and south by the divis- 
ion line—was claimed by both Evans and Hurt. 

rt 





Allen | } league. Hurt 
labor. 


M. Lyneh | E. Lynch 
550 a. 550 a. 

















Evans brought an action of trespass to try title against 
Hurt for the land. 
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The testimony adduced by each party was directed to 
establishing the existence of a:marked line, fixing the bound- 
ary as claimed by each respectively. Most of the testimony 

yas hearsay—declarations of deceased parties. The charge 
of the court and the testimony are sufficiently given in the 
opinion. 


Giddings & Morris, for plaintiffs in error, 


Sayles & Bassett, for defendants in error. 


Roserts, Cuter Justice.—Though there are numerous 
questions raised in this case, it may be determined by a con- 
sideration of very few of them. 

James Lynch sold the upper quarter of his league of li ind, 
situated on the Brazos river, to Allen, in 1835. The deed 
contains no description of boundaries to ihe tract sold. There 
is no evidence in the record that the land was run out at the 
time it was sold. It might well be presumed, that the inten- 
tion of the parties was that it should be run out in a square 
or parallelogram, in the northwest corner of the league, by 
straight lines. 

On the 20th of December, 1837, James Lynch sold to Law- 
rence a square labor of land, situated on the northern line of 
the league, and being described in the deed with field notes, 
exhibiting lines and corners, that were fully established on the 
trial. It was not contended that any part of this labor con- 
flicted with the upper or northwest quarter sold to Allen. 
There was no dispute about the title to this labor, or any part 
of it. The field notes call for commencing in the prairie on 
the north boundary line of the league, and do not state tlte dis- 
tance from the northwest or northeast corners of the league. 
Although the testimony of Lawrence was taken in the case, 
it was not shown why the labor was selected at that particu- 
lar locality. That it was designed to locate this labor east 
of and adjoining to the Allen tract, may be inferred, not only 
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from its locality on the ground as shown by the plat of the 
survey, but also by a fact recited in another deed, made by 
James Lynch a few days afterwards, to an adjoining tract, 
which will now be referred to. 

On the 29th of December, 1837, James Lynch sold to Gay 
and Crosby, by a deed describing the land sold as follows: 
«On the right bank of the river Brazos, being a part of the 
league of land granted to me by the Mexican Government as 
a headright, being all of the lower quarter of said league, 
except one labor of land which I previously sold to Joseph 
Lawrence, and surveyed by Joseph B. Chance.” This deed 
purported to convey 930 acres of land, more or less. 

From these recitals, it may be inferred that the Lawrence 
labor was in the lower quarter; that it, with the tract sold 
to Gay and Crosby, contained the whole of the lower quarter ; 
and, by the use of the words “ more or less,” that there was 
a line run, then or previously, separating the upper from the 
lower quarter. There is no certain evidence that such a line 
had then been run, or that any dividing line had ever been 
agreed upon by the parties interested. Two lines are found on 
the gidund south of the Lawrence labor, claimed respectively 
by the parties to the suit to be such dividing line. One of 
them is an extension southward of the western boundary 
line of the Lawrence labor, and the other is a parallel line 
east of it 361 varas, embracing between the said lines 67 acres 
of land, which is the subject of controversy in this suit. 

The plaintiff below contends that his land, being a part 
of the lower quarter, extends to the line corresponding with 
the western boundary line of the Lawrence labor, making 
a straight line through the north half of the league; and 
defendant contends that his laid, being part of the upper . 
quarter, extends to the line 361 varas east of that line, mak- 
ing a broken line. 

The jury found a verdict in favor of the plaintiff, thereby 
establishing the straight line as the correct divisional line be- 


een the quarters. Although the evidence was contlict- 
tween the two quarters. Although the evidence w flict 
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ing, it sufficiently sustains the verdict as to prevent a reversal 
of the judgment upon the facts of the case. The instructions 
of the court, as to the proper mode of ascertaining the true. 
divisional line, are unobjectionable. 

The effort on both sides was to establish the true line by 
presumption arising from the deeds, and from the claim 
made by those owning each tract, as exhibited in their deeds 
and by their acts, and by the reputation in the neighbor- 
hood as to what was regarded as the true divisional line, and 
by the declarations of James Lynch and other persons of the 
neighborhood, who were dead at the time of the trial. A 
discussion of the evidence would only exhibit a conflict, 
with a preponderance in favor of the plaintiff sufficient to 
sustain the verdict. 

The defendant took exception to the ruling of the court in 
admitting the declarations of James Lynch, deceased, as to 
the true divisional line, made after he had sold the said three 
tracts of land, because it was not shown that he had seen the 
line run, &e. Surely, if the declaration of deceased persons, 
in reference to ancient boundaries of land, are admissible at 
all, as it has been held by this court, these of James Lynch, 
the grantee of the land, who lived on his league, and sold all 
three of these tracts, would be of the very highest authority, 
having been made when he had no interest whatever in favor 
of one or the other party. (Stroud v. Springfield, 28 Tex., 
665; Evans v. Hurt, 34 Tex., 111, and authorities cited.) 
The objection to the declarations of Thomas Gay, deceased, 
in pointing out a corner of the Gay and Crosby tract, is equal- 
ly untenable, because it was merely a claim of ownership to 
the land bounded by that'line of which he was then in pos- 
session. 

The defendant also took exceptions to the ruling of the 
court in excluding the declarations of W. R. Allen, deceased, 
made after this suit was brought, he not being shown to have 
been in possession, in reference to the true divisional line. 
This was not an error. (1 Phillips’ Ev., 264-266.) 
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There are but two charges of the court that require notice, 
which can be understood only by a rehearsal of some of the 
facts of the case. 

Gay became the owner of the whole tract conveyed to him 
and Crosby, and, having lived upon it many years, died, and 
it was partitioned between his children and his wife, after- 
wards Mrs. Roberts, the wife of Luke Roberts. To Mrs. 
Roberts was allotted the south part of the Gay tract, in a reg- 
ular partition ordered and confirmed by the County Court, 
in the distribution of the estate of Thomas Gay. ° 

The defendant contends, that if the divisional line claimed 
by the plaintiff is the true line between the two quarters, 
still the land in controversy was not included in the tract 
set apart to Mrs. Roberts in the partition, because the plat of 
the survey, made by the surveyor who aided the commission- 
ers in dividing the land, indicates the broken line as the 
divisional line between the quarters, which would leave out 
of Mrs. Roberts’ allotment the land in controversy; and the 
plaintiff, deriving title from Mrs. Roberts, with a description 
in the deed referring to the partition as indicating the land 
conveyed by her, could claim no greater right than was con- 
ferred upon her in the division of the land between her 
and the children. By the calls in the field notes of the sur- 
vey, the land allotted to Mrs. Roberts would include the land 
in controversy, if, as the jury found, it belonged to the lower 
quarter sold to Gay and Crosby; but on the plat made by 
the surveyor, in connection with the field notes, the length 
of a line in the survey was indicated by the figures 708, 
which would have made her portion fall short, and would 
have left most of, if not all, the land in controversy undivid- 
ed, and still belonging to the estate of Thomas Gay. 

It was proved that Clampitt, the surveyor who made the 
survey, did not run this line in making the division of the 
land between the children and Mrs, Roberts. 

The order confirming the partition of this tract of land 
vested in Mrs. Roberts that portion of the Gay tract, as 
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“shown and designated by the report of the commissioners, 
and having metes and bounds according to field notes made 
by the surveyor, Matthew A. Clampitt, and allotted and as- 
signed by the commissioners to Eleanor Roberts.” Thus the 
contirmation of the court relates to the field notes, and not to 
the plat. The whole proceeding of the court, in reference to 
the partition of this land, shows that it was designed to divide 
the whole of the Gay tract. between Mrs. Roberts and the 
children. 

Undef this state of facts, the court charged the jury, that 
“under the partition between the heirs of Gay, Mrs. Roberts 
(and the plaintiffs under her) took title to the western bound- 
ary line of Gay’s quarter, wherever that actually was; and 
their rights would not be prejudiced by a mistaken call for 
an erroneous line or corner.” 

This was a construction by the court, put upon the orders 
of the County Court directing and confirming the partition of 
the Gay tract of land between Mrs, Roberts and the children, 
that, in legal effect, they amounted to a partition of the en- 
tire tract between them, notwithstanding there might be a 
mistaken call for an erroneous corner or line—doubtless re- 
ferring to the mistake in the length of the line made by the 
surveyor, indicated on that line in the plat by the figures 
708, which it was proved he did not run. It was also a 
construction of the deed executed by Mrs. Roberts and her 
husband for the land to plaintiff, which described the land 
conveyed by her as being the same as that which had been 
allotted to her in the partition. 

Again, the court charged the jury, in the same connec- 
tion, that “the field notes in said partition speak for them- 
selves, and they cannot be contradicted and controlled by 
the figures in the plat attached to the survey.” 

This refers to a line in the survey of the land allotted to 
Mrs. Roberts, which the field notes indicate as running from 
the southeast corner of the Lawrence labor along its southern 
boundary line, (south 75° west,) to the west boundary line of: 

















Hurt v. Evans. 





Opinion of the court. 





Thomas Gay’s quarter of a league; and the accompanying 
plat of the survey has placed over that line the figures “ 708.” 
This charge, considered in reference to the preceding charge, 
and in reference to its application to the evidence in this case, 
was designed to instruct the jury that the words in the field 
notes earried that line to the western boundary line of the 
Gay tract, wherever they might believe it to be; (which 
would take it 1,000 varas, if it went as far as the straight 
divisional line contended for by plaintiff;) and if they were 
satisfied, as the verdict upon the facts showed they were, that 
the Gay land extended west to the straight line, the fact that 
figures were on plat (* 708”) was not such a fact as would 
have necessarily the effect to contradict and control the words 
of the field notes, and thereby prevent the land allotted to 
Mrs. Roberts from extending to the straight line. 

If this charge had conveyed the idea to the jury that the 
existence of these figures on the plat was a fact to be entire- 
ly disregarded in determining the extent westward to which 
the land allotted to Mrs. Roberts went, it could only be justi- 
fied by the words of the order of confirmations defining the 
boundary of her tract by reference to the field notes, omit- 
ting therein any reference to the plat which might have been 
done designedly, as the commissioners were present when 
the land was run off for the division, and must have known 
the fact, testified to by one of them, and by Roberts, on the 
trial, that this line, on which the figures “ 708 ” were placed, 
was not run or measured in making the division between the 
Gay children and Mrs. Roberts. 

In either point of view, this charge, in reference to the facts 
of this case, is not objectionable as a charge upon the weight 
of evidence, though ordinarily such a charge might be in 
reigrence to another state of facts. 

There are other charges objected to, and exceptions taken 
to charges asked by the defendant and refused by the court. 
Most of them involve, in different phases, the questions of 
law that have already been discussed. 
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The main question in the case was one of fact, to wit: 
Which one of the two lines, the straight or the broken, was 
the true divisional line between the two quarters of the north- 
ern half of the Lynch league of land ? 

So the court charged the jury, plainly; and further, that 
it was incumbent on the plaintiff to prove satisfactorily that 
the line claimed by him was the true divisional line.- In 
the trial of the case, there was no question made about the 
dividing line of the league cutting off the north half,in which 
these three tracts of land were situated, to wit, the Allen, 
the Lawrence, and the Gay tracts; and there was no inquiry 
made as to why, when, or by whom it was run. 

There was no question made about the locality of the Law- 
rence labor, which might or might not have been located on 
land previously sold to Allen; and although there was nothing 
to show whether it was or not, it was taken for granted on 
the trial that it was not located on the Allen tract. Two 
lines are found on the ground, in connection with the Law- 
rence labor, either of which may have been run thirty-five 
or forty years ago, and may have been run, in connection 
with the lines of the Lawrence labor, to mark and establish 
the divisional line between the Allen and Gay tracts of land. 
When, by whom, or for what purpose they were run, is not 
established, by any direct testimony of witnesses, or by ree- 
ords in evidence before the jury. There was no material 
evidence of acquiescence in either one of the lines, so as to 
make it the established line of division. Both the parties 
proceeded, in the trial, upon the hypothesis that one of these 
lines must have been authoritatively ran as the divisional 
line, and the struggle between them was to ascertain by pre- 
sumption which one it was. The verdict and judgment were 
for the plaintiff; and we find in the record no material error 
requiring a reversal. 

AFFIRMED. 
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On REHEARING. 


Motion for rehearing was made and carefully argued. 
Opinion was rendered January 22, 1878; and motion for 
rehearing was filed February 8, 1878, and submitted March 


27. 
Giddings & Morris, for motion. 


Roserts, Cuter Justice. —The motion for rehearing in 
this case was not filed within the fifteen days allowed by law; 
for which an excuse was rendered. The motion, with the 
brief filed in support of it, constitute a reargument of the 
whole case. Notwithstanding the motion was filed on the 
8th of February last, it was not submitted until two days 
before the adjournment of the court. 

The court, before deciding the case, had given it a thorough 
examination, and had fully consulted over all of the questions 
of law and fact presented in the record, and had given ample 
consideration to the views of counsel as contained in their 
briefs. In the reargument of the same questions now before 
us, in the shape of a motion to rehear the case, we find nothing 
that had not already been considered. It may not be amiss 
to suggest, that, in making such a motion, it will ordinarily 
be entirely sufficient to point out in such a motion briefly 
some mistake, or misconception of law or fact, into which 
the court has fallen, as exhibited in the opinion, with such 
reference to the record or.to authorities as will call it to the 
attention of the court, without the labor and expense, on the 
part of counsel, of a full reargument upon all of the points. 

Having again examined the case, again we adhere to the 
opinion delivered, and decline to grant the motion. 


MOTION DENIED. 
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1. DAMAGES—PARENT AND CHILD.—See statement of case for a charge 
of the court held correct as to the liability of an employer of a minor, 
when the employment is without the consent of the parent, and the 
minor receives injury from the negligence of the other servants of his 
employer. 

2. DAMAGES.—In a suit by a father against a railway company for per- 
manent injury—as the loss of an arm—inflicted on his minor son 
by the negligence of other employés of the road, when the employ- 
ment was without the father’s consent, the plaintiff is entitled to 
recover the value of the son‘s services until he arrives at the age of | 
twenty-one years, the expense of medical attendance and nursing, 
and such other expenses as are rendered necessary by the injury. 


Appeat from Harris. Tried below before the Hon. James 
Masterson. 

The appellee sued as the father, and also as next friend of 
his minor son, Joseph E. Miller, for damages by the latter 
sustained as brakeman on defendant’s train of cars. The 
petition set forth that the son was nineteen years old, and 
had been tenderly raised, and was incapable of entering into 
a legal contract; that, without the knowledge or consent of 
the father, the defendant induced the son to enter its service 
as brakeman, and by the defendant’s negligence the son was 
thrown upon the track and his arm so crushed as to render 
amputation of it necessary, which was done at great expense, 
&e. Appellee seeks to recover, as father, for the expenses 
incurred in effecting a cure, and for the loss of the son’s time 
from the accident to-his majority; and, as next friend of the 
son; to recover damages which the latter sustained by the 
permanent injury and his lessened ability to earn a living. 

To this petition defendant below excepted— 

1st. Because of misjoinder of distinct causes of action and 
parties having no interest in common. 

2d. Because it shows no cause of action in either the father 
or the son. 

3d. Because the petition does not allege that the son was 
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in the service of the father at the time of employment by 
appellant; nor does it allege that appellant knew the son 
was a minor when employed, or that he was then in the 
father’s employ, or the relation existing between the father 
and son. 

Appellee then filed an amendment, setting up that the son 
Was injured in consequence of the unskillfulness and neg- 
ligence of W. B. McKinney, as engineer of the train; that 
he was unfit for engineer, and that appellant was negligent 
in employing him in that capacity. 

At the trial, the son having then filed a separate suit for 
his injuries, the appellee in this suit abandoned all claim on 
behalf of the son, and relied only on his own right to recover 
as the father; and the court overruling all exceptions to the 
petition, the parties went to trial on the general issue and 
other pleas. There were verdict and judgment for appellee 
for $2,000. Motion for new trial, which was overruled, and 
notice of appeal. 

The assignments of error were—- 

1st. In overruling exceptions to petition. 

2d. In the court’s charge to the jury. 

3d. In refusing charges asked by appellant. 

4th. In overruling motion for new trial. 

The first charge of the court was as follows: “1. Under 
the law, the father is entitled to the services of his minor 
children during their minority. Minors cannot, without their 
father’s consent, make legal contracts ; nor without such con- 
sent, either before or by acquiescence after knowledge of the 
father, engage in business for themselves. If you believe, 
from the evidence, that Joseph E. Miller was a minor, under 
twenty-one years of age; that, without the knowledge or con- 
sent of his father, he engaged himself to defendant, and whilst 
so engaged received the injury alleged, then if such injury 
was not caused by said Joseph’s own negligence, plaintiff is 
entitled to recover for the loss of his son’s services whilst 


under medical treatment, to his necessary expenses in per- 


¢ 
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fecting a cure, including medicines and extras required in 
effecting a cure; also to all reasonable medical bills for which 
the father is liable, and to such damages as result and flow 
directly from the injury,—such as the diminished value of 
services up to the arrival at the age of majority of said minor.” 

The third charge of the court was as follows, viz.: 3. When 
a person or corporation employs a minor, it devolves on such 
employer to obtain the consent of the father, when such 
minor is under the control of the father, and whilst said 
minor forms a part of the father’s family. Whilst a minor, 
the father is liable for the support of his child, and is entitled 
to the earnings of his son; and where the son, through the 
negligence of the employer or its servants, receives an injury 
incapacitating him for a while from labor, and rendering him 
less serviceable up to his arriving to the age of twenty-one 
years, the employer thus engaging a minor without the knowl- 
edge or consent of the father is liable to the father in dam- 
ages.” + 

The case, after being submitted in this court, was referred 
back for further examination and reference to authorities on 
questions submitted by the court. They will each be found 
set forth in the brief of appellant’s counsel, prepared in 
reference to the questions, 


Baker § Botts, for appellant. 

I. To the first question asked by this court, “Is the first 
charge given by the court correct?” we answer, No. The 
error is in the measure of damages. The father’s right of 
action does not acerte from the act producing the injury to 
the son, but from the loss of the son’s services consequent 
upon the original act, and for all necessary expenses incurred 
in effecting acure. Mr. Sedgwick, in his work on Damages, 
says (p. 546): “The action is based on the loss of service 
alone, and the question is,—What has the plaintiff lost in the 
services of the servant?” In such action, the rule of dam- 
ages is said “to be now well established to be compensation 
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for the loss of the minor’s future services, and the expenses 


sustained, such as for surgical and médical attendance.” 
(Oakland R. R. Co, v. Fielding, 48 Penn., 320; Gilligan v. N. 
Y. & Harlem R. R. Co., 1 E. D.S., (N. Y.,) 453. 

But in this case, after allowing for loss of service while 
under treatment for his injury, and necessary expenses in 
effecting a cure, including medical attendance, the court 
adds, and “such damages as result and flow directly from 
the injury,—such as the diminished value of services to 
majority.” The last expression is an illustration, and not a 
qualification of the rule laid down by the court; and the 
rule pertains to cases concerning the absolute rights of indi- 
viduals, and not to cases concerning the relative rights, and 
gives the jury a latitude of discretion not authorized in eases 
of the latter character, and to assess damages which the minor 
alone could sue for. 

IT. “Is an employer, who, without the knowledge or con- 
sent of the father, contracts with a minor for labor, and di- 
rects and controls him in the performance of it, responsible 
in damages for any injury done to the minor, which happened 
without negligence on his part, in performing the work at 
which he is employed ? ” 

Not to the father. Tis rights are relative,.and grow out 
of his natural and legal obligations to the son; and the law 
fixes the nature and measure of compensation which he may 
recover. His right of action is for loss of service and ex- 
penses as a consequence of the injury; but for the injury 
itself, or the act that produced it, the right of action is in the 
son. Lord Coke says: “If my servant is beat, the master 
shall not have an.action for his battery, unless the battery is 
so great that by reason thereof he loses the service of his ser- 
vant; but the servant himself, for every battery, shall have 
an action.” (Robert Murry’s Case, 9 Coke, 1137; Wood on 
Master and Serv., sec. 224.) The same rule applies in a suit 
by aparent. (Wood on Master and Serv., see. 14.) In both 
eases, the gist of the action is loss of service; but in the case 
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of a parent he may recover expenses of the cure, although 
the child was incapable of rendering service. (Wood on 
Master and Serv., sec. 225.) 

III. “Do the apparent age and size of the minor have any 
influence on the question as above stated ?” 

We find no authority to this point. If the gist of the ac- 
tion was a wrongful employment, the apparent age and size 
of the minor might be important in determining the good 
faith of the employer in taking him into his service. But in 
a suit by the father for damages by him sustained as a conse- 
quence of an injury to the minor while in such employ, we 
cannot see that the latter’s appearance can be material. We 
think the correctness of this position will be apparent from 
subsequent propositions. 

IV. “Does the fact that the employer does not know that 
he is a minor have any influence on the above proposition ?” 

We think not, in this character of case. If this were an 
action for enticing the minor from the father’s service, then 
the plaintiff must needs aver and prove that defendant knew 
he was a minor; and if the proof on this point were doubt- 
ful, or only circumstantial, then the apparent age and size of 
the minor might be important in determining the question 
of knowledge. 

V. “ Does the sort of work, whether ordinarily hazardous 
or not, have anything to do with this question; and if it has, 
is it a question of law or of fact as to what is hazardous 
work?” 

If the minor were employed without the consent of the 
father, (the proof not showing that he had been emancipated,) 
and the latter sues for damages by him sustained as a conse- 
quence of that employment, and for expenses in healing the 
injuries sustained by the minor while serving in it, we do not 
see how his rights could be affected by the character of the 
work the minor was employed for. The loss of his services 
to the father for the same time is the same, however the 
minor may be employed; and if wrongfully injured, he is 
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entitled only to the expense necessarily incurred in healing 
and curing the injury, whether it was sustained in an ordi- 
narily or extra bazardous work. ‘This question, it seems to 
us, could arise only in a case where there had been a valid 
and binding coutract-of hiring, as in Fort’s case, 17 Wall., 
553; and it is claimed that the minor was injured by having 


been put at a work more hazardous than he was suited to, and 
outside of that for which he was employed. But if the ques- 
tion should be thought properly to arise in a ease of the char- 
acter of this, we submit, that it is one of fact, to be submitted 
to the jury on the testimony, as was done in Fort’s case. 
(See, also, Murphy’s Case, 46 Tex., 356.) 

VI. « Must the father allege and prove that the minor son 
was a part of the family, and not allowed to go out and get 
employment for himself; or will it be presumed, in absence of 
proof to the contrary, from the simple fact of his minority ?” 

The rule is, that minors are incapable of making valid or 
binding contracts. The exception is when they have been 
emancipated, When the relation of father and son, and the 
minority of the latter, have been shown, we think the onus 
is then cast on the defendant to show that his contract with 
the child was under such circumstances as that the father is 
not entitled to the son’s services; 7. e., that the father is es- 
topped by emancipation, or for forfeiture in some way of his 
natural and legal rights. 

VIL “Can a minor, who is employed without his father’s 
consent, occupy the position of a fellow-servant to one who 
is negligent, and thereby excuse the employer?” (Elliott’s 
Case, 1 Cold., 611.) 

As between the minor and his employer, he can; but as 
between the father, who is entitled to the minor’s services, 
and to be reimbursed for expenses in healing injuries sus- 
tained by the minor while in said employ without the father’s 
consent, the employer is not excused, 

VII. «Is the third charge correct ?” 


If the measure of damages, as given in the first charge, 
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were correct, then we think this charge would be correct, 
But as the relative, and- not the absolute, rights of the father 
are involved in this case, and these are essentially different 
and measured from different causes, and the former are much 
more restricted than the latter; and as the court applied ih 
this case the rule that pertains to the latter, thereby giving the 
jury a greater latitude, and authorizing them to assess dam- 
‘ages to which the son only could be entitled; and as the court, 
in this charge, referred the jury to the first for the measure 
of damages, we think this charge erroneous in that particular. 
The father, being entitled to the services of the son during 
his minority, would be entitled to recover the difference, if 
any, between the value of the latter’s services from the time 
his injuries were healed until his majority, and what they 
would have been worth if he had not been injured. In other 
words, for his lessened ability to render service between those 
periods, caused by his injury; the difference aforesaid being 
the measure of compensation. 

IX. “If the injury was caused by the negligence of the 
employer, is it immaterial whether or not the minor was 
negligent ? ” 

In a suit of this character, we think it is not material; but 
in a suit between the minor and his employer, founded 
on the act which produced the injury, it would be most 
material. But that is not this case. 

X. “In estimating the damages, was it proper to include 
the expenses of the family, and the value of the labor of the 
father and minor son during the time he was being cured; 
and should not the medical bill (at ten dollars a visit) have 
been shown by proof to have been reasonable ? ” 

The family expenses should not be included as part of the 
father’s compensation. These he was bound to incur if his 
son had not been injured. 

The value of the son’s services during the time he was 
being cured should be, included, because the father was 
entitled to them; and if deprived of them by the unauthor- 
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ized act of the defendant, the latter must account for their 
value. 

The value of the father’s labor, in attentions to his son, 
should not be included, because this was one of his natural 
and legal duties and obligations to his son, the performance 
of which entitled the father to the son’s services; (Wood on 
Master and Serv., sec. 8; Nightingale v. Washington, 15 
Mass., 272;) and, therefore, to maintain this suit, and to re- 
cover for the same, he must allege special damages thereby 
sustained. (Harris v. Finberg, 46 Tex., 79.) 

In reéxamining this case, counsel for appellant conclude 
that their brief originally filed does not argue the case from 
the legitimate standpoint, with reference to the rights of the 
parties. In answering the questions propounded by the court, 
they have stated the principles of law as they understand them 
to apply to the facts of this case, and by which the rights of 
the parties are to be determined, 

John T. Harcourt, for appellee, in answer to the first ques- 
tion propounded by the court, argued at length, citing the 
following authorities, viz.: Wood on Master and Serv., see. 
11; Stovall v. Johnson, 17 Ala., 14; The Etna, Ware’s U. 
S., 402; Plummer v. Webb, 4 Mass., (N.S.,) 380; James v. 
LeRoy, 6 Johns., (N. Y.,) 274; 1 Blackst., 452; 1 Pars. on 
Cont., 257; Law of Master and Serv., see. 14; Conant v. 
Raymond, 2 Aiken, (Vt.,) 248; Munsey v. Goodwin, 3 N. 
H., 272; Bowes vr. Tibbets, 7 Me., 457; Drew +r. Sixth Av. 
R. R. Co., 26 N. Y., (12 Smith,) 49; O'Mara v. Hudson River 
R. R. Co., 38 N. Y., (11 Tiff.) 445; Rogers vr. Smith, 17 
Ind., 323; Kennard v. Burton, 25 Me., 39; Wilt v. Vickers, 
8 Watts, 227; Pence v. Dozie, 7 Bush, (Ky.,) 133; Martin 
v. Payne, 9 Johns., (N. Y.,) 387; Bolton v. Miller, 6 Ind., 
262; Emery v. Gowen, 4 Me., (4 Greenl.,) 33; Greenwood 
v. Greenwood, 28 Md., 369; Mulvehall v. Millward, 11 N. Y., 
(1 Kern.,) 348; per Tindall, C. J.,7 M. & Gr., 1041; 49 Eng. 
Com. Law Rep., citing Russell v. Corne, 2 Ld. Raym., 1031, 
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and Gray v. Jeffries, 1 Cro. Eliz.,55; Hall v. Hollander, 4 Barn. 
& Cres., 633; 10 Eng. Com. Law Rep., 746; Broom’s Comm. 
. 198; 
7 Mo., 


on the Common Law, 562; Dixon v. Bell, 5 M. & 5 
Judkins v. Walker, 17 Me., 38; Lowe v. Sinklear, 2 
308; Thomas v. Dike, 11 Vt., 273. 

II. The apparent age and size of the minor can have no 
influence on this question. ‘A person hires a minor at his 
peril.” “It is his duty to ascertain the legal status of the 
child.” The policy of the law is to keep families together, 
and not to encourage insubordination to the parents’ author- 
ity. Inducements should not be offered to minors to leave 
the parental roof until twenty-one years of age. “Even 
fraudulent representations made by an infant cannot attect 
the question.” (Studwell +. Shapter, 54 N. Y., 249.) 

Ill. We think, in reply to the third proposition, that to 
put an inexperienced minor to hazardous work, without the 
father’s consent, is negligence; and the court should so charge 
it. (Sher. & Red. on Neg., sec. 11.) ‘The court, in charg- 
ing upon the question of negligence, should say what negli- 
gence would, and what would not, make the party liable.” 
( Pittsburg, Fort Wayne and Chicago R. R. Co. v. Evans, 53 
Penn., 250.) 

IV. It must be presumed, in absence of proof to the con- 
trary, that the minor had not been emancipated. The father 
was poor, and had to leave his home to make a support for 
his family. He was 150 miles from home. He had directed 
his son to finish a job of getting out timber, cord-wood, and 
to stay with his mother. (Law of Master and Serv., sec. 14, 
and cases cited.) 

V. We think it follows that the contract was not obliga- 
‘tory, and that the minor son remained the servant of the 
father, and could not serve two masters; and hence could 
not be a fellow-servant on the railroad. (Authorities cited.) 

VI. We think the third charge of the court is in the lan- 
guage of the authorities we have cited, and is fully sus- 
tained. 
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VII. If the injury was by the negligence of the railroad 
company, it was by their own wrong in placing an inexpe- 
rienced boy at hazardous work, and they did it at their peril, 
and took the risk of his getting hurt, either by his own un- 
skillfulness or negligence, or by their servants’. (Authorities 
cited above.) 

VITL. The measure of damages. It must be compensatory, 
and to be so, the loss of the father in every particular must 
be estimated. The additional family expense, and loss of 
time of father and son, and the medical bill, were all the re- 
sult of the wrongful act of the defendant. 


Roserts, Cuter Justice.—This case having been previous- 
ly submitted, and being examined, was, at this term, referred 
back to counsel for further examination, and reference to au- 
thorities upon questions propounded in making the reference, 
which have been responded to by counsel on both sides in a 
manner to deserve the commendation of the court, and to 
enable us readily to decide the case. Such candor as that 
exhibited in appellant’s supplemental written argument, in 
fairly presenting the law, with reference to authorities, and 
in not seeking to press upon the court those points that are 
clearly untenable, so as to present the case upon its true mer- 
its, if more generally adopted, instead of the too prevalent 
habit of contending for everything on all points, would meet 
with full appreciation, and, before any intelligent court, would 
not incur any risk of having its proper influence in the decis- 
ion of the case. 

The charge of the court has been closely examined; and, 
without going into a criticism of its parts, it will suffice to 
say, that, taking it all together, it cannot be held to be un- 
favorable tg the defendant, as it must have been understood 
by the jury. It is unnecessary to consider, in reference to 
the facts of this case, to what qualifications the first charge 
might be subject upon a different set of facts, or whether or 
not the third charge did not require more to be proved by 
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the plaintiff, on the subject of negligence, than would often 
be necessary for a parent to maintain an action for damage 
done to his minor son, employed by a railroad company with- 
out his. knowledge or consent. The general remarks of the 
charge, about the duty of a railroad company to keep proper 


engines, officers, and railroad tracks, were correct in them- 
selves, though unnecessary; but it is not thought that they 
could have had any improper influence on the jury. 

. There was no controversy about the facts, except in regard 
to the manner in which the injury was inflicted; and upon 
that, the evidence was conflicting, and not of such character 
as that we could hold that it was not sufficient to sustain the 
verdict, under the law as charged by the court. 

The main question that we have had any hesitation upon, 
is the proof of damages. The medical bill seems to be high, 
and so do the charges for the expenses of the family and loss 
of wages during the confinement of the son from the injury. 
But they were claimed in the amended petition, and there 
seems to have been no effort to controvert the proof of them 
- as it was made on the trial, so as to reduce them. The fact 
that the jury found less than was claimed, by a few hundred 
dollars, shows that they properly considered the subject; 
and though it might seem to us that they might reasonably 
have been less, still the fact that the plaintiff and his wife 
had to leave home, and go to Houston, and remain there 
to nurse and take care of their son, necessarily made their 
expenses greater than if their son could have been attended 
to under other circumstances, which were matters for the 
consideration of the jury. 

The items of charge made in the petition, and proved on 
the trial, were such as have been held to be proper in a dam- 
age suit of this kind, to wit, “loss of service of the son until 
the age of twenty-one years, expense of medical attendance 
and of nursing, and such other expenses as are rendered nec- 
essary by the injury.” (Oakland R. R. Co. v. Fielding, 48 
Penn., 327.) 
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The damages awarded are not so excessive as to raise the 
presumption of any unfairness or prejudice in estimating 
them, under the evidence before the jury, which was not 
objected to, and which there was no effort to rebut, on the 
part of the defendant, on the trial. 

Judgment is affirmed. 





AFFIRMED. 





Joun P. Buesstna v. E. Epmonson. 


1. APPROVED.—Edmonson v, Blessing, 42 Tex., 596, approved. 

2. EVIDENCE—RECITALS.—The recitals in an inventory made by an 
administrator are not evidence, ina subsequent controversy, to show 

' the homestead character of the property. 

3. HOMESTEAD—CHARGE OF COURT.—In a suit involving the existence 
of homestead rights, the court was asked to instruct the jury, in effect, 
that if the wife abandoned the husband voluntarily, left the State, 
and remained in another State with intention not to return, the hus- 
band might readopt a homestead without investing the wife with 
homestead rights; which was refused: Held, That there was no 
error, the evidence showing that the separation was a matter of mu- 
tual agreement. 

4. A JUDGMENT for defendant in trespass to try title, which in terms 
attempts to remove cloud from defendant’s title, will not, when the 
pleadings of defendant are purely defensive, operate to prevent the 
plaintifY from maintaining his second suit. ~ 





Aprea from Galveston. Tried below before the Hon. A. 
P. McCormick. 

This suit was brought by Emeline D, Taylor (formerly 
Emeline D. Sterne, formerly wife of Christopher IH. Sterne, 
deceased) and her children to recover a lot of ground in the 
city of Galveston. The character of the suit as originally 
brought, is set forth in the opinion of Judge Gould, in 42 
Texas, pages 597-599. 

This case came to this court at the Galveston Term of 
1875, on appeal by Edmonson, and was reversed for errors 
of law in the court below. It was retried in the District 
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Court, with verdict and judgment for Edmonson, being the 


second verdict of a jury in his favor on the facts and merits— 
one verdict having been rendered in favor of the present ap- 
pellants, under instructions as to the law, which was reversed. 
Their motion for a new trial was refused, and they prose- 
cuted this appeal. 

In order that the instructions given may be clearly appre- 
hended, the entire charge to the jury, as set forth in the ree- 
ord, is here inserted, as follows: 

“Plaintiffs seek to recover the lots or parcels of land de- 
scribed in the pleadings. 

“The parties admit that the land did belong to the estate 
of C. H. Sterne, and that the plaintiffs are the surviving heirs 
and constituents of the family of the said Sterne. 

“The defendant claims title from said estate, through a 
purchase from the administrators, and his defense is made 
out, unless it has been shown that the land was at the time 
of the death of Sterne his (Sterne’s) homestead. 

«There is no question as to the fact that this land was the 
homestead of C. H. Sterne and wife, E. D. Sterne, prior to 
and up to the 10th of July, 1852. 

“On that day, said Sterne and wife conveyed the property 
in question to L. L. Chiles. This deed relinquished and 
abandoned the claim of both E. D. Sterne and C. H. Sterne 
to any homestead right or privilege either of them then had 
in the premises, and unless the said C, H. Sterne, subsequently 
to the execution of said deed on the 10th day of July, 1852, 
reacquired a homestead right in said land, no such right 
existed at the date of his death, and the plaintitts cannot 
recover. 

“The plaintiffs claim and plead that the conveyance to 
Chiles was a transfer of the legal estate,to be held by Chiles 
in trust for C, H. Sterne, and that subsequently to the execu- 
tion of said conveyance, said C. H. Sterne destinated said 
lots as his homestead, and so continued to treat, control, use, 

and consider them to the time of his death. 
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“The conveyance to Chiles purports to pass the full title, 
and it is conclusively construed to effect a complete abandon- 
ment of the homestead right or privilege of said C. H. Sterne 
then attaching to said lots; but whether said deed did convey 
full and unqualified title to the said lands, or only passed the 
legal title thereto, subject to the right of C. IL. Sterne to the 
beneficial ownership thereof, is an inquiry that you are per- 
mitted and required to make and answer from the proof. 

«Tf it was the intention of the makers of said deed of July 
10, 1852, that said Chiles was thereafter to be the owner in 
fact of said lots, and any valuable consideration actually pass- 
ed to C. H. Sterne, or to E. D. Sterne, from: said Chiles, in 
such case, if the proof shows it to exist, said Chiles could 
take full title, both legal and equitable, by said deed, and C. 
H. Sterne could not acquire homestead right therein until he 
reacquired title thereto. If,on the contrary, no valuable con- 
sideration passed, or was intended to pass, from said Chiles 
to the makers, or either of them, of said deed, and it was the 
intention of the parties, for mutual convenience, or for any 
lawful purpose, to place the legal title in said Chiles, to hold 
the same in secret trust for said C. H. Sterne, in such ease, 
if the proof shows it to exist, said C. H. Sterne’s right of 
property continued, notwithstanding the execution and deliv- 
ery of said conveyance to Chiles; and if such were the case, 
said C. H. Sterne could at any time after said conveyance 
readopt or redestinate said property as his homestead. 

“ Whether said property was held by Chiles in full right 
for himself as a purchaser, or was held in trust for C. HL. 
Sterne, you will determine from the proof; and if you find 
it was held by said Chiles as full owner, and for his own use, 
you will find for the defendant. 

“Tf you find, from the proof, that said land was held by 
Chiles in trust for C. H. Sterne; you will inquire further, and 
ascertain from the proof, whether, after the conveyance tos 
Chiles, said C. H. Sterne adopted or destinated the property 
as his homestead, and continued so to treat, consider, and 
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control it to the time of his death. The essential elements 
of ahomestead are the legal or beneficial ownership of cer- 
tain premises, suitable for use as a human habitation, and the 
purpose in the mind of said owner to make use of said prem- 
ises then and thereafter as his home, accompanied by such 
use of said premises as evidences said purpose, or as is con- 
sistent with it, if the purpose be otherwise declared and 
shown. How a homestead shall be used, depends upon the 
condition of the owner and of his family. He cannot have 
two homesteads. Nor is he required to have, or conclusively 
presumed to have, one, from the mere fact of his owning 
property suitable for a home. It is a question of fact, for 
the jury to ascertain, from all the acts of the party, whether 
in truth he has a place that he looks upon and treats as his 
home place or homestead. The mere occupancy for a time 
of certain premises does not, of itself, constitute that place 
the homestead; nor does the temporary disuse of certain 
premises gs a home, or the letting them to the use of others, 
destroy the claim of homestead, if it exist. 

“Tf you find, from the proof, that said Chiles held said 
lands for said Sterne, but that said Sterne never destinated 
or selected the same as his homestead, or to be his home 
place, after the execution of the same as such up to the time 
of his death, you will find for the defendant. 

“Tf you find that said land was so held in trust for C. H. 
Sterne, and that C. H. Sterne, after the conveyance to Chiles, 
selected or destinated the same to be his homestead, and so 
retained, used, treated, and controlled it to the time of his 
death, you will find for the plaintiffs. 

«The burden of proof is on the plaintiffs, on both the issues 
submitted to you in this charge; and in reference to the re- 
adoption or destination of the premises as a homestead, you 
are charged, that the mere fact that C. H. Sterne remained 
on the place for a day, for a month, or for the length of time 
he continued alive after the conveyance, would not of itself, 
as matter of law, amount to occupation as a homestead, but 
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can only be regarded by you as one element of the proof 
from which you are to determine whether the intention to 
use it as a homestead did exist at the time; and the proof of 
claim of homestead there, and occupation and use as such 
homestead, must be such as satisfies the minds of the jury 
that the premises were so claimed and used by C. H. Sterne, 
after the execution of the deed to Chiles, and at the time of 
his death; and if the proof does not so satisfy your minds, 
you will find for the defendant.” 

The defendant asked among others the following instruc- 
tions, which were refused, viz.: “If the jury believe, from 
the evidence, that Sterne and wife made an outright deed of 
the property in controversy to L. L. Chiles, who, after the 
death of Sterne, conveyed it to his administrators, such con- 
veyance vitiated all homestead right as to innocent parties 
or strangers; and an innocent purchaser of the property, in 
such case, without knowledge or notice of the facts, under 
decree of the Probate Court, in which the estate was admin- 
istered, would acquire good title, and in such case the jury 
will find for the defendant.” 


I. M. Burroughs, for appellants. 


George P. Finlay & Bro., also for appellants, cited Shepherd 
v. Cassiday, 20 Tex., 29; Taylor v. Boulware, 17 Tex., 77; 
Earle rv. Earle, 9 Tex., 634; Trawigk r. Harris, 8 Tex., 316; 
Sossaman v. Powell, 21 Tex.. 665; 20 Tex., 565; 18 Tex., 
100; 18 Tex., 80; 20 Tex., 109; 13 Tex., 323; 15 Tex., 
527; 45 Tex., 617. 


Ballinger, Jack & Mott, for appellee. 


Gov pb, AssocratE Justice.— When this case was formerly 
before this court, (42 Tex., 596,) it was held, that it appeared, 
from the recitals in the deed from Sterne and wife to Chiles, 
that their intention was to divest the property of its home- 
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stead character, and that the legal effect of that instrument 
was an abandonment of the homestead. It was further held, 
that it was a question of fact whether, after this abandon- 
ment, the premises again became the homestead of Sterne ; 
and that the fact that Sterne remained on the place after 
the conveyance did not, as matter of law, undo what had 
just been done, and make the abandoned place again his 
homestead ; but that it was for the jury to say whether his 
occupancy was of such a character, and with such inten- 
tions, that, at the time of his death, the place was once more 
his homestead. On the last trial, the court, in its charge, 
embodied substantially the views of the law expressed in 
that opinion. We have seen no reason to change those 
views, but still regard them as consistent with the object and 
spirit ot the homestead exemption, and not inconsistent with 
the former decisions on the subject. The late period in the 
. term at which this case was submitted, does not admit of any 
extended discussion of the subject or the authorities which 
bear upon it; and, for the present, we must content ourselves 
-With stating that we adhere to and are satisfied with the con- 
clusions arrived at on the former appeal, as expressed in the 
opinion. 

The evidence on the last trial did not.differ materially from 
that on the first, except that it was conceded that Sterne pro- 
eured a divorce in the District Court of Harris county in 
December, 1852. The evidence as to the character of Sterne’s 
occupancy is to some extent conflicting, and, in our opinion, 
the court did not err in refusing to disturb the verdict. The 
contrary view of the. evidence fails to give to the abandon- 
ment by the conveyance to Chiles its due force, and fails to 
distinguish between the effect of a partial occupancy under 
such circumstances, and occupation in an ordinary case, where 
there had been no abandonment. 

No material error was committed in the exclusion of evi- 
dence. The divorce was admitted on both sides, and the 
fact that in the decree of divorce the premises were allotted 
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to Sterne was not material, on the only real issue on the last 
trial, viz.: Was the place Sterne’s homestead when he died ? 
The recitals of the inventories made by the administrators 
were not evidence on that issue, whatever might have been 
their importance had the defendant on the last trial relied on 
the defense of purchase without notice of homestead. That 
ground of defense was not submitted to. the jury by the 
charge, and may be regarded as having been abandoned. 

It is complained, that the court erred in refusing to instruct 
the jury, that if Mrs. Sterne voluntarily abandoned her hus- 
band, left the State, and went to and remained in California, 
with intent not to return, Sterne might have readopted the 
homestead without investing Mrs. Sterne with any homestead 
interest therein. We think, that, from the entire evidence, 
it is apparent that the separation was by mutual agreement, 
aud that the testimony of Mrs. Sterne, that she voluntarily 
abandoned her husband, meant no more than that she agreed 
to the separation, and in pursuance of that agreement went 
away. Such being our construction of the evidence, we think 
the charge asked was correctly refused. 

As to other charges refused, so far as was material, they 
were substantially embraced in the charge given. 

It is claimed, that the judgment removing the cloud from 
appellee’s title was not responsive to the pleadings, and may 
have the effect to debar plaintiffs from another suit. It is 
believed that a similar form of judgment has become quite 
common in cases of trespass to try title, and ‘that in such 
cases, Where the pleadings of the defendant were purely de- 
fensive, the form, though inappropriate, will not operate to 
prevent a second suit, and the use of such form is not such 
error as need be corrected. The judgment is affirmed. 


AFFIRMED. 
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Houston AnD Texas Rarmway Co. v. Henry Oram. 


1. DILIGENCE AND CARE REQUIRED OF RAILROADS.—It is the duty 
of a railroad company to use ordinary care to provide such ears, 
road-beds, tanks, &c., as are reasonably safe. A failure to do this, 
is negligence chargeable to the company; and it is responsible in 
damages to an employee for an injury resulting, without his negli- 
gence, from a tank, or other appendage of the road, so negligently 
eonstructed as to subject the employee to unnecessary and extraor- 
dinary danger which he could not reasonably anticipate or know, 
and of which he was in fact not informed. 

ORDINARY CARE—NEGLIGENCE.—Touching negligence, it is proper 
to charge the jury, that ordinary care and caution is such care and 
caution as a. prudent man would exercise under similar cireum- 
stances, 

MEASURE OF DAMAGE IN NEGLIGENCE—COUNSEL FEES.—Counsel 
fees for the prosecution of plaintiff's demand, in cases of tort for 
negligence, are not a natural or proximate result of the injury, and 
are not to be regarded in such cases in estimating actual damages. 

. COUNSEL FEES.—In cases where counsel fees may be considered in 
estimating damages, reasonable cash fees and expenses alone can he 
allowed. 

3. SAME—CONTINGENT FEES.—Where the only testimony touching the 
amount of counsel fees was that contingent fees of one-half the 
amount recovered were usually contracted for, it was error to sub- 
mit to the jury counsel fees as a matter to consider in finding the 
amount of damages. 


Error from Bastrop. Tried below before the Hon. J. P. 
Richardson. 


June 26, 1872, appellee, who was a brakeman and bag- 
gage-master on the Houston and Texas Central Railway 
Company, while attending to his duties as brakeman, and 
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ascending a side ladder on a ear, was knocked off by the 
projecting frame-work of a water-tank belonging to the com- 
pany. The tank was closer than usual to the road; the 
frame-work not far enough from the side of the car to allow 
a man to ascend the car with safety. It was Oram’s duty to 
be at the brake at the stopping-places, and not to await the 
signals. He was going to his place, in obedience to the sig- 
nal, in haste. The engineer did not check the speed of the 
train, which was moving from twelve to fourteen miles per 
hour. | 

When struck, Oram fell thirty-nine feet; by the fall, his 
thigh-bone was broken, his hip-joint crushed, his back injured, 
and a slight injury was made to his face. The injury caused 
great suffering and permanent disability. Oram was a labor- 
ing man; made sixty-five dollars per month. Since the 
injury, he is unable to do anything. There were ladders on 
each side and end of the cars. The injury would not have 
happened, had Oram gone by any of the other ladders. 

The pleadings on the part of plaintiff alleged, the injury, 
and that it was from gross and willful negligehce. Exem- 
plary damages were claimed, including attorney’s fees, Kc. 

The defendant pleaded in abatement. This plea seems 
never to have been called to the attention of this court until 
the motion for new trial. The defendant pleaded negligence 
on the part of the plaintiff, general denial, Ke. 

On the trial, after the testimony touching the injury, the 
plaintiff proved, by George Goldthwaite, as follows: “Tara an 
attorney-at-law ; that is my profession and business. I can’t 
say what would be a reasonable fee for the prosecution of a 
case of this character. My practice has generally placec. me 
on the other side. Attorneys usually make their contracts 
for contingent fees for one-half of the amount recovered ; 
and I have known as much as two-thirds of the amount to be 
contracted for.” 

The court instructed the juty as follows: «The plaintiff sues 
to recover damages for injuries sustained by him in an acci- 
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dent, caused, as he alleges, by the carelessness or negligence 
of the defendant or its agents. 

« A railroad company is liable for an injury done one of its 
employees or servants in the line of his duty, where the in- 
jury is caused by the carelessness or negligence of another 
employee or servant who, by his employment, is superior to 
or is placed in control of the one injured. 

“Such a company is bound to provide a safe road, cars, 
machinery, and other appliances for running the road, and 
competent engineers and agents; and if it fails to do so, it is 
liable for injuries to any person in consequence of such fail- 
ure. . 

‘The above rule is subject to the qualification, that their em- 
ployee or servant is bound to exercise due and proper care 
himself, and if the injury or accident is.caused in any degree 
by his own carelessness or negligence, the company is not 
liable. 

“Tf you find, from the evidence, that the plaintiff, acting in 
the line of his duty, without any carelessness or negligence on 
his part, was injured by or through the carelessness of the 
conductor or engineer of the train on which he was employ- 
ed; or if the accident or injury was caused by the improper - 
construction of the road, the tank, or the cars, then you should 
return a verdict for the plaintiff for such amount as you deem 
just and proper,—considering not only the actual loss to him 
of time, of wages, expenses of witnesses, counsel fees, and 
damages already incurred, but he will be compensated for 
the pain and suffering, the anguish of mind, considering his 
condition, and for the probable disadvantages to him in the 
future, in consequence of the injury. 

“Tf you find that the accident was caused in whole or in part 
by the carelessness or negligence of the plaintiff, then you will 
return a verdict for the defendant. 

“Tf you find that the accident happened through no careless- 
ness or negligence of the railroad company in the construc- 
tion of the road and machinery, or in the selection of their 
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agents or servants, and no carelessness on the part of the con- 
ductor or engineer, then you will find for the defendant.” 

The defendant asked the court to instruct the jury: “If the 
plaintiff Oram could, by the use of ordinary care and caution, 
have avoided the danger or prevented the injury, he is not 
entitled to recover. 

“To entitle the plaintiff Oram to recover in this suit, he 
himself must have been blameless. 

“Ordinary care and caution is such care and caution as a 
prudent man would exercise under similar circumstances. 

“Tf you believe that Oram did not use such ordinary care 
or caution, but, on the contrary, heediessly, negligently, and 
carelessly exposed himself to unnecessary danger, and in so 
doing received the injury and damage complained of, then 
he is not entitled to recover. . 

“In assessing the amount of damages, you are not author- 
ized to consider the value of attorney’s fees for the prosecu- 
tion of a case of this character.” 

The jury returned a verdict for the plaintiff for $24,000, 
upon which judgment was rendered. 

Defendant urged a motion for new trial, on the ground 
that the court erred in overruling the plea in abatement, and 
other reasons on the merits. 

The motion was overruled. The defendant, by writ of 
error, secks the reversal of the judgment. 

(The opinion was rendered June 2, 1876. The reeord did 
not reach the reporters with the business of that term.) 


Sayles & Bassett and Goldthwaite & Turner, for plaintiff in 
error. 


Carleton § Robertson, for defendant in error. 
. 
GouLp, Associate Justice.—The question of jurisdiction 
decided in Bartee v. Houston and Texas Railroad Company, 
36 Tex., 648, and so elaborately discussed in the briefs of coun- 
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sel for plaintiff in error, is not one which is properly before us 
in this case. There was a plea to the jurisdiction, but the 
record shows no action of the court on that plea; nor does 
it show that, by charges asked or otherwise, save in a motion 
‘for new trial, any action thereon, of either court or jury, was 
invoked. In this state of the record, it must be presumed 
that the plea was waived. The charge of the court allowed 
the plaintiff to recover, if the injury was caused by the neg- 
ligence of another employee, by his employment superior to 
or placed in control of plaintiff, or by the improper construc- 
tion of the road, the tank, or the cars, and was not caused in 
any degree by the carelessness or negligence of plaintiff. 

If the record contains any evidence that the injury was the 
result of negligence or misconduct on the part of the engi- 
neer, conductor, or other superior officer, it is of a character 
too slight and inconclusive to support a verdict. Counsel for 
plaintiff in error say that for this reason they invoke no opin- 
ion on that part of the charge, and, under the circumstances, 
none will be expressed. 

That the company was responsible if the injury was caused 
by the improper construction of the road, tank, or cars, with- 
out any carelessness or negligence on the part of the plaintiff, 
was not contested. The law is believed to be settled, that it. 
is the duty of the railroad company to use ordinary care to 
provide such cars, road-bed, tanks, &c., as are reasonably 
safe; that a failure to do this, is negligence chargeable on 
the company itself; and that the company is responsible in 
damages to an employee for an injury resulting, without his 
negligence, from a tank or other appendage of the road so 
negligently constructed as to subject the employee to unneces- 
sary and extraordinary danger which he could not reason- 
ably anticipate or know of, and of which he in fact was not 
informed, 

In the answer, it was alleged, that if there was any imper- 
fection in the road-bed or structures, the plaintiff well knew 
of them, and that the accident was occasioned by his own 
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negligence. The only complaint made of the charge in this 
branch of the case, is the refusal to give certain instructions 
asked, to the effect that Oram was not’ entitled to recover if 
he could, by the use of ordinary care or caution, have avoided 
the danger, and giving the following definition: “ Ordinary 
‘are and caution is such care and caution as a prudent man 
would exercise under similar circumstances.” This defini- 
tion is sanctioned by authority, (Shearman & Redf. on Neg., 
sec. 20,) and no good reason is perceived for the refusal to 
give it,—unless, indeed, the court regarded the explanation as 
failing to make the subject more intelligible to the jury. It 
does not, however, become necessary to inquire whether the 
refusal of these instructions constituted a material error. 

A part of the charge urgently complained of, is that allow- 
ing the jury to consider counsel fees in estimating damages. 

Counsel fees for the prosecution of plaintiff’s demand in 
cases of tort for negligence are not a natural or proximate 
result of the injury, and are not to be regarded in such cases 
in estimating actual damages, but may be considered by the 
jury, in a proper case, in fixing the amount of exemplary dam- 
ages. (Addison on Torts, p. 988; Hilliard on Remedies for 
Torts, pp. 507, 508.) This subject was so fully considered, in 
the opinion delivered a few days since, in the case of Lander 
v. Obert, as to render its further discussion or further refer- 
ence to authority unneccessary. It is not material to inquire 
whether this case was, either under the pleadings or evi- 
dence, one in which exemplary damages might have leen 
given, and therefore one in which counsel fees might be eon- 
sidered. Whether it was or was not such a case, we are of 
opinion that there was no evidence as to counsel fees justi- 
fying the charge, and that the only evidence on that sub- 
ject was of a character caleulated to mislead the jury, and 
such as to render the charge on that subject erroneons. 
There was no evidence as to what was a reasonable moneyed 
or cash fee; but the only evidence on the subject was that 
contingent fees of one-half the amount recovered were usually 
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contracted for. We are aware of no authority which would 
authorize in any:case the consideration of any other than rea- 
sonable cash expenses and fees. The relaxation of the com- 
mon-law rule forbidding contingent fees out of the subject- 
matter of litigation as champertous, is simply a concession 
to the rights and necessities of litigants. The proposition, 
that the necessitous condition of the plaintiff, or the nature 
of his contract with his counsel, could operate to increase the 
damages to which the defendant is otherwise liable, scarcely 
needs refutation. The amount of the verdict in this case is 
such as could searcely have been arrived at by any fair esti- 
mate of actual damages; and it seems a not unreasonable 
conclusion that the jury were misled by the evidence and 
the charge as to counsel fees. The effect of the charge, in 
connection with this evidence, may have been to double the 
amount of the verdict. For this error in the charge, the 
judgment is reversed and the cause remanded. 


REVERSED AND REMANDED, 





Lamar County v. 8. E. CLEMENTS ET AL. 


. DEDICATION.—Where the owner of land lays out and establishes a 
town, exhibits a map with streets and public squares, and sells the 
lots with reference to such map, the purchasers acquire, as appur- 
tenant to their lots, all rights, privileges, easements, and servitudes 
represented by such map to belong to them, or to their owners. 

. SAME—COUNTY-SEAT.—The sale and conveyance of lots according 
to such map, implies a grant or covenant, for the benefit of the own- 
ers of the lots, that the streets and other public places represented 
by the map shall never be appropriated by the owner to a use in- 
consistent with that represented by the map, on faith of which the 
lots are sold. 

. SAME—INTENT.—In such case, the real intent of the owner in mak- 
ing such dedication cannot control the effect of such acts. 

. SAME.—Nor in such case was it requisite to establish a dedication. 
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that the owner should entirely abandon all use, occupancy, and 
control of such property, where such use, &e., is necessary to its 
enjoyment for the purpose indicated in the act so dedicating it. 

5. RESERVATION.—If the owner of land laid out in town lots indicates 
by a map, or by other unequivocal acts or declarations, that a particu- 
lar lot or square is to be reserved or applied to a particular or specifie — 
use of a quasi-public eharacter, and such as to induce purchasers of 
contiguous lots to give a higher price than they otherwise would, 
the use to which such lot was to be appropriated would no doubt be 
a reservation, and not, strictly speaking, a public use. But the dif- 
ference, so far as the owners of the lots purchased on the faith of 
such reservation are concerned, is merely nominal ; the owner being 
estopped from appropriating such lot to a purpose inconsistent with 
that to which it was reserved, 

6. COURT-HOUSE SQUARE.—County authorities may change the court- 
house from one to another lot or block in the county-seat ; but the 
abandoned lot or block, if dedicated or reserved to public use in 
the sale of adjoining lots, does not become subject to sale or appro- 
priation to other uses inconsistent with the rights of such lot owners. 

7. SAME.—The Legislature cannot confer upon the county authorities 
authority to sell or use such abandoned’ court-house square, to the in- 
jury of lot owners. 


ApreaL from Lamar. Tried below before the Hon. R. R. 
Gaines. 

Appellees, who were plaintiffs in the court below, filed 
their petition in the District Court of Lamar county, alleging 
that they were owners of property fronting on the public 
square of the town of Paris, the county-seat of Lamar county. 
That when said county-seat was located, one of the petition- 
ers, George W. Wright, donated to said county fifty acres of 
land, with the express agreement that the town should be 
laid out with a public square, which should remain forever 
for the use of the public. It was alleged that the commis- 
‘sioners appointed to locate said county-seat did lay out the 
town into lots, blocks, streets, and alleys, and also a public 
square, and did make a map of said town on which a block 
was marked “ public square,” and at a public sale offered the 
lots of said town for sale, exhibiting said plat at the time of 
sale with the said block of ground marked “ public square.” 
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That the sale of the lots was made with reference to the pub- 
lic square, and by reason of that sold for higher prices. 

That soon after said sale, the said county erected upon said 
block a court-house, in which were the offices of the clerks, 
sheriff, and other county officers, and in which house were 
held the courts for the administration of justice. The public 

had been accustomed to resort to said court-house and square 
"to hold their political and other public meetings. That the 
petitioners had built upon the lots fronting on the public 
square houses of great value, and were engaged in mercantile 
and other business. That their lots were more valuable and 
their business more lucrative on account of the public square. 

That the defendants, who composed the Police Court of 
Lamar county, had appointed a commissioner and ordered a 
sale of said public square, to be used for private business, 
and thereby the petitioners would be greatly damaged in 
their business, and their property rendered less valuable, and 
they prayed for an injunction to restrain said sale. The in- 
junction was granted by the court. 

Defendants answered, admitting the donation by Wright, 
but denying the agreement for a public square. They admit- 
ted that the town was laid out and the lots suld, and alleged 
that the block of ground in question was reserved as a public 
square, upon which to build a court-house for the use of the 
county, and was not dedicated to public use; that the county 
had ever since continued in the sole and exclusive use and 
control of the same. And they denied that it was ever given 
out by the commissioners that the said block of ground should 
be kept for a “public square,” but that it was at the time un- 


derstood that the words “ public square” were used to desig- 
nate the place where the court-house would be erected; that 
the County Court always used said ground for a court square, 
and having procured another lot, and built a new and com- 
modious court-house thereon, the said block of ground was no 


longer needed for the purposes for which it was originally re- 
served, and was ordered to be sold, the proceeds to be applied 
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to the payment of the debt incurred in the building of the 
new court-house. The answer denied that the plaintiffs ac- 
quired any rights in said ground, except such as were com- 
mon to all citizens of Lamar county. 

Defendants excepted specially to the petition ; and moved 
to dissolve the injunction, which was overruled. On the 
trial, a verdict and judgment were had for plaintiffs, and 
the defendants appealed. 


Throckmorton & Brown, for appellants.—Upon the pleadings 
were made the following issues: 

Was the ground dedicated to the public, or reserved for the 
use of the county ? 

Did the plaintiffs, by their purchase and improvement of . 
lots on the public square, acquire any vested right in the said 
square ? 

Did the Police Court of Lamar county have the power to 
sell said public square for private use ? 

1. To constitute a dedication to public use, the person mak- 
ing the dedication must have intended to dedicate it to publie 
use, and must have abandoned the possession and control of 
the property to the public. (Dillon on Mun. Corps., sec. 499; 
Irwin v. Dixion, 9 How., 10.) 

2. The County Court was charged with the duty of provid- 
ing a court-house, and the use of grounds for that purpose 
would not be a dedication to public use. The words public 
square did not denote a plaza or place open to the public, 
but a place for erecting a court-house. Making the plat and 
marking public square on it, did not dedicate that ground to 
the public. (Westfall x. Hunt, 8 Ind., 177; City of Pella v. 
Scholte, 24 Iowa, 283; 16 La. Ann., 404; Pitcher v. New 
York and Erie Railroad, 5 Sand., (N. Y.,) 608.) 

_ 8. A court-house is a public use in the sense that it per- 
tains to the transaction of public business, but it remains in 
the possession and under the control of the county, and no 
citizen acquires a right to its continuance. Selling lots by a 
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county, with reference to a square reserved for court-house 
purposes, and marking on it the words “ public square,” would 
not be a dedication to the use of the public. (Daniels v. Wil- 
son, 27 Wis., 492; 8 Ind., 178.) 

4. The act of making and exhibiting a map with the words 
“ public square” on it, by an individual, would be a dedication 
to public use, because an individual would have no use for 
which to reserve a public square. But such acts by a muni- 
cipal corporation, as a county, would only indicate a reserva- 
tion of the ground to its own use. (8 Ind.,°178; 27 Wis., 
492.) 

‘5. In order to constitute a dedication of property to public 
use, the proprietor must abandon the use, possession, and 
control of the property to the public, with the intent that the 
same shall be dedicated to public uses. (Irwin v. Dixion, 9 
How., 30; 18 Iowa, 179; 5 Sand., (N. Y.,) 608.) 

6. A municipal corporation may reserve for its use, in the 
erection of public buildings, a part of its lands; and although 
marked as a public square, will not thereby dedicate it to the 
public, nor part with control over it. Public buildings being 
erected upon the ground, the resort by the citizens to the 
buildings in transacting public business does not constitute a 
dedication, and the public would not acquire a vested right 
in the ground. 

Where the original proprietor retains the possession and 
control of the property, there is no dedication to public use, 
although the public may be permitted to resort to the same 
for pleasure or profit. (18 Iowa, 179; Pitcher v. N. Y. & E. 
R. R., 5 Sand., (N. Y..) 608; Van Ness v. The Mayor, 4 Pet., 
232.) 

7. The use of the words “public square” in our statutes, 
and their ordinary use, signify the court-house square of the 
county-seat. The commissioners being engaged in locating 
the county-seat and providing for the building of a court- 
house, the use of the words “ public square” was understood 
to mean a plat of ground reserved for a court-house. (West- 
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fall v. Hunt, 8 Ind., 177; City of Pella v. Scholte, 24 Towa, 
283; 16 La. Ann., 404.) . 

8. If the plaintiffs acquired any right, it was to have the 
court-house coytinue on the block. No citizen can acquire 
a right in the continuance of a county-seat or public build- 
ings. They are under the control of the Legislature. (Al- 
ley ef al. v. Denson, 8 Tex., 297; Bass vr. Fontleroy, 11 Tex., 
698 ; Walker v. Tarrant Co., 20 Tex., 16; Gilmore v. Hay- 
worth, 26 Tex., 89.) 

9, The counties in Texas hold the lands conveyed to. them 
in fee-simple, and have full power to sell without further 
legislative action. The title to the land in question was in 
Lamar county, in fee. (Paschal’s Dig., art. 1051; Bell County 
v. Alexander, 22 Tex., 350.) 
~ 10. The coynty of Lamar had full power to sell the block 
of ground in question under the general law, and without 
further legislative authority. (Paschal’s Dig., 1052; Bell 
County v. Alexander, 22 Tex., 359.) 

11. When a municipal corporation, which is authorized to 
take and hold property for public use, has appropriated land 
to a particular use, which ceases to be necessary for such use, 
it may be sold, and adjacent property owners have no vested 
rights in the continuance of said use. (Van Ness v. The 
Mayor, &c., 4 Pet., 232; Brooklyn Park Com. v. Armstrong, 
45 N. Y., 234; Pitcher v. N. Y. & E.R, ht. 5 Sand., (NY. Y.,) 
608.) 


Hale § Scott, Wright § McDonald, and Mawey, Lightfoot ¢ 
Gill, for appellees. 

I. We submit, that the facts clearly evidence an irrevoca- 
ble dedication. The purchasers of lots fronting on this public 
square have covered them with valuable buildings, and hay- 
ing bought with reference to the square as exhibited on the 
diagram, and with the understanding that it would be kept 
open for a public use, they have acquired an easement and 
rights that cannot be taken away from them, neither by the 
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courts nor by the Legislature. (Dillon on Mun. Corps., sees. 
506-510; 2 Story’s Eq., see. 1544; Cincinnati v. White’s 
Lessees, 6 Pet., 431; Beatty rv. Kurtz, 2 Pet., 566; Le Clereq et 
al. v. Gallipolis, 7 Ohio, 218; New Orleans v. United States, 10 
Pet., 734; Bissell vr. N.Y. Cen. R. R:, 23 N.Y.,61; San An- 
tonio rv. Lewis, 15 Tex., 393; Oswald r+. Grenet, 22 Tex., 94; 
Ransom +. Boal, 29 Towa, 68 (reported in 4 Am. Rep., 195); 
Gilmore +. Hayworth, 26 Tex., 91; Preston v. Navasota, 34 
Tex., 684; Holdane rv. Trustees, 21 N. Y., 474; Talmage r. 
East River Bank, 26 N. Y., 105; Brown v. Manning, 6 
Ohio, 298, and authorities there cited.) 

If. Counsel for appellant contend that a public square, laid 
off by a county for court-house and other public purposes, is 
governed by a different rule from public squares in towns 
or cities for other public purposes. We think that no such 
rule can exist in principle. If the dedicator, whether a 
county, town, or an individual, sells the adjacent lots with 
reference to such open space, and thereby induces purchasers 
to pay higher prices for the lots around it, and expend their 
money in improving the lots, they acquire rights that cannot 
be divested. (Lebanon rv. Warren, 9 Ohio, 80; Huber vr. 
Gazley ct al., 18 Ohio, 18.) 

Lamar county has long since received value for this pub- 
lie square in the increased price of the lots adjacent to it, 
and used it in building the court-house and jail, and this 
money was paid by the purchasers of this dominant estate 
around this public square. The case of the Brooklyn Park 
Commissioners 7. Armstrong, 45 N. Y., 234, is relied on for 
en authority for selling this publie square. That case was 
decided upon the authority of a special statute. In that case, 
the city of Brooklyn acquired title to the park by exercise of 
eminent domain, and held in trust for the public until 1870, 
Wheit by an act of the Legislature the city was authorized to 
sell and convey certain portions of the land, which relieved 
the city from the trust to hold it for a use only. (Id., 243.) 

Ordinarily, where land is condemned for a special purpose 
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on the score of public utility, the sequestration is limited to 
that particular use; but in Brooklyn v. Armstrong, the fee 
was taken and the owner paid its true value; hence, by legis- 
lative sanction, it may be sold. 

Again, the city of Brooklyn was not the grantor of the 
neighboring owners. (Id., 245.) But in this case Lamar 
county was the grantor of appellees and those under whom 
they hold, and for this reason the case above referred to can- 
not be relied on as authority in the case now before the 
court. (See Commonwealth v. Rush, 14 Penn., 186; Price v. 
Thompson, 48 Mo., 363.) 


Moore, AssocraTe Justice.— Where a dedication to public 
use is sought to be established from the acquiescence of the 
owner in the use of the property by the public, or from acts 
or declarations of an equivoeal character which are consistent 
with a dedication to public use, or from the mere permissive 
use by the public for a temporary, though indefinite period 
of time, the intention of the owner in permitting such use 
is unquestionably of controlling importance in determining 
whether property has been dedicated by the owner to public 
use or not. (Dillon on Mun. Corps., sees. 498, 499; Irwin v. 
Dixion, 9 How., 30; Manderschid v. City of Dubuque, 29 
Towa, 73.) 

But where the dedication is clearly manifested by unequivo- 
sal acts or declarations, upon which the public, or those inter- 
ested in such dedications, have acted, the fact that the owner 
may have entertained a different intention from that mani- 
fested by his acts or declarations, is of no consequence. It 
has been. repeatedly held by this court, as well as by many 
others, that where the owner of land lays out and establishes 
a town, and makes and exhibits a map or plan of the town, 
with streets and public squares, and sells the lots with refer- 
ence to such plan, the purchasers acquire, as appurtenant to 
their lots, all such rights, privileges, easements, and servitudes 
represented by such map or plan to belong to them, or to 
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their owners; that the sale and conveyance of lots according 
to such map implies a grant or covenant, for the benefit of 
the owners of the lots, that the streets and other public places 
represented by the map shall never be appropriated by the 
owner to a use inconsistent with that represented by the map, 
on faith of which the lots are sold, and especially so where 
the use to which the owner proposes converting them tends 
to lessen the value of the lots thus sold. (Oswald v. Grenet, 
22 Tex., 94; Preston v. City of Navasota, 34 Tex., 684; 
Huber v. Gazley, 18 Ohio, 18; City of Logansport v. Dunn, 
8 Ind., 378; Beatty v. Kurtz, 2 Pet., 566; Rowan v. Port- 
land, 8 B. Monr., 232.) 

The charge of the court is fully sustained by these decis- 
ions. It therefore follows that it did not err in refusing to in- 
struct the jury, that to constitute a dedication to public use, the 
county of Lamar must have actually and in fact intended to 
dedicate the property in question to the use of the purchasers 
of the lots contiguous to it, or to the citizens of the town, as 
contradistinguished from its dedication or reservation for a 
public purpose, asa public square for a court-house, for which 
it was the duty of the county to provide. Such an instruction 
was not called for, and would have in no way tended to en- 
lighten the jury, or lead to a proper determination of the case, 
but would have more probably misled them. 

Nor did the court err in refusing to instruct the jury, that 
“A dedication of property to public use occurs when the 
owner abandons the use, occupancy, and control of such 
property to the public. A dedication may be made by any 
means which clearly indicate an intention on the part of an 
owner to give up and surrender the use of the same to the 
public.” This instruction as asked might no doubt be appro- 
priate in many cases; but it was not called for here; and, 
from the manner in which it is drawn, it was calculated, if 
not designed, to lead the jury to infer, that in order to ded- 
icate property to public use it was necessary in all cases 
that the owner should entirely abandon all use, occupancy, 
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and control of such property. Unquestionably, this is not 


in all cases essential to constitute a public use. In many 
instances, such total abandonment would not only be incon- 
sistent, but often absolutely destructive or greatly detrimental 
to the enjoyment of the use intended to be secured to the 
public; as, for instance, the use of streets, and the enjoyment 
to be derived from public parks and gardens. 

Nor does it follow, because the property is dedicated to 
a use which it is the duty of the owner to provide, but which 
is also essential to the public, and beneficial to the purchasers 
of contiguous lots, that after the property has been dedicated 
to such use, and individuals have made investments on the 
faith of such dedication, it ean be converted, to their injury, 
to an entirely different and inconsistent use. For example, 
where land has been given to a county to be laid out for a 
town for a county site, until the town thus established is in- 
corporated it is certainly the duty of the county to see that it 
has necessary streets, or public highways, as well as to make 
provision for a court-house. But would it be insisted, that, 
after lots have been sold by reference to a map or plat show- 
ing such streets, the county could appropriate the ground 
occupied by them, without the consent of the citizens of the 
town, and to the detriment of the owners of particular lots, 
to some other inconsistent purpose? Tf not, how ean it be 
said, if lots on a particular square are sold and conveyed in 
view of its dedication as a public square for a court-house, 
that the county may convert such public square, to the detri- 
ment of purchasers of such lots, into private and individual 
property? It is a matter of common knowledge, that lots 
contiguous to public squares thus used are esteemed as much 
more valuable than similar.lots not thus situated; and the 
evidence shows that lots on this square sold for more than 
four times the amount which similar lots in the same block 
commanded, simply trom the fact that they fronted upon this 
square. 
Certainly, then, it can make no difference, as regards the 
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owners of these lots, whether it is said that this square was 
dedicated to public use, for building upon it the court-lhouse, 
or dedicated as a public square in which a court-house for 
public use should be built, or that it was reserved for like 
purpose. (Commonwealth +. Rush, 14 Penn., 186; Le 
Clereq v. The Trustees, &e., 7 Ohio, 218; Brown +. Man- 
ning, 6 Ohio, 298; Town of Lebanon rv. The Commissioners, 
§ Ohio, 80.) 

If the owner of land indicates by the map, or by other 
unequivocal acts or declarations, that a particular lot or 
square is to be reserved or applied toa particular or specific 
use of a quasi-public character, and such as to induce pur- 
chasers of contiguous or neighboring lots to give a higher 
price than they otherwise would, the use to which such lot 
was to be appropriated would no doubt be a reservation, 
and not, strictly speaking, a dedication to public use. But, 
nevertheless, the difference, so far as the owners of lots pur- 
chased on the faith of such reservation are concerned, is 
merely nominal; for the owner of the property who thus 
sells it is estopped from appropriating the lots or square so 
reserved ¢o a purpose inconsistent from that for which it was 
reserved; or he will be held to have by such sale created 
a servitude in the property reserved, in favor of the domi- 
nant estate which he has conveyed, which will prevent his 
applying the reserved property to any other use than that 
for which it was reserved. (Harrison v. Boring, 44 Tex., 
255.) 

We need not say—for the court did not hold, and appel- 
lees do not claim—that the dedication or reservation of the 
property did not prevent the county from removing the 
court-house to any other locality. The right to change the 
locality of its court-house whenever public interest may de- 
mand it, is a political right, of which the people cannot be 
estopped or deprived by the action of the County Court, 
whenever they see fit to do so in the way pointed out by 
law. But while the county of Lamar cannot estop or bind 
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itself, by the dedication or reservation of a particular square 
for this purpose, not to remove the court-house of the county 
to some other locality, it can certainly estop or preclude 
itself from making use of property thus dedicated or re- 
served for au altogether different and inconsistent purpose, 
and such as obviously tends to the injury of those who have 
purchased lots upon the faith of such dedication or reser- 
vation. 

There is no error in the judgment, and it is affirmed. 


AFFIRMED. 





Tue Parts Excuance Bank v. W. G. BEARD ET AL. 


VENDOR’S LIEN—ALL THE PURCHASE-MONEY NOTES SECURED.—Three 
non-negotiable notes were made at the same time, in payment for 
two tracts of land sold to the makers, maturing at different times. 
The holder of the note first due brought suit to enforee the vendor’s 
lien. ‘The holders of the other notes intervened, insisting upon equal 
rights respectively in the land as security. The evidence showed 
that plaintiffs note was the first due, and had been first assigued by 
the payee: Held— 

1. That the note maturing first was not, by reason of that fact, 
entitled to precedence in the appropriation of the proceeds of the 
sale of the land. 

2. The priority in the assignment not having been alleged, its 
effect will not be considered on appeal. 


AppeAL from Lamar. Tried below before the Hon. R. R. 
Gaines. 

The Paris Exchange Bank, claiming to be a private cor- 
poration under the laws of the State of Texas, brought suit 
on the 28th day of August, 1876, against G. and W. G. Beard, 
defendants, on a promissory note for the sum of one thou- 
sand dollars, dated August 25, 1873, and payable on or be- 
fore the Ist day of January, 1875. Said note, as declared 
on, was payabie to L. H. and D. C. Staten, and recited that 
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it was given as the second payment for two tracts of land, 
containing sixty acres in each tract. The petition was in the 
usual form of an action on a promissory note, with the addi- 
tional allegations of its transfer to plaintiff by the payees on 
the — day of , A.D. ; its delivery to plaintiff, and 
plaintiff's ownership thereof. The petition also alleged that 
the note was given as a part of the consideration for two cer- 
tain tracts of land, which were described, and asked a fore- 
closure of the vendor’s lien. 

September 28, 1876, the defendants answered, by a general 
demurrer, a general denial, a plea of payment to the amount 
of $615.25, and a plea that plaintiff was neither the legal nor 
equitable owner of the note sued on, but held it as collateral. 

October 3, 1877, the defendants amended, in substance, 
that the note sued on was one of a series or set of notes— 
being three in all, and for $1,000 each—given by defendants 
to L. I. and D. C. Staten, at the same time and in one and 
the same transaction, for the purchase-money of the 120 acres 
of land described in plaintiffs petition; that the note due 
January 1, 1876, had been transferred by the Statens on 
April 22, 1874, to one J. T. Berry; that the note due Jannu- 
ary 1, 1877, had been transferred by the Statens on May 9, 
1874, to Peet, Yale & Bowling; that the land had depreciated 
in value since the execution of the notes, and was not then 
worth over $2,000; that the said J. T. Berry and the said 
Peet, Yale & Bowling had respectively obtained judgment 
at the then term of the court on their said notes, with decrees 
of foreclosure; that the said two last-named debts stood upon 
equal, if not superior, footing with plaintiff's, and that de- 
fendants were not able to pay anything on these debts, out- 
side of what the land would bring. Wherefore, in order 
that the proceeds of the said lien fund might be applied pro 
rata to the said three debts, the defendants prayed that the 
said Berry and the said Peet, Yale & Bowling might be made 
parties to the suit. 

On the same day, October 2, 1877, the said J. T. Berry 
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und the said Peet, Yale & Bowling intervened in the suit 
by separate petitions, each one a substantial copy of the other, 
and both embracing the substance of the defendants’ answer 
above referred to, the necessary changes being made. The 
intervenors prayed that the several liens be adjudged equal, 
and that the proceeds of the land be paid pro rata on the 
several debts. 

October 5, 1877, plaintiff replied to these pleas of interven- 
tion, claiming to be the legal and equitable owner and holder 
for value of the note sued on; that he became such owner 
long before the maturity thereof; and that it was the first 
note falling due of the series of notes mentioned by the in- 
tervenors, and claiming priority of payment out of the pro- 
ceeds of the lands. 

On the same day, October 5, 1877, intervenors filed a gen- 
eral demurrer and a general denial to this replication. 

October 6, 1877, the defendants filed a second amendment, 
claiming a credit of $240 on the note sued on. 

The case was tried before the court without a jury, and 
November 2, 1877, the judge rendered his decision, giving 
plaintiff judgment for $969 against the defendants, adjudging 
that the liens of plaintiff and the several intervenors, as re- 
gards said land, were equal, and ordering the proceeds of the 
land to be paid pro rata on said claims. To this judgment 
plaintiff excepted, and brought the case into this court by 
appeal. 

The error assigned was, “That the court erred in adjudg- 
ing the respective liens of plaintiff and the several intervenors 
to be equal, and entitled to share pro ruta in the lien fund.” 


Wright & Mc Donald, for appellant.—Under the assignment 
of error, appellant submits this proposition: Where a series 
of notes are given at the same time, falling due at different 
times, for the purchase-money of a tract of land, and such 
notes are assigned by the payee to different persons at differ- 
ent times, in case the proceeds of the land are insufficient to 
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pay all the notes in full, then the note which was first assigned, 
being also the first falling due, is entitled to priority of pay- 
ment out of the common fund. 

This proposition embraces the only point relied on by ap- 
pellant. It was proved on the trial that the note sued on by 
plaintiff was given in part payment for the tracts of land 
described in plaintiff’s petition ; that at the time of the pur- 
chase of the land, four notes for $1,000 each were executed as 
the full consideration for the land; that the first note was 
paid off when it fell due; that the note sued on in plaintiff’s 
petition was the second note, and was transferred to plaintiff 
for a full, fair, and valuable consideration, by written indorse- 
ment on the back thereof, on the 2d day of January, 1874; 
that intervenor J. T. Berry was the owner and holder of 
the third note executed for said land, and that Staten and 
wife, the payees, for a valuable consideration, transferred the 
same to said Berry on the 22d day of April, 1874; and that 
intervenors Peet, Yale & Bowling were the owners and hold- 
ers of the fourth and last of said notes, and that the payees, 
Staten and wife, transferred the same to said Peet, Yale & 
Bowling for a valuable consideration on the 9th day of May, 
1874. The statement of facts contains nothing as to the in- 
sufficiency of the proceeds of the land to pay all the notes in 
full; but the defendants, intervenor J.T. Berry and inter- 
venors Peet, Yale & Bowling, asserted such insufficiency. 
The plaintiff claimed priority of distribution ; the defendants 
and intervenors claimed equality of distribution ; the court 
awarded equality. (White, Smith & Baldwin r+. Downs, 40 
Tex., 225; Griggsby v. Hair, 25 Ala., 327; Bank of Mobile 
vr. P.& M. Bank of Mobile, 9 Ala., 645; Cullum +. Erwin, 4 
Id., 452; MeClintic rv. Wise, 25 Grat., 448, cited in 18 At. 
Rep., 694.) 


Maxey, Lightfoot & Gill, for appellees.—The appellants 
complain, in two propositions under one assignment of errors, 
viz.: That appellant’s note should have priority of payment 
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out of the fund, (1) because their note was the first note as- 
signed by Staten and wife; (2) because their note was the 
first note falling due. To both of which propositions we 
must be allowed to object. 

I. All the notes were assigned before maturity, and the as- 
signees took with all the equities incident to the notes, with- 
out being charged with any notice of any superior outstand- 
ing equity in appellants, if, in fact, any existed. 

The authorities cited by appellant were contests between 
the assignors and the assignees for superiority, and do not 
apply to this case; the leading idea in the cases cited being 
that the assignor of a note is liable on his assignment, and 
will not be heard fo dispute with his assignee over the fund 
which he has assigned as security for the note. 

II. The second proposition laid down as above by appel- 
lants, is directly decided against them in the authorities cited 
in their brief. (MeClintic v. Wise, 25 Grat., 448; 18 Am. 
Rep., 694.) 

IT. Appellees submit the following proposition, contained 
in statement already made: 

When a series of notes are given at the same time for the 
purchase-money of a tract of land, the notes falling due at 
different dates, the vendor’s lien being reserved, they are 
equally secured in the common fund, and have equal rights 
to be satisfied out of it. (McDonough v. Cross, 40 Tex., 287; 
Delespine v. Campbell, 45 Tex., 628; Ellis v. Singletary, 45 
‘Tex., 27; Cannon v. McDaniel, 46 Tex., 314. See, also, Cage 
v. Ller, 5 S. & M., 410; Henderson v. Herrod, 10 8. & M., 631; 
Parker v. Mercer, 6 How., (Miss.,) 320; Pease v. Bancroft, 5 
Met., 90.) 


GouLp, Assoc1aTE JustTiIce.—This is a contest between the 
holders of three several non-negotiable promissory notes or 
obligations, given at the same time, and in payment for the 
same land, but maturing at different dates; the appellant, 
the assignee of the note first due, claiming that his lien is en- 
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titled to priority. This is the sole ground of priority alleged 
in appellant’s pleadings. It appears, however, from the evi- 
dence, that the note which appellant holds was first assigned 
by the payees; and it is claimed, in the assignment of errors 
and in argument, that this priority of assignment entitles ap- 
pellant to a priority of lien. 

The other notes were also transferred before maturity, and 
the holders claimed, and by the decree of the court were al- 
lowed, to share pro rata with appellants in the proceeds of the 
sale of the land. 

Our opinion is, that the note held by appellants, though 
maturing first, was not, by reason of that fact, entitled to 
precedence in the appropriation of the proceeds of the land, 
but that the effect of the transaction originally was to secure 
all the notes by the same lien. Such is the conclusion to be 
implied from former decisions of this court, and such we 
think to be the rule best sanctioned by authority, and best 
founded in principle. (Cannon v. McDaniel, 46 Tex., 313; 
Tinsley v. Boykin, 46 Tex., 592; Ellis v. Singletary, 45 Tex., 
27; McClintic v. Wise, 25 Grat., 463 (18 Am. Rep., 694); 
Nelson & Hatch v. Dunn, 15 Ala.; 501.) 

Indeed, in argument, appellant has not urged that ground 
of precedence, but seems mainly to rely on the priority of his 
assignment. THe cites decisions from the courts of Virginia 
and Alabama which support his claim as the first assignee. 
(25 Grat., supra; Cullum v. Erwin, 4 Ala, 452; 9 Ala, 
645; 25 Ala., 327.) 

On the other hand, a different rule is maintained in the 
courts of Pennsylvania and Mississippi. (Donley v. Assignees 
of McKean, 17 Serg. & R., 402; Mohler’s Appeal, 5 Barr, 
421; Henderson v. Herrod, 10 8. & M., 651.) ° 

We find it unnecessary to pass upon this question. The 
right of the appellant to relief must be maintained on the 
ease stated in the pleadings. It nowhere appears in the 
pleadings that the assignment to appellants was prior to the 
assignments to the other note holders,—the intervenors. 
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Whatever may be the rule in such cases, the court did not 
err in disregarding, as grounds for relief, facts which, though 





proven, were not alleged; and therefore did not err in award- 
ing equality to the assignees and holders of the three unpaid 


purchase-money notes. The judgment is affirmed. 





AFFIRMED. 


J. R. Ryan et at. v. W. A. EVANS ET AL. 


ORDINANCES OF CONSTITUTIONAL CONVENTION OF 1869-—COUNTIES— 
MANDAMUS.—The Constitutional Convention of 1868, August 26, 
passed an ordinance ‘creating the county of Webster” ‘Sout of por- 
tious of the counties of Fannin and Lamar,”’ and it was by the ordi- 





nance made. the duty of the County Court of Fannin county, as 
soon as convenient after the passage of the ordinance, “to organ- 
ize the said county of Webster, by holding elections for the purpose 
of electing all county officers, or recommending suitable persons 
to the commander of the fifth military district to fill said offices.” 
The County Court recommended to said commander persons as suit- 
able for said oflices, but no action was taken thereon. The adjourn- 
ed session of the convention took no further action on the subject, 
nor has any legislative action subsequently been had. ‘The Consti- 
tutional Convention of 1875 made no mention of Webster county 
in its apportionmeuts of the counties in the State. August 23, 1876, 
proceedings were begun in the District Court of Fanuin county for 
mandamus against the County Court of that county, to compel the 
organization of Webster county : Held— 

1. The non-action by the military commander of the district 
may be considered as a disapproval of the ordinance. 

2. The failure of the convention, when again in session, to take 
further action, may be considered evidence of abandonment of the 
project. 

3. The declaration creating the existence of the county, but 
providing steps for its organization, did not, of itself, create the 

new county, so as to detach it from the old counties. 

4. The failure by the Constitutional Convention of 1875 to ree- 
ognize said county, may be regarded as an authoritative condem- 
nation of its existence. 

5. Hence it was not the clear duty of the County Court to act, 
and the mandamus was properly refused, 
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Error from Fannin. Tried below before the Hon. R. R. 
Gaines. 

J. R. Ryan and others, plaintiffs in error, petitioned the 
judge of the District Court for a mandamus to compel the 
defendants in error, composing the County Court ef Fannin 
county, to organize Webster county under an ordinance or 
declaration of the Constitutional Convention of 1868. Plain- 
tiffs alleged that they were residents and legal voters within 
the limits of the territory set out by the declaration; that 
the declaration was regularly adopted by said convention: 
aud that defendants refused to organize said county. The 
declaration was made a part of the petition. The first see- 
tion created or established the new county, to be called Web- 
ster, giving the metes and bounds; the second section re- 
quired the organization to be in accordance with the act of 
1848; the third section made it the duty of the County Court 
of Fannin county to proceed to organize the county by order- 
ing-an election, or recommending persons for appointment 
by the commanding general. The petition alleged that the 
County Court of Fannin county did recommend certain per- 
sons for appointment, but the commanding general failed to 
appoint them. Defendants appeared, and filed a general de- 
murrer and special exceptions to the petition. The judgment 
of the court was given, sustaining the demurrer. Plaintiffs 
prosecuted error to this court. 


Throckmorton & Brown, for plaintiffs in error.—The court 
erred in sustaining defendants’ demurrer to plaintiffs’ petition. 
_ I. The convention which assembled under the laws of 
Congress represented the sovereignty of the people. In 
establishing a civil government, it had full power and con- 
trol over the form of that government, subject alone to the 
Constitution of the United States. 

The convention which assembled under the act. of Con- 
gress of March 23, 1867, supplemental to the reconstruction 
laws, (see 2 Paschal’s Dig., p. 1093,) expresses the object 
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of the convention to be “for the purpose of establishing a 
Constitution and civil government.” 

The petition alleged that the convention was duly elected 
under the law, and that the declaration was regularly adopted 
by the convention. 

The first special exception by defendants, was that the con- 
vention had no authority to pass the ordinance, which is said 
to be apparent from the petition. We cite, as authority upon 
the general powers of conventions of this kind, McMullen ». 
Hodges, 5 Tex., 73; Cooley on Const. Lim., pp. 33, 34; ‘Con- 
stitutional Convention, by Jameson, pp. 291, 292. 

To establish a Constitution and civil government, would 
necessarily require the convention to ordain or decree a Con- 
stitution in which the different departments of government 
are generally defined. 

The subdivisions of a State, as counties and towns, are cre- 
ated for the convenience of government, and may be created 
by, or destroyed at, the will of the Legislature. The legisla- 
tive power is derived from the people through the conven- 
tion, and it would be a singular proposition of law to say that 
the convention could authorize the Legislature to do what it 
could not do itself. By this argument, the creature of the 
convention is invested with greater power than the creator 
possessed, It is a little difficult to understand such an argu- 
ment. 

II. The declaration being adopted by the convention, be- 
came a part of the Constitution, and the vote which adopted 
the Constitution also ratified the declaration. 

The petition alleges that the Constitution was duly ratified 
by the people of the State. This involves a question of fact, 
and could not be raised by demurrer. (Stewart v. Crosby, 
15 Tex., 546.) We call the attention of the court to the 
proceedings of the convention of 1866, in which various 
ordinances were enacted, among others No. XI, in section 6 
of which the statute of limitations was suspended. The 
validity of this ordinance has been recognized in a number 
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of decisions of this court. (See Cunningham v. Perkins, 28 
Tex., 488; Maloney v. Roberts, 32 Tex., 139.) 

The ordinance referred to was never submitted to the 
people to vote upon. The ordinance of the convention de- 
fining what was the Constitution is No. CX, (1 Paschal’s 
Dig., p. 949,) and the ordinance which submitted the matter 
to a vote is No. [V. (1 Paschal’s Dig., p. 947.) By the 
terms of these ordinances, the one suspending limitation is 
not embraced in the Constitution, and was not submitted to 
a vote, but has been ever since recognized as binding and 
valid. 

II. The law of 1848, and the declaration set up in the 
petition, made it the duty of the County Court of Fannin 
county to organize Webster county under this declaration. 

The act of 1848, (Paschal’s Dig., art. 1063,) enjoins it upon 
the County Court of the original county to organize the new 
one. The declarations sued upon (sections 2 and 3) also enjoin 
upon the people and County Court to organize this county. 

The object of the declaration was the organization of the 
county, and the two modes designated only referred to the 
condition of affairs at that time. If organized before the 
reconstruction of the State, it could only be done by appoint- 
ments made by the commanding general. If not organized 
until after reconstruction, it could only be done by ordering 
an election. 

The failure of the commander to make appointments could 
not destroy the county. The law was still in foree and obli- 
gatory upon the court, and, notwithstanding the recommend- 
ations made by the County Court, remained in force. 

IV. The repeal of a law by implication is not favored. It 
is only sustained and enforced when the subsequent law em- 
braces the same subject-matter, revising the whole subject- 
matter. (Stirman v. The State, 21 Tex., 736; Rogers »v. 
Watrous, 8 Tex., 62; Harrison v. Knight, 7 Tex., 47; Bryan 
v. Sundberg, 5 Tex., 418.) 

The Constitution adopted by the convention of 1875, art. 
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XI, see. 1, recognizes and continues the several counties in 
existence. There is nothing in this Constitution repugnant 
to the declaration sought to be enforced. . 

V. The District Court has the power to issue writs of man- 
damus as known at common law. (Const. 1875, art. 5, see. 
8; compare sec. 16, same article; Kitchen v. Crawford, 13 
Tex., 522; Paschal’s Dig., art. 1407.) In matters of public 
interest any citizen may sue. (High on Ex. Rem., see. 431; 
County of Pike v. State, 11 Ill, 202; Hamilton rv. State, 3 
Ind., 452; People v. Collins, 19 Wend., 56.) 

VI. Mandamus will lie to enforce the performance of 
a clear official duty. (Iligh on Ex. Rem., sees. 401, 427; 
Harrington v. County Commissioners, 22 Pick., 263; Lamb 
v. Lynd, 44 Penn., 336.) 


W. A. Evans, H. W. Liyday & Son, Hale & Scott, and B. J. 
Baldwin, for appellees. 


Roserts, Curer Justice.—This case was advanced to a 
hearing, on motion of the plaintiffs in error, under rule 59, 
being a case relating to a matter of general public interest. 
It has been.presented and argued by counsel, on both sides, 
in & most satisfactory manner, with a production of anthor- 


ities that has enabled us to comprehend the case readily, and 
to come to a conclusion upon it at once, without delay. 

This suit, which was held by the District Court to be not 
maintainable, is an application for the writ of mandamus, 
brought by the plaintiffs in error, as citizens and inhabitants, 


against the defendants in error, as members of the Commis- 
sioners’ Court of Fannin county, to compel them to proceed 
to organize the county of Webster, by virtue of and in pur- 
suance to “a declaration ereating the county of Webster,” 
made by the Constitutional Convention, and passed on the 
26th of August, 1868. (See Ordinances in Pamphlet, p. 48.) 

The questions raised are: Did the Convention have the 
right to pass such a legislative act? Has the District Court 
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the right, under the Constitution and laws, to issue a man- 
damus to the County Commissioners’ Court to perform such 
a duty? And if these questions should be answered in the 
affirmative, is it sufficiently certain that the said declaration 
is still in force as a law, to make it plainly the imperative duty 
of said Commissioners’ Court to carry it out? 

Unless this last question can be answered in the affirma- 
tive, it is unnecessary to consider or to express any opinion 
upon the preceding questions; for it must be made to appear 
to be plainly a subsisting duty, to justify the use of the remedy 
of mandamus to compel its performance. (High on Ex. 
Rem., see, 32, and see numerous mandamus cases in the 
Texas Reports.) It is not contended that this declaration 
Was a provision of the Constitution that could not be changed 
by subsequent legislation. Its object was, obviously, to con- 
fer upon the persons who oceupied a particular territory with- 
in certain organized counties a beneficial privilege of consti- 
tuting a county, as a publie convenience. 

It declared that “a new county, to be called Webster, is 
hereby established out of portions of the counties of Fannin 
and Lamar.” It made it the duty of the people of said county 
of Webster to proceed to organize said county in accordance 
with the statute of 1848 for the organization of new counties ; 
and it made it the duty of the County Court of Fannin county, 
as soon as is convenient after the passage of the declaration, 
“to organize the said county of Webster, by holding elections 
for the purpose of electing all county officers, or reeommend- 
ing suitable persons to the,commander of the fifth military 
district to fill said offices.” At that time offices were gener- 
ally filled by such appointments, and that mode of organiz- 
ing the county being in harmony with the policy then pre- 
vailing in the military government of the State, the County 
Court adopted the alternative allowed them to perform the 
duty required of it, by sending up to the commanding general 
the names of persons to be appointed to the several county 
offices, as it is stated was done in the petition. When this 
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was done, it may well be argued that they had performed the 
whole duty required by the declaration. (High on Ex. Rem., 
sec. 528.) This view is strengthened, when we consider the 
extraordinary powers conferred by Congress upon, and. exer- 
cised by, the military commander in directing the internal 
affairs of the State, extending even to the suspension and ab- 
rogation of particular laws, as well as the appointment of 
officers. And as the declaration evidently contemplated im- 
mediate action in organizing the county, his failure to appoint 
the persons to said offices, whose names were sent to him by 
the County Court for that purpose, might well have been 
taken to be a discountenancing of this legislative act, which 
justified the County Court in declining any further action 
under it. 

Numerous acts of said convention show that the command- 
ing general was relied on to carry out their acts of this char- 
acter. Tis rule, however absolute for the time, was designed 
to be temporary, provisional, and to a great extent discretion- 
ary, and not to be dependent upon the action of the Consti- 
tution, or any other power within the State; and the force of 
wny such legislative act requiring his concurrent action to 
carry it out, may be regarded as not being a continuing and 
permanent provision, when he failed to carry it out. 

No further action seems to have been taken by the people 
for whose benefit said declaration was made; nor by the con- 


- vention, that was in session long afterwards; nor by any sub- 





sequent Legislature, to secure the privilege of organizing 
said county; from which it may be concluded that it was re- 
garded as an abandoned project. 

The burden of taxation imposed by said declaration, and 
the fixing of the county-seat at Honey Grove, may have been 
reasons why the persons interested did not further, at that 
time or subsequently, seek to consummate to completion the 
privilege sought to be conferred upon them by it. 

The fact that it was declared that “a new county,” with 
certain boundaries, “is hereby established,” did not have the 
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effect to create a county; because in the same declaration it 
was contemplated and provided that certain things should be 
done, in organizing it, which were necessary to be done in 
order to separate its territory from the jurisdiction of the two 
counties from which it was taken, and give it a distinet iden- 
tity as a county, a body corporate, constituting one of the 
civil and political divisions of the State. 

That the convention of 1875 regarded and treated this 
privilege as abandoned, and the declaration as obsolete, from 
its not having been carried out, is manifest, from its being 
omitted in the enumeration of the counties by names, both 
organized and unorganized, in the judicial districts ; and that 
is a very cogent reason why the said declaration should be 
regarded as being obsolete and inoperative, because it was 
not carried out as contemplated by it, being authoritative ac- 
tion of the highest power of the State ignoring its subsisting 
force as a law. 

Under all these circumstances, we are of opinion that it is 
not plainly the imperative duty of the Commissioners’ Court 
of Fannin county, at this late day, to proceed to order an 
election for the organization of Webster county, and that a 
mandamus should not be issued to require it. 


AFFIRMED. 





D. Y. McKinney Et AL. V. CHARLES ABBOTT ET AL. 


1, DESCENT AND DISTRIBUTION.—Where an intestate left neither wife, 
child, father, mother, nor descendants of either surviving, the law of 
descents (Paschal’s Dig., art. 3419, sec. 4) directs that the estate 
be divided into two moieties, one to go to the paternal and the other 
to the maternal kindred; each moiety passing to the nearest of kin- 
dred in its respective line, as an independent estate, without regard 
to their relative nearness to the intestate, 

2, SAME—STATUTE CONSTRUED.—Section 4 of article 3419, Paschal’s 
Digest, construed. 

3. CASE APPROVED.—Jones v. Barnett, 30 Tex., 637. 
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AprraL from Grayson. ‘Tried below before the Hon. 
Joseph Bledsoe. 

This was a suit among collateral heirs for partition. The 
diagram shows the relation of the parties to the intestate. 
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WILLIAM L. M&SKINNEY. 


Throckmorton, Brown & Bryant, for appellants.—The appel- 
lees, as plaintiffs in the court below, instituted suit in the Dis- 
trict Court of Grayson county against appellants and J. A. 
McKinney, for the partition of the land in controversy. They 
claimed that they and J. A. McKinney were the only heirs 
at law of W. L. McKinney, who, it is charged, died intestate 
seized of the land. The plaintiffs alleged that appellants 
claimed a portion of the land, &e. 

Appellants set up in their answer that they were the only 
heirs in the maternal line of the deceased; that he left no wife, 
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nor children, nor their descendants; father nor mother, broth- 
ers nor sisters, nor their descendants, surviving him; and 
claimed half of the estate. The case was submitted to the 
court, and judgment given partitioning the land among the 
plaintiffs and J. A. McKinney, to the exclusion of appellants. 
The court erred in giving judgment for the plaintiffs for 
the entire land. 
I. The estate should have been divided into two moieties, 
one of which should have been given to appellants, represent- 
ing the maternal kindred, and the other to appellees and J. 
A. McKinney, representing the paternal line of kindred. . 
(Paschal’s Dig., art. 3419, el. 4.) . 
There was no controversy about facts of the case. 
The deceased, under whom both parties claimed, was a 
minor, never having been married. He died intestate, leav- 
ing no issue, neither father nor mother, brothers nor sisters, 
nor their descendants, surviving him. 
The father of W. L. McKinney was William B. McKinney, 
who was a son of James and Polly McKinney, both of whom 
died prior to W. L. McKinney’s death. The plaintiffs were 
the children of Smith McKinney, who was a son of James 
and Polly McKinney. J. A, McKinney was a son of James 
and Polly MeKinney, who had only three children—Smith 
McKinney, J. A. McKinney, and W. B. McKinney. The 
proof shows that plaintiffs and J. A. McKinney were the only 
descendants of the paternal grandfather and grandmother. 
Deceased *left no maternal grandfather or grandmother, 
nor their descendants. The paternal great-grandfather and 
grandmother were also dead, and appellants, D. Y. McKin- 
ney and Annettie Morriss, are their only descendants, and 
are the nearest of kin to decedent in the maternal line. 
Il. The estate being divided into moieties, one passes to the 
paternal and the other to the maternal kindred—passing to 
the nearest of kin ‘in each line without regard to the degrees . 
of relationship of persons in the other line. Each moiety be- 
comes an independent estate, and is to be governed by the 
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fourth clause of article 3419 of Paschal’s Digest. (Jones v. 
Barnett, 30 Tex., 637.) 


Hire & Head, for appellees. 

I. Where there are no children of the intestate, nor father 
or mother, brother or. sister, grandfather or grandmother, 
then any living descendant or descendants of any one or 
more grandfathers or grandmothers, on either the maternal 
or paternal side, take the whole estate per capita or per stirpes. 
(Paschal’s Dig., art. 3425, cl. 4, see. 2.) 

If. Under the fourth clause, above quoted, the estate is 
divided into moieties for the purpose of partition among the 
paternal and maternal grandfathers and grandmothers, if all 
are alive. If some are dead, then for partition among the 
living and descendants of those who are dead. If no grand- 
father or grandmother be living, then for partition among 
their descendants, or such of them as there may be. If no 
descendants be living, then it passes to the remote kindred, 
maternal and paternal, in moieties. If only one branch of 
such remote kindred survive, such survivor or survivors of 
either branch take the whole. If no descendant of either 
grandfather or grandmother be living, and all the remote 
kindred of any degree are extinct, and the intestate have no 
living heir, the whole estate escheats to the State. (Paschal’s 


Dig., arts. 3425, 3657.) 


Roserts, Curer Justice.—William L. McK?nney died in 
Grayson county in 1877, leaving lands in the State of Texas, 
and the matter in dispute is who are entitled, under the laws 
of this State at said date, to inherit them. He had neither 
wife, children, father, mother, brothers, sisters, nor descend- 
ants, of either, nor grandparents or great-grandparents, ma- 
ternal or paternal, living at the time of his death. 

Appellees, Abbott and others, plaintiffs in this suit, are 
descendants of the paternal grandfather and grandmother. 
There are no descendants of the maternal grandfather or 
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grandmother. But appellants, D. Y. McKinney and others, 
defendants in this suit, are descendants of the maternal great- 
grandfather and great-grandmother. 

The question which it is the object of this suit to try, is,— 
Must the real estate left by William L. McKinney be divided 
into two equal moieties or portions, and one of them be given 
to the descendants of his grandfather and grandmother by 
the father’s side, and the other portion be given to the de- 
scendants of his great-grandfather and great-grandmother on 
his mother’s side? We are of opinion that it must. This 
opinion is based upon the construction of the fourth subdi- 
vision of section 2 of the act “to regulate the descent and 
distribution of intestate’s estates,” (Paschal’s Dig., art. 3419,) 
in connection with other parts of that law, and of other pre- 
vious laws, of which that one is an amendment and revision. 

Said act, in the event there is no wife, children, father, 
mother, brothers, sisters, or the descendants of either of them, 
provides that “the inheritance shall be divided: into two 
moieties, one of which shall go to the paternal and the other 
to the maternal kindred in the following course, that is to 
say: To the grandfather and grandmother in equal portions; 
but if only one of these be living, then the estate shall be 
divided into two equal parts, one of which shall go to such 
survivor, and the other shall go to the descendant or descend- 
ants of such deceased grandfather or grandmother. If there 
be no such descendants, then the whole estate shall be in- 
herited by the surviving grandfather or grandmother. If 
there be no such surviving grandfather or grandmother, then 
the whole of such estate shall go to the descendants, or such 
of them as there be, and so on without end, passing in like 
manner to the nearest lineal ancestors and their descendants, 
or to such of them as there be.” (Paschal’s Dig., art. 3419.) 

The obscurity and uncertainty of this subdivision of said 
section arise out of the fact, that after the inheritance is 
directed to be divided into two moieties, one to go to the 
paternal and the other to the maternal kindred of the intes- 
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tate, the statute in that section makes no further reference to 
the two estates thus created out of the inheritance, but pro- 
eceds to state how the estate, as if there were but one, shall 
descend and be inherited, concluding with the direction that 
it shall go to the “nearest lineal ancestors, or their descend- 
ants, or to such of them as there be.” 

If this had been said to be the course ot each one of the 
two estates, made by dividing the inheritance into two moi- 
eties, it would have been more plain as to what was meant. 
Still, it is more reasonable that such was its meaning, than 
that there should be no division of the inheritance when the 
kindred happened to be nearer on one side than on the other, 
which, it must have been known, would very often happen. 

This section in the act of 1848 is the same as the third, 
fourth, fifth, and sixth sections. of the act of 1840 on the same 
subject, and in that act there was another section, which fully 
explains what was meant. It is the tenth section, as follows: 
“Where, for the want of issue of the intestate, and of father, 
mother, brothers, and sisters, or their descendants, the inher- 
itance is directed to go by moieties to the paternal and mater- 
nal kindred, if there should be no such kindred on the one 
part, the whole shall go to the other part; and if there be no 
kindred on the one part or the other, the whole shall go to 
the wife or husband of the intestate,” &e. (Hart. Dig. art. 
581, p. 217.) 

We have here, incidentally, an explanation of what was 
meant in the fourth subdivision of the section of the statute 
under consideration, as it stood in the act of 1840, the lead- 
ing object of which, doubtless, was to cast the inheritance 
upon the wife or husband upon a certain remote contingency, 
and, as we may presume, this tenth section in the act of 
1840 was entirely omitted in the act of 1848, because in the 
latter act an entirely different and more beneficial provision 
was made for the descent of the inheritance upon the wife 
or husband. (Paschal’s Dig., art. 3422. 

With the explanation thus furnished by the said tenth sec- 
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tion, there could be no doubt but that, in the contingency 
contemplated by this fourth subdivision, the moieties of the 
inheritance should go to the paternal and maternal kindred 
respectively, although the kindred of one side might be more 
remote than those upon the other, so long as any such ex- 
isted to take the moiety allotted to each side. That being 
the meaning of this provision as it stood in the act of 1840, 
it should be held to mean the same thing in the act of 1848, 
now in force, although the explanation of it, incidentally 
made by said tenth section, has been omitted in the said act’ 
of 1848. That construction will be arrived at more readily, 
also, When it is considered that our laws of descent of real 
property are more in harmony with the civil law of Spain, 
than with the common law of England; the leading object 
of the latter being to cast the inheritance upon the nearest 
male heir on the father’s side. 

There is in the decisions of this court but one case found 
directly applicable to this, and in that, the decision was in 
accordanee with this opinion. (Jones’ Heirs +. Barnett’s 
Heirs, 30 Tex., 637.) 

Judgment reversed and cause remanded. 


REVERSED AND REMANDED, 





Jerr ABER vy. F. M. WARDEN. 


1. FORFEITED BAIL-BOND CASES—APPEAL.—It has been held by this 
court that appeals in forfeited bail-bond eases are to be taken to the 
Court of Appeals, and not to the Supreme Court. 

2. INJUNCTION RESTRAINING OVERCHARGES BY OFFICERS.—An in- 
junction to restrain the collection ii money of the commissions of 
the sheriff and county attorney in a judgment on a forfeited bail 
bond, the defendant having tendered the amount of the judgment 
in connty scrip of the county where the judgment was rendered, is 
too closely connected with the judgment on the bail bond to be sep- 
arable from it. A judgment upon such injunction suit would be 

revisable only in the Court of Appeals. 
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AppgAL from Montague. Tried below before the Hon. 
J. A. Carroll. 

This case was submitted on an agreed statement, as follows: 

“1st. That at the June Term of the District Court of Mon- 
tague county, 1877, a final judgment on a forfeited bail bond 
was rendered against H. C. Newbury, as principal, and Lee 
N. Perkins, Jeff Aber, plaintiff, and A. J. Tucker, sureties, 
for the sum of $150 and costs. 

«2d, That on the 11th day of September, 1877, an execu- 
tion was issued on said judgment, directed to any constable 
of Montague county, (said Lee N. Perkins being sheriff of 
Montague county,) which execution was placed in the hands 
of appellee, who was constable of said county, for collection. 

“3d. After the issuance of said execution, and before the 
levy of the same, appellant paid to appellee all costs of said 
suit, except the sheriff’s and county attorney’s commissions 
on the amount of said execution, and tendered to appellee 
the full amount of said execution in valid county scrip of said 
county; that appellee refused to accept said scrip in payment 
of said sheriff’s and county attorney’s commissions, but de- 
manded the payment of said commissions in lawful currency 
of the United States, which appellant refused to pay. 

“4th. That upon said refusal of appellant, appellee pro- 
ceeded to make a levy upon appellant’s property, in order to 
collect said commissions in money as aforesaid, whereupon 
appellant sued for and obtained the writ of injunction which 
has been dissolved in this case. 

“5th. The only issue submitted, is whether said commis- 
sions can be discharged in said county scrip, or whether they 
‘ean be demanded and collected, under the facts, in lawful 
currency of the United States. 


Grigsby & Ellis, for appellant. 
Stephens § Matlock, for appellee. 


Goup, AssociaTE Justice.—Appellant was one of several 
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sureties on a forfeited bail bond, against whom judgment final 
had been entered up in the District Court of Montague county. 
Execution issued, and was levied on appellant’s property, and 
he sued out of said court an injunction restraining the sale, 
alleging that he had paid all the costs, except the sheriff’s 
and county attorney’s commissions, and had tendered the full 
amount of the execution in valid county scrip of the county. 
It appears, from an agreed statement, that the officer who 
made the levy claimed’ that the commissions of the county 
attorney and sheriff were payable in United States currency. 
The District Court, on the hearing, dissolved the injunction, 
holding that the statute authorizing payment of bail bonds in 
county scrip does not apply to the commissions of the officers 
named. From the judgment dissolving the injunction and 
dismissing the case, an appeal was taken to this court. 

Our opinion is, that the appeal should have been to the 
Court of Appeals. It has been held by this court, after full 
argument and on mature consideration, that appeals in for- 
feited bail-bond cases are to be taken to the Court of Appeals, 
and not to this court. The enforcement of such bonds was 
regarded as incidental to the criminal case in which they are 
given, and our opinion is, that the question presented in this 
case is too closely connected with the judgment on the bail 
bond to be separable from it. Indeed, the amount involved 
being less than four hundred dollars, the District Court would 
not have had jurisdiction but for the fact that the subject- 
matter of the suit was connected with, and incidental to, a 
judgment or proceeding in that court. The question is really 
as to the construction and legal effect of that judgment and 
the process issued thereon, and is one which might have been 
presented to the District Court by a mere motion in the prin- 
cipal case, instead of resorting to a separate suit. If such a 
motion had been made, the action of the court thereon would 
be revisable only in the same court in which the judgment 
itself would be revised, to wit, the Court of Appeals. The 
mere fact that an injunction was found necessary to protect 
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the appellant, cannot operate to give this court jurisdiction. 
The proceeding is still, in substance, no more than a motion 
in a bail-bond case, calling on the District Court to construe 
its judgment and to regulate the enforcement of its process, 
As this court has no jurisdiction of the case, it must be 
dismissed. 
DISMISSED. 





L. C. Cowan v. Henry H. Wiis. 


MEXICAN GRANTS—CONSTRUCTION—DECREE.—Since the decision 
in the case of Blount v. Webster, 16 Tex., 616, there has been no 
serious effort to question the validity of titles issued under the thirty- 
second section of the decree of March 26, 1834, ‘* to the inhabitants 
of the frontier of Nacogdoches, and those residing east of Austin’s 
colonies,’* to lands, whether the same were occupied by the gran- 
tees or not. 

2. SAME.—The benefits of said decree were not restricted to foreign- 

born colonists, but acerued equally to the Mexican. 

3. SAME.—Aund that, too, although the privileges were granted by the 
Mexican government upon the petitions of the foreign colonists. 

4, SAME.—It was not contemplated by the Mexican (national or State) 
government that any colonies should be made up exclusively of for- 
eigners. 

5. SAME.—The resolutions of the general government of April and Au- 
gust, 1828, had reference to the grant of titles to foreign settlers; yet 
the general law authorizing the issuing of titles would be construed 
to be an authority to extend titles as well to native as to foreign 
born colonists residing. in the territory to which the decrees ex- 
tended. 

STATUTE CONSTRUED.—The act “‘to quiet land tities within the 
twenty frontier leagues bordering on the United States of the 
North,” approved January 9, 1841, (Paschal’s Dig., 237, 240a,) had 
no reference to titles extended to citizens on account of their head- 
right claims. This coustruction was given to it when adopted, and 
has been acquiesced in and acted upon to the present. 

7. PRACTICE—JUDGE MAY CHARGE UPON LEGAL EFFECT OF A DOCU- 

MENT IN FOREIGN LANGUAGE.—On the trial, an instrument in the 

Spanish language, and of date October 15, 1835, was admitted in 

evidence; a translation was read without objection (it not appear- 

ing that it was made by an expert or by authority): Held, That no 
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objection could be taken to the act of a judge trying the case in- 
structing the jury upon the legal effect to be given to the instrument 
in evidence. It was of no consequence how his knowledge of its 
contents was obtained. 

8. INSTRUMENTAL WITNESSES— NOTARIAL ACT— EVIDENCE.—The 
omission to note the instrumental witnesses in an act of sale passed 
before a notary public in 1985, did not render the instrument void. 
The notarial act is merely the evidence of the sale, and not the sale. 
Though instruments thus defectively executed may not furnish full 
proof, yet they are admissible in evidegjice, and but slight addi- 
tional evidence is required to supply their defeets. 

9. ARCHIVES OF COUNTY COURT—PROTOCOLS OF PRIVATE ACTS.— 
The original of an act of sale between parties, made before a judge 
of the first instance October 15, 1835, became, by act of December 
20, 1836, (Hart. Dig., 260.) organizing County Courts, an archive in 
the said courts, and of which certified copies may be had and used. 

10. PRACTICE—AMENDMENT. NOTICE OF.—An amendment made sev- 
eral terms after service of citation, setting up new boundaries to the 
land sued for, and requiring different evidence to rebut it, is, as to 
the defense, material ; and it being made in absence of the defend- 
ant or of his attorney, and on the day of the trial, is ground fer new 
trial. 

11. MOTION FOR NEW TRIAL—TITLE BY LIMITATION MERITORIOUS.— 
While courts ordinarily do not grant a new trial to let in a defense 
based upon the statute of limitations, yet where defendant: has, by 
effect of such statute, become the owner of the land sued for, such 
ownership and the evidence of it are sufficiently meritorious to war- 
rant the granting of a new trial, other sufficient cause existing. 


Appeat from Collin. Tried below before the Hon. W. H. 
Andrews. 

December 17, 1872, H. H. Williams brought an action of 
trespass to try title against L. C. Cowan and others, in the 
District Court of Grayson county, for a league and labor of 
land granted to Miguel Ybarbo on October 13, 1835. 

The petition set forth the chain of title under which recov- 
ery was asked, alleging that he was the owner of the league 
in Grayson county, Texas, on Red river, granted to Miguel 
Ybarbo by the Governor of Coahuila and Texas on October 
13, 1835, by title extended to said Ybarbo by George W. 
Smythe, commissioner of the superior government of the 
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State for giving possession and extending titles to the muni- 
cipality of Nacogdoches; that Ybarbo, October 15, 1835, 
conveyed said land to Nathaniel Amory; and that, July 15, 
1843, Amory conveyed the same to petitioner, Williams. It 
appeared, also, on the face of the petition, that Ybarbo was a 
native of Mexico at the time he applied for and obtained the 
grant, (it so appearing in the grant,) and that it was situated 
within the twenty border leagues, and that the grant was is- 
sued by George W. Smythe, special commissioner, under the 
thirty-second article of the decree of March 26, 1834. The 
grant purported to have been issued under said article by 
virtue of the general authority contained in said “decree.” 
The petition contained metes and boundaries, and was other- 
wise in the usual form. It was not alleged that Ybarbo, or 
any person claiming through him, resided in the border 
leagues on March 9, 1841, or since that date, or that the 
grant was established by suit under the act of said date. 
(Paschal’s Dig., 237, 2400.) 

In the original petition, filed Deeember 17, 1872, the 
Ybarbo grant was described as beginning on Red river, at 
the mouth of Mineral bayou; thence south, west, north, and 
east to the beginning, placing the survey west of the mouth 
of the bayou. The petition stated that a translated land-oflice 
copy of the Ybarbo grant was therewith filed, marked “ Ex- 
hibit A.” Such exhibit does not appear in the record. There 
is in the record, after the petition, a translated land- office 
copy of the protocol of the grant which purporis to be “ Ex- 
hibit A,” but made March 18, 1875, and was among the pa- 
pers of the cause December 10,1875. The petition remained 
as originally filed until December 10, 1875, the day of the trial, 
when appellee filed an amended petition. In this amended 
petition, appellee claimed that the metes and bounds of the 
Ybarbo grant were truly set forth in a copy of the original 
English field-notes of the survey, made by George Aldred, 
the surveyor, which were afterwards translated into the Span- 
ish language, and inserted in the grant. According to these 
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English field-notes, the Ybarbo grant begins on Red river, 
2,200 varas east of the mouth of Mineral bayou; thence 
south, west, north, and east to the place of beginning, plac- 
ing the greater portion of the grant east of the mouth of the 
bayou. 

In the field-notes in the grant filed December 10, 1875, 
heretofore mentioned, the survey calls to begin at the mouth 
of the bayou, and from thence runs as set forth in the original 
petition. 

There was a plat attached to the grant nearly correspond- 
ing with the English field-notes; but no scale of varas was 
given, nor was the name of the creek or river given, nor the 
distance from the mouth of the creek to the river corner. 

The defense consisted of a demurrer and plea of not guilty. 

The case was tried by a jury, in the absence of the defendant 
or his counsel. There is no bill of exceptions. The state- 
ment of facts shows that plaintiff read in evidence the title 
by George W. Smythe, as commissioner, &¢., to Ybarbo, and 
a certified copy of the protocol (made out and certified De- 
cember 6, 1873, by the district clerk of Nacogdoches county) 
of an act of sale in the Spanish language, executed October 15, 
1835, in the usual form of conveyances at that time, before 
Louis Ruey, judge of the first instance of the town of Nacog- 
doches, to which there was but one instrumental witness, but 
two assisting witnesses. The testimonio or second original 
was not accounted for, and the copy of the protocol in evi- 
dence was in the Spanish language. There was no proof 
of the execution of this conveyance. 

Plaintiff also read in evidence a certified copy of a deed 
for the Ybarbo grant from Amory to plaintiff. 

There was also in evidence a certified copy of the original 
grant, purporting to have been made March 13, 1875, by 
Theodore Goldbeck, Spanish translator of the General Land 
Office ; and also a translation made by the same party of the 
protocol of the act of sale from Ybarbo to Amory. 

The court instructed the jury that the conveyance from 
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Ybarbo to Amory vested title in Amory. The plaintiff 
recovered judgment for the land as described in the amended 
petition. 

The motion for a new trial was not mada within two days 
after the rendition of the judgment, but was filed, and over- 
ruled during the term. The motion was sworn to by defend- 
ant, who is the appellant, and in substance stated that appel- 
lant would have been in attendance upon the trial of the case 
December 10, 1875, if he had not been prevented by unex- 
pected sickness; that appellant resides in Grayson county, 
Texas, about fifty miles distant from the place of holding 
court; that at the time of said trial, December 10, 1875, ap- 
pellant was at his said residence in Grayson county, and was 
sick and unable to leave home or to attend to any business, 
and that he remained sick, and in consequence thereof con- 
fined to his house, and unable to leave to attend court, or for 
any other purpose, till December 25, 1875, and that he did 
not hear of the trial of this cause until December 24, 1875; 
that soon after the institution of this suit appellant employed 
and retained T. C. B&ss, an attorney at law residing at Sher- 
man, Texas, to represent him in this suit, and that said Bass 
was so employed and retained from the time he was retained, 
as above stated, till the trial of this cause, and that the ap- 
- pellant expected and believed that said Bass would defend 
him in said cause, but for some reason to appellant un- 
known said Bass did not attend the trial, but remained at 
his home’ in Sherman, Texas, and that appellant had no other 
counsel, and was not represented at the trial, and Bass gave 
him no notice of his failure, or intended failure, to attend the 
trial; that on the 10th day of December, 1875, said Bass 
sent word by 8. 8. Fears to R. DeArmand, an attorney at 
McKinney, that he (Bass) wished him (DeArmand) to repre- 
sent appellant in this cause upon the trial thereof, which was 
by Fears communicated to DeArmand a few hours prior to 
the trial; that DeArmand, on account of the fact that ap- 
pellant was absent, and that he was not apprised of the facts 
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and merits of the case, declined ‘to appear in the cause, or to 
represent the appellant in any manner, except to call the 
attention of the court to the demurrer and the plea of not 
guilty; and that said DeArmand so stated to the court, in the 
presence of counsel for the appellee, at the time this cause 
same on for trial. 

These facts appeared in the affidavit of said DeArmand, 
which was a part of the motion for a new trial. 

That appellant never owned, claimed, or possessed any 
land in the State of Texas, except his headright of 320 acres 
near Red river, in Grayson county, and east of the mouth of 
Mineral bayou; a certified copy of the field-notes of the sur- 
vey was attached to and made a part of the motion, which 
shows that appellant’s survey was duly made December 6, 
1854, by virtue of appellant’s headright, (Peters’ colony, 
certificate No, 43, for 320 acres,) issued by the County Court 
of Grayson county, Texas; that appellant has always been, 
and is now, the owner of said certificate, which has always 
been, and is now, a valid and subsisting land certificate, duly 
issued and approved; that appellant, within less than twelve 
months from the 6th of December, 1854, had said field-notes, 
together with said: certificate, returned to and filed in the 
General Land Office, where they have ever since been, and 
are archives thereof; that in the year 1854, appellant set- 
tled upon his said survey of land, and has resided upon it 
ever since, believing it to be his own, and that he has been 
in the actual, continuous, and exclusive adverse possession, 
in good faith, of said land, from 1854 to the present time, 
claiming under his said certificate and survey, during which 
time he has made valuable and permanent improvements 
upon the same, of the value of $1,500, all of which he could 
prove by his own evidence, and the evidence of many of his 
neighbors in Grayson county; that his said survey of 320 
acres lies east of the mouth of Mineral bayou, and does not 
in any manner conflict with the Miguel Ybarbo grant as de- 
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scribed in the original petition, but conflicts with said grant as 
described in the amended petition of December 10, 1875, the 
Ybarbo grant as described in said amended petition and the 
judgment including the whole of appellant’s survey; that at 
the time appellant located his said survey, in 1854, and for a 
long time subsequent thereto, no one was in possession of 
said Ybarbo grant, nor had said. grant ever been recorded 
or filed for record in Grayson or Fannin county, and that 
appellant had no notice, actual or constructive, thereof, and 
believed said land to be vacant and subject to his location, all 
of which he can prove by his own evidence; that appellant 
is advised and believes that he could prove, by the former 
eustodians of the archives in the General Land Office, that 
the protocol of the Ybarbo grant was never returned to or 
filed in the land office till long after the vear 1854; that ap- 
pellant could prove by his own evidence, as well as that of 
many of his neighbors in Grayson county, that on the ground 
the Ybarbo grant lies west of the mouth of Mineral bayou, 
and does not in any manner conflict with appellant’s survey, 
and that said survey is in fact situated as described in the 
original petition; that appellant was not prepared at the 
trial, with pleadings and evidence, to make his defenses of 
limitation, possession in good faith, and improvements, and 
want of notice of the Ybarbo grant, &e., because he was 
advised and believed that such pleadings and proof were not 
necessary to defeat appellee’s action, as there was clearly no 
conflict between the Ybarbo grant as described in the origi- 
nal petition and appellant’s survey; that owing to his ill 
health, and the inclemency of the weather, appellant had not 
been able to see his neighbors, and procure their affidavits to 
the facts he could prove by them, as above stated. 

Another ground relied upon in this motion, was that ap- 
pellant had no notice of the amended petition of December 
10, 1875. 

The motion was overruled, and defendant appealed. 
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Walton, Green & Hill and W. O. Davis, for appellant. 

I. The court erred in overruling appellant’s demurrer to 
the petition— 

1. Miguel Ybarbo being a native of Mexico, the grant to 
him was issued without authority of law, and is void. (Ar- 
ticle 32 of the decree of March 26, 1834, Paschal’s Dig., art. 
739; Wilcox v. Chambers, 26 Tex., 187; Blount 7. Webster, 
16 Tex., 616; Edwards vr. Davis, 3 Tex., 321; Goode v. Me- 
Queen, 3 Tex., 241.) 

2. The grant to Ybarbo being issued to a native of Mexico, 
without authority of law, and that fact appearing upon the 
face of the grant, it is null and void in all proceedings, direct 
or collateral. (Mason rv. Russell, 1 Tex., 727; Goode v. Mc- 
Queen, 3 Tex., 241; Republic v. Thorn, 3 Tex., 499; Han- 
cock +, McKinney, 7 Tex., 440.) 

3. By the act of March 9, 1841, (Paschal’s Dig., art. 237.) 
the Republic of Texas avoided and set aside all frandulent 
and voidable grants in the twenty border leagues issued prior 
to the 17th of March, 1836, except such grants as were within 
the proviso of the statute. 

4. Article 2400 of Paschal’s Digest does not embrace the 
titles issned under the thirty-second article of the decree of 
March 26, 1854, as a class, but it only embraces the claims of 
such citizens as resided in the border leagues at the time of 
the enactment of the statute. 

5. The statute of March 9, 1841, is constitutional. (League 
v. De Young, 11 How., 200; Jackson 7. Lamphire, 3 Pet., 
289; Cooley on Const. Lim., 364, 367; Sedg. on Consts. and 
Stats., 636, 637.) 

6. Whenever a plaintiff bases his right of action on an 
exception to a general rule, the petition is fatally defective 
unless sufficient facts are alleged to show that the case is with- 
in the exception. 

It appears from the petition that the grant to Ybarbo was 
issued prior to March 17, 1836; that it lies in the border 
leagues, and it is not alleged that suit was brought upon the 








Cowan v. WILLIAMS. {Austin Term, 





Argument for the appellant. 





grant, or that Ybarbo, or any one claiming through him, re- 
sided in the border leagues in 1841, or since that time. ( Pas- 
chal’s Dig., arts. 240a, 822, 4211, 4226; Hillebrant v. Brewer, 
6 Tex., 52; Warren v. Shuman, 5 Tex., 441; Glasscock v. 
Commissioner, 3 Tex., 51; Hughes +. Lane, 6 Tex., 292; 
Peck v. Moody, 23 Tex., 94; League v. De Young, 2 Tex., 
497; Hamilton v. Avery, 20 Tex., 634; Hart v. Gibbons, 14 
Tex., 215.) 

‘7. Article 32 of the decree of March 26, 1834, was re- 
pealed on the 2d of May, 1834, prior to the issue of the grant 
to Ybarbo, and was never afterwards in foree. (Paschal’s 
Dig., arts. 744, 560; Wilcox v. Chambers, 26 Tex., 188.) 

II. The court erred in its first and only instruction to the 
jury. 

1. When an instrument in the Spanish language is offered 
‘in evidence, the court cannot judicially know its contents, and 
it is error for the court, in the absence of any legal evidence 
of the contents of such instrument, to instruct the jury in 
reference to its legal effect. 

2. A translation of a private instrument, made out and 
certified to by the Spanish translator in the General Land 
Office, is no evidence in the courts of this State of the con- 
tents of such instrument. 

3. A notarial act executed in Texas in 1835, before a judge 
of the first instanee, in which there was but one instrumental 
witness, is void, and confers no right. (Clay v. Holbert, 14 
Tex.,189; Eschriche Law Dict., title “INstrumMENtTo PuBLico,” 
sec. 3; 1 Moreau & Carl. Partidas, 228.) 

Ill. The petition was materially amended without notice 
to defendant; and the motion for new trial was improperly 
overruled. 

‘An amendment of the petition which changes the issues 
and renders a change in the pleadings necessary on the part 
of the defendant, and the production of evidence not on hand, 
because not needed to defeat the action prior to the amend- 
ment, entitles the defendant to a continuance; and when he 
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is prevented by providential cause from being present to in- 
sist on a continuance, he is entitled to a new trial when he 
shows that he has a valid defense to the petition as amended. 
(Fisk v. Miller, 13 Tex., 224; Cummings v. Rice, 9 Tex., 
527; Sayles’ Prac., 537; Tullis v. Scott, 38 Tex., 541; Spen- 
eer v. Kinnard, 12 Tex., 180; Dorn v. Best, 15 Tex., 66.) 


W. O. Davis, for appellant, filed an exhaustive argument, 
discussing the points and authorities relied on. 


Throckmorton ¢ Brown, for appellee—We submit to the 
court the following objections and counter-propositions: 

1. The grant to Ybarbo was issued under the thirty-second 
article of the law of March 26, 1834, by George W. Smythe, 
special commissioner to extend titles to “the inhabitants of 
the frontier of Nacogdoches, and those who reside east of 
Austin’s colonies.” 

2. The qualification of the applicant was a matter that was 
submitted by law to the commissioner, and his determination 
is conclusive. (Hancock v. MeKinney, 7 Tex., 384; Styles 
v. Gray, 10 Tex., 503; Ryan v. Jackson, 11 Tex., 399; John- 
ston v. Smith, 21 Tex., 724; Martin v. Parker, 26 Tex., 
253.) 

3. The language of article 32 of the law of March 26, 
1834, includes all inhabitants and residents, whether natives 
or foreigners. 

Miguel Ybarbo resided within the limits prescribed by the 
thirty-second article, and was one of those embraced in its 
provisions. (Paschal’s Dig., art. 739.) 

4. The law of January 9, 1841, does not apply to the 
grants made by special commissioner Smythe under the thirty- 
second article. (Paschal’s Dig., art. 237.) 

6. The law of January 9, 1841, does not declare a forfeit- 
ure of title on failure to sue in twelve months, but only bars 
the suit against the Republic. (Paschal’s Dig., art. 238.) 

7. The fifth section of the law of 1841 specially excepted 
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this class of cases from the operation of the law. 
Dig., art. 2402.) 

8. The grant to Ybarbo, if valid at the time it was issued, 
vested title in the grantee, and it remained valid, not having 
been denounced by the tenth section of General Provisions 
of the Constitution of the Republic. (McMullen v. Hodge, 5 
Tex., 34.) 

9. A statute will not be so construed as to forfeit rights 
acquired, unless plainly so intended. (Sedg. on Consts. and 
Stats., 299.) 

10. If the statute could be construed to work a forfeiture 
of the grant, it could only be taken advantage of by the 
State. 

11. The convention of 1836 did not annul these titles. By 
section 16, General Provisions of Constitution of the Repub- 
lic, the Congress was forbidden to enact retroactive laws. 
Appellant’s construction of the law of 1841 would make it 
in conflict with that section of the Constitution. 

12. If the law of 1841 embraced this class of cases, it would 
be a condition subsequent, and not necessary for plaintiff to 
allege a compliance. 

13. The law of 2d May, 1834, did not repeal the thirty- 
second article of the law of 26th March, 1834. It only re- 
pealed the power of the governor to sell lands under that 
law. (Blount v. Webster, 16 Tex., 621; Wilcox v. Chambers, 
26 Tex., 197.) 

14. The instrument being written in the Spanish language, 
was admissible to be translated by an expert. (1 Greenl., see. 
280.) _ Appellant’s counsel having failed to object to the ad- 
missibility of the translation in evidence at the time of the 
trial, cannot be heard in this court on the objection. 

15. The translation of the conveyance from Ybarbo to 
Amory was mere hearsay evidence of its contents, and was 
admissible unless objected to at the time of trial. Appel- 
lant’s counsel sat by in the trial and permitted it to be used 
_ Without objection. 


(Paschal’s 
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16. A notarial act executed in Texas in 1835, with two as- 
sisting witnesses, is valid without any instrumental witnesses, 

An instrument executed before a judge of first instance, 
without assisting witnesses, is not void, but, like a deed not 
authenticated, may be read upon proof. 

If a party to a suit in the court below permits a valid in- 
strument to be read without objection, without requiring 
proof of its execution, he cannot raise the objection in this 
court. (MecKissick v. Colquhoun, 18 Tex., 147; Martin ¢. 
Parker, 26 Tex., 260; Clay v. Holbert, 14 Tex., 189.) 

17. The amendment to the petition did not set up a new 
-ause of action, and did not contain such new matter as re- 
quired notice to be given to appellant. It only corrected a 
defective description of the land. (Turner v. Brown, 7 Tex., 
490; MclIlhenny v. Lee, 43 Tex., 205; Morrison v. Walker, 
22 Tex., 19; Ward v. Lathrop, 11 Tex., 287; De Walt +. 
Snow, 25 Tex., 320; Spencer v. McCarty, 46 Tex., 213; 
King v. Goodson, 42 Tex., 81.) 


Hure, Bledsoe 4 Head, also for appellee.—Their brief did 
not reach the reporters. 


Moore, Associate Justice.—Previous to the decision of 
the case of Blount v. Webster, 16 Tex., 616, grave doubts — 
were entertained by many of our ablest jurists regarding the 
validity of the class of titles upon which this action was 
brought. This doubt arose from the supposed requirement 
of the thirty-second section of the decree of March 26, 1834, 
that the authority of the commissioner by whom they were 
issued was limited to extending titles “to the inhabitants of 
the frontier of Nacogdoches, and those residing east of Aus- 
tin’s colonies,” to lands which they were occupying. But 
this doubt was put at rest by the decision in that case; and, 
so far as we are aware, there has been no serious effort since 
that decision to the present time to question the validity of 
said titles; nor does appellant now impeach the validity of 
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all the titles issued by the commissioner appointed to extend 
titles to the inhabitants of said frontier, but he contends that 
the authority to extend the title upon which this suit is 
brought was not within the power of said cammissioner, be- 
cause the grantee was a native Mexican, and not a foreigner, 
to whom alone, as appellant insists, the commissioner was 
authorized to extend titles. 

Whether such is the correct construction of the law or not, 
it seems to have been held, in the case of Wilcox vr. Cham- 
bers, 26 Tex., 180, that it should be regarded as finally settled, 
by the previous decisions of this court, that the consent of the 
Federal Executive of Mexico was essential to a grant of land 
_ within the border leagues, whether such grant was made toa 
native Mexican or to a foreigner; and though we are tree to 
admit that it was the petitions of the foreign settlers, and their 
communications concerning them, which, in the main, in- 
duced the resolutions of the general government ot Mexico 
of April and August, 1828, assenting to the granting of 
lands “to the inhabitants of the frontier of Nacogdoches, and 
those residing east of Austin’s colonies,” “according to article 
16 of the colonization law of the 24th of March, 1824,” yet 
it would, we think, violate the express provision of this law, 
as well as the general spirit of the legislative and uniform 
policy of both the general and State governments in grant- 
ing or disposing of land to purchasers and settlers, to hold, 
as appellant insists, that a grant of land within the border 
leagues, if made to a foreign settler, would be valid, but if 
the settler should be a native Mexican, it should be held void. 

If we examine the colonization and other laws under which 
lands in Texas were disposed of while an integral part of Mex- 
ico, we will find that it waS not contemplated that colonists 
would be exclusively foreigners, or that lands were only to 
be granted to this class of settlers. (Paschal’s Dig., arts. 211, 
213, 669, 670, 686, 687, 715, 716.) But in the distribution of 
lands under these laws, it is expressly declared that native 
Mexicans shall be preferred to emigrants or settlers from 
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abroad. (Paschal’s Dig., arts. 551, 572, 694.) And in the 
twenty border leagues fronting upon the United States line, 
and the ten littoral leagues upon the coast of the Gulf of Mex- 
ico, it was expressly declared to be the duty of the Executive 
to take care that no settlement should be made not com- 
posed of two-thirds Mexicans. (Paschal’s Dig., art. 693.) 
Whether this duty was strictly fulfilled by the Executive, is 
now of no moment. The fact that such a provision was 
made in a law looking to the settlement and granting of 
lands within the border leagues, certainly tends strongly to 
negative a construction that it was illegal to grant land in 
the border leagues to native citizens, though such grants 
might be made to foreign settlers. 

[t is to be noted, that the thirty-second section of the law 
of Mareh 26, 1834, under which this title issued, does not 
authorize the issuance of titles to a particular portion of the 
inhabitants of said frontier, but in general terms authorizes 
the issuing of titles “to the inhabitants of the frontier of 
Nacogdoches, and those residing east of Austin’s colonies.” 
And if it is answered, that although this law may, by its gen- 
eral terms, warrant the grant, yet, as the resolutions of the 
general government of April and August, 1828, only had ref- 
erence to the granting of titles to foreign settlers, the State gov- 
ernment, from which this law emanated, had no power to au- 
thorize the issuing of titles to others than those on whose behalf 
its consent was invoked; and that it eannot therefore be in- 
ferred that grants to native Mexicans were authorized by these 
resolutions, though they were inhabitants and residents of the 
same locality. But if we were to grant that the latter class 
of settlers were not within the letter of these resolutions, still it 
must be conceded they are certainly within their spirit; and 
as, according to the canons of construction of the Spanish law, 
it is held that matters about which special legislation seems 
unnecessary may be decided by similar cases provided for 
by law, it would follow that no objection could be made to 
the grant, unless, indeed, it was by the government, or some 
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one directly authorized to do so by it. (2 Moreau & Carl. 
Partidas, 1248, rule 36; 1 Febrero Mexicano, 73, 74.) 

2. The act “to quiet the land titles within the twenty fron- 
tier leagues bordering on the United States of the North,” 
approved January 9, 1841, (Paschal’s Dig., 237-240c,) had 
no reference to titles extending to citizens on account of 
their headright claims, as they were popularly denominated. 
This is the only reasonable and fair inference to be deduced 
from the fifth section of the act. (Paschal’s Dig., 240z.) 
Such was, and has been, its practical construction by those 
interested in these titles from the date of the enactment of 
the law to the present time. Not a single suit is known or 
believed by the court to have ever been brought to establish 
titles issued to colonists, or to the inhabitants of the frontier 
of Nacogdoches, under this law; and although hundreds of 
suits have been brought upon such titles, this is the first case 
in which such an objection is known to have been made to 
them. It would certainly require much plainer language 
than that found in this statute to justify the court in giving 
it a different construction than that given to it when adopted, 
and which has been acquiesced in and acted upon for now 
nearly forty years, and which, to say the least, would render 
it of exceedingly doubtful constitutionality. 

3. No objection was made to the translation of the instru- 
ment in the Spanish language which was offered in evidence 
by appellee. We hardly suppose it would be denied that 
the court could and should instruct the jury as to the legal 
effect of written instruments, though in a foreign language, 
when there is no controversy as to the correctness of the 
translation, whether such translation should go to the jury or 
court.. Nor are we prepared to say that the judge before 
whom the case is tried could not instruct the jury as to the 
legal effect of such instruments without the aid of a transla- 
tor, if he is willing and feels himself competent to do so; 
and it certainly has not been made to appear, by anything 
jn the record, or by a reference to authorities, that he could 
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not. The instrument was in the language in which our laws, 
judicial proceedings, and public records were written at its 
date. Ifthe court judicially knows the law by which the in- 
strument must be construed, can it not also construe the instru- 
ment? Ifthe judge is ignorant of the language in which an 
instrument is written, no doubt it might be necessary for him 
to have the aid of those who are conversant with it. And so, 
also, it may be where the character of writing of a particular 
instrument is so difficult to decipher that some one peculiarly 
skilled in deciphering writings has to be called upon to read 
or interpret it. (1 Greenl. Ev., see. 280.) But if the judge 
is satistied without doing this, believing that he fully com- 
prehends the proper import of the instrument, can it be made 
a question that he had not the proper skill to read or deci- 
pher it? And especially so where it is not shown that he 
failed to properly construe it? The decision of this point, 
however, is not necessary to the proper disposition of the 
vase, and we need not dwell further upon it, or make any 
authoritative ruling in regard to it. 

4, The effect of the omission to note the instrumental wit- 
nesses, in an act of sale passed before a notary public, has 
not been fully or satisfactorily argued; nor do the authorities 
to which we are cited appear to be directly in point. No 
doubt, unless there are instrumental witnesses present when 
the declaration of sale is made before the notary, the instra- 
ment is not a complete and perfect public instrument; but it 
by no means follows, because it is defective in this particular, 
that it is void. The notarial act is merely the evidence of 
the sale, and not the sale. Though when such instruments are 
defectively executed they may not furnish full proof, yet, as 
has been frequently held by this court, they are nevertheless 
admissible in evidence, and but slight additional proof is re- 
quired to supply their defects. (Titus 7. Kimbro, 8 Tex., 210; 
Clay v. Holbert, 14 Tex., 189.) 

Admit that the act of sale from Ybarbo te Amory was de- 
fective, still it was an archive or paper properly in the custody 
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of the oflicer before whom the sale was declared. By the 
statute of 1836, organizing the County Court, it became a 
record of the office of the clerk of the County Court of 
Nacogdoches county. (1 Hartley’s Dig., art. 260.) A cer- 
titied copy of it by this officer is admissible in evidence. The 
original has all the essential ingredients of a deed inter partes. 
It purports to be made upon a sufficient consideration; is be- 
tween parties apparently capable of contracting, and has apt 
words for conveying land according to, the requirements of | 
the law when it was made; it is signed by the vendor, and 
attested by the subscribing witnesses, as well as the officer 
before whom it was passed; and, we think, might well be 
held to warrant a recovery against third parties. But as the 
question may be more thoroughly and satisfactorily discussed 
on another trial, we need now make no definite ruling re- 
garding it. 

5. The only remaining question which we need consider, is 
the refusal of the court to grant appellant a new trial; and in 
this, we think, there was error for which the judgment must 
be reversed. 

Grant that the amendment does not set up a new or differ- 
ent cause of action from that presented in the original peti- 
tion, still it unquestionably does present an entirely different 
issue from that which appellant was required to meet by the 
original petition. Appellee’s counsel admits, that if he had 
gone to trial upon the original petition, he must have failed. 
The fact that the case had been pending for three or four 
years, on a petition which did not require appellant to ad- 
duce any evidence whatever to defeat the action, may in 
some degree have lulled the vigilance of appellant’s counsel, 
and to some extent accounts for his failure to give his per- 
sonal attention to the case. But be this as it may, if the affi- 
davit in support of the motion for a new trial is to be believed, 
appellant has apparently the better title to the land which he 
claims. He was not called upon to set up his title until the 
filing of the amended petition on the very day of trial. The 
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case was tried when he was absent, and, by reason of sick- 
ness, Was unable to be in attendance upon the court. If he 
had been present, he would have been unprepared to try the 
case upon the amended petition. It cannot be inferred that 
he knew or consented to the absence of his counsel. If he 
or his counsel had been present, a continuance would have 
been granted on an affidavit of surprise by the amendment. 
The attorney who appeared in the case, through courtesy to 
appellant’s counsel, was wholly uninformed as to the nature 
of his defense. He did not know that the issue was entirely 
changed by the amendment. It cannot, therefore, be said 
that his failure to ask for a continuance estopped appellant 
from moving for a new trial. 

Appellant’s counsel was unquestionably negligent; but ap- 
pellee is likewise chargeable with a want of diligence in the 
presentation of the cause of action on which he has recovered 
this judgment. Is he, in equity and good conscience, entitled 
to retain land which the law says justly belongs to appellant, 
and for which the affidavits in support of his motion for a 
new trial warrant the conclusion he has gotten judgment by 
misfortune of appellant’s sickness, and the improper or unex- 
plained absence of his counsel? We think not. ‘True, it 
has been often said that a new trial will not be granted to 
let in the defense of limitation; but that is where this defense 
is looked upon as in some degree immoral or as quasi-fraud- 
ulent. But, certainly, if appellant has the better title to the 
land,—which unquestionably he has, if the facts stated in his 
application for a new trial are true,—it surely makes no dif- 
ference how he has acquired this superior title, of which the 
other party now seeks, by mere accident and misfortune, to 
deprive him. 

For the error of the court in overruling the motion for a 
new trial, the judgment is reversed and the cause remanded 
to the District Court. 

REVERSED AND REMANDED. 
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A. S. MILuer et AL. v. Mary S. Ro@ers ET AL. 


1. JUDGMENT.—The omission in a judgment to dispose of the rights 
of a party plaintiff whose pleadings show that he had no valid 
claim as against the other plaintiffs, is not a material error. 

2. SAME.—The accidental omission in a judgment of the name of a 
married woman, plaintiff, where her husband was a party, and her 
rights were recognized in the deeree to her husband, is not fatal to 
the judgment on appeal by defendant. 

3. VENDOR AND VENDEE—SALE OF LAND.—Where a deed to land 
acknowledged the receipt of the purchase-money, and afterwards 
the vendee executed a mortgage upon the lands to secure the pur- 
chase-money: Held, That without further explanation the princi- 
ple announced in Dunlap v. Wright, 11 Tex., 597, would not apply 
so as to prevent the title to the land from passing to the vendee as 
against the vendor. 

FRAUDULENT CONVEYANCE—EVIDENCE.—It is not perceived how 
bankruptey in 1868, and a discharge in bankruptey in 1869, could 
affect a deed made by the bankrupt in 1866 to his children, in alleged 
consideration for their share in right of their deceased mother to 
community property used by the grantor. 

5. ADMINISTRATOR’S SALE OF PROPERTY NOT INVENTORIED.—An 
administrator’s sale of land which had been sold and paid for in the 
lifetime of the intestate, and which had not been inventoried, and 
in the proceedings ordering the sale the vendee was no party, con- 
veys no title as against said vendee. 

6. WILL—EVIDENCE.—Where plaintiffs sued for land, claiming as heirs, 
and the testimony showed that the ancestor made a will, it devolved 
upon the plaintiffs to show that they were legatees, to entitle them 
to recover. 

PLEADING—FORECLOSURE—EQUITY.—An action of trespass to try 
title was brought by a vendor against a purchaser of parts of several 
tracts conveyed at the same time; by amendment, the suit was 
changed into a foreclosure suit on a mortgage, setting out a history 
of the dealings by the vendee in selling parts of the land incum- 
bered by the mortgage, and of collections and compromises made 
by the vendor with such purchasers and their vendees; asking judg- 
ment for a sum proportional in value to the land sued for, with rela- 
tion to the entire tracts, and naming a specific sum as such value. 
Under such state of pleading, a judgment in excess of both such 
estimated sums, and enforcing the mortgage for such judgment 
against the tracts sued for, was erroneous. 

8. PLEADING—EQUITY.—Where, by the pleadings of the plaintiff to 
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foreclose, it is shown that other lands were included in the mort- 
gage sought to be foreclosed, and which lands have been sold by the 
mortgagor, and that plaintiff had settled with some of such pur- 
chasers, the equitable rights of such persons, and of others, as affected 
by such acts, become part of the litigation, as if pleaded in defense, 
and must be acted upon by the court in adjudging or refusing relief. 

9. MORTGAGE OF SEVERAL TRACTS—MARSHALLING SECURITIES.— 
Where several tracts of land were included in one mortgage, and 
subsequently the mortgagor sold at different times parts of such 
mortgaged lands, in enforcing the mortgage against the several 
tracts the decree should order sale first of that part of the lands 
owned by the mortgagor, and next the latest tract sold, and so on 
inversely to date of sales. 

10. PURCHASERS OF DISTINCT TRACTS OF MORTGAGED PROPERTY.— 
The purchaser first in order of time of part of several tracts of land 
included in a mortgage, is not affected in his right to have the fore- 
closure sale made in above order by the acts of the mortgagee in 
compromising with other purchasers, or in suits with them, or-any 
other matters to which he is not a party ; and if the mortgagee has 
so acted with such other tracts and purchasers that he caunot pur- 
sue such first purchaser, and accord to him his rights, such inability 
will inure to the discharge of such first purchaser; being a loss to the 
mortgagee by his own fault. 

11. PRACTICE—PARTIES.—Plaintiff, in his suit in trespass to try title. 
was not required to make any other party defendant but the one 
claiming and holding the land sued for; but upon amending and 
seeking to enforce his mortgage, it became necessary to make all 
purchasers of the mortgagor, subsequent to the mortgage, of parcels 
of the mortgaged lands, parties defendant, so that equities between 
them, aud in the several tracts claimed by each, may be adjusted. 

12. QUERE.—Whether any lien exists upon a tract of land under a mort- 
gage, where the land had been sold by the mortgagor to defendant 
by bond for title recorded, the purchase-money being partly paid, 
and the tract of land subsequently having been deeded by the 
mortgagee, May, 1852, and the mortgage being executed in July, 
1852 ? 

13. QUERE— LIMITATION. —Whether the acknowledgment of notes 
secured by mortgage, made by the maker, affected purchasers of 
lands mortgaged prior to such acknowledgment ? 











AppEAL from Guadalupe. Tried below before the Hon. 
William H. Burgess, special judge. 

Petition for trespass to try title to 500 acres of land was filed 
in the District Court of Guadalupe county September 7, 1869, 
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by the following plaintiffs, all of Virginia, viz.: Mary Susan — 
Rogers, wife of and joined by Byrd R. Rogers; Ann Eliza 
Rogers, wife of and joined by John S. Rogers; R. A. Miller 
and Edward T. Miller, all children and heirs of Edward B. 
Miller,—-against defendants, all of Gonzales county, Texas, 
Alsey 8. Miller; Mollie R. Ramsay, wife of and joined by 
William Ramsay; William A. TH. Miller, Thomas H. Miller, 
James B. Miller, and Zellah P. Miller, some of whom were 
minors. 

On the 5th of May, 1875, T. M. Harwood, claiming to be 
the administrator of the estate of E. B. Miller, deceased, in- 
tervened in the suit by petition, in which he disclaims any 
interest in the land, and joins with the original plaintiffs in 
setting up two species of title in them,—first, by purchase 
from Herron’s administrator; and, secondly, by purchase at 
sheriff’s sale,—both made by Harwood, as they allege, for 
the benefit of the original plaintiffs. On the 7th of October, 
1873, the original plaintiffs and Harwood, the intervenor, 
again amend, in which, among many other things, they allege, 
that in order to avoid any question as to who should take the 
land sued for, (the heirs of E. B. Miller or his administrator,) 
Harwood had joined in the suit, and pray to prosecute the 
suit together, and for judgment in their favor for the land, 
rents, Xe. 

On the 28th of September, 1874, the plaintiffs and inter- 
venor again amend, setting up in answer to defendants’ plea 
in abatement as to Harwood, administrator, and setting out 
allegations of facts in the case ; and they also, in this amend- 
ment, set up that in case their titles to the land are bad, that 
they are still entitled to recover of the defendants the pro-rvta 
share (of this 500 acres of land) of the purchase-money due 
from Herron to E. B. Miller, and pray for a judgment de- 
creeing the land to be sold for its pro rata of the entire bal- 
ance of the purchase-money, to be ascertained by estimating 
the entire value of Herron’s purchase, or that the court will 
adopt the amount ($2,000) paid by Miller to Herron as its 
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pro-rata value ; and these are the only prayers and allegations 
asking a sale of the land, and about all of the pleadings that 
are material in the present attitude of the case. 

The defendants first answered by demurrer and plea of not 
guilty ;. after Harwood’s intervention, they plead in abate- 
ment as to him. On the 28th of September, 1874, defend- 
ants pleaded the statutes of limitation of three, five, and ten 
years, to the suit of trespass to try title, and the statute of 
limitations of four years, and stale demand, to any recovery 
on the notes and mortgage, and set up facts on which they 
relied to defeat both actions. October 5, 1874, defendants 
filed a replication to plaintiffs’ last amendment. A jury was 
waived and the cause submitted to the court, who gave a 
judgment in favor of part of the original plaintiffs for the 
whole of the balance due from Herron to E. B. Miller’s es- 
tate, and decreed the land in controversy to be sold by the 
sheriff of Gonzales county to satisfy this judgment, leaving 
out entirely Ann E. Rogers and Harwood, administrator. 

It appeared from the testimony that Thomas R. Miller 
immigrated to Texas about the beginning of the year 1832. 
On the 11th day of March, 1832, he was married by bond 
to Sidney Ann E. Gaston. On the 12th day of July, 1833, 
said Miller and wife, by indorsement on the marriage bond, 
agreed to separate and hold the bond for naught. One ehild 
was born of this marriage, which died about the time of or 
before their separation. On the 27th of September, 1835, 
Sidney E. Gaston (or Miller) was married by bond to Ben- 
jamin Kellogg, and had one child born to this marriage, who 
is now living. On the 8th day of August, 1854, Thomas R. 
Miller made a will, in which he bequeathed a league of land 
in the forks of the Guadalupe and San Marcos rivers, known 
as the Moreland league, to two brothers, Edward B. and 
Richard F. Miller. All the residue of his estate in Texas he 
bequeathed to Edward B. Miller, Richard F. Miller, and 
Joseph P, Lalor. Thomas R. Miller was killed at the fall of 
the Alamo, on the 6th of March, 1836. 
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On the 26th day of May, 1845, Adam Zenneralt made affi- 
davit before J. M. Baker, chief justice of Gonzales county, 
“that he believed he signed the above instrument as a sub- 
scribing witness, and for the purpose therein expressed.” 
And upon this affidavit the will was “ordered of record and 
on file.” 

Kellogg died at Harrisburg in 1836, and Mrs. Kellogg, in 
1837 or 1838, moved with her child upon the Thomas R. 
Miller homestead place, and lived there until her death, in 
1839, leaving one son, then two or three years old, by Kel- 
logg, who is now alive. Administration was opened upon 
the estate of Thomas R. Miller in 1838, but nothing done in 
it after about 1842. 

On the 3d day of December, 1851, E. B. Miller, claiming 
to be sole heir of Thomas R. Miller, conveyed to Andrew 
Herron, by title bond, all the real estate belonging to the 
estate of Thomas R. Miller in Texas, embracing 4,375} acres 
of land and several town lots in Gonzales county, 4,428 acres 
in Guadalupe county, and 2,981 acres in Bexar land district, 
(Gillespie county.) and all other lands that might be recov- 
ered by said estate; asa consideration for which conveyance, 
Herron executed to him three notes, payable in the city of 
New York: one for $5,725, due January 1, 1852; one for 
$6,000, due April 1, 1853; and one for $6,000, due April 1, 
1854. On the 2d day of February, 1852, Herron conveyed 
500 acres out of the Thomas R. Miller homestead league to 
A. 8. Miller, for $2,000, $1,000 being paid in April or May, 
1852, and the balance when the deed was made, in 1856. 

The title bond from Miller to Herron was not recorded. 
The title bond from Herron to Miller was recorded on the 
9th of March, 1852. On the 24th day of May, 1852, E. B. 
Miller executed and delivered to Herron a deed to the lands 
described in the title bond of date December 3, 1851, in 
which he recites full payment of the purchase-money, which 
deed was recorded in Gonzales county on the 7th day of 
April, 1854. 
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On the 16th day of July, 1852, Andrew Herron executed 
and delivered to E. B. Miller a mortgage to secure the pay- 
ment of these notes, which are of the same date and amounts 
and same description as those described in the title bond, 
except that the notes which are set out in the mortgage are 
not payable in New York, and do not show that they were 
given for the purchase-money of land. This mortgage was 
recorded in the county of Gonzales on the 28th of July, 
1852, and reacknowledged (to prevent the running of the 
statute of limitations) and recorded on the 5th of February, 
1855. 

F. B. Miller died in the year 1852, leaving a will, which 
was regularly probated in Virginia, and in Guadalupe 
county, Texas, by which he appointed Francis T. Wooten 
and Thomas Clark executors of his will and testamentary 
guardians of his children, who are, with their husbands, 
plaintiffs in this suit. In 1854, these executors and Ann E. 
Miller, now Ann E. Rogers, executed to Hunter H. Marshall, 
a lawyer of Virginia, a power of attorney, authorizing him 
to come to Texas, settle and compromise the debt due to 
their estate from Herron, and to administer upon the estate 
of E. b. Miller in Texas. Marshall came to Texas in De- 
cember, 1854, and saw Herron, who told him he had sold a 
portion of the mortgaged lands to William Means, and that 
Means was to pay his debt to Miller’s estate. It seems that 
Means had sold the lands, at a still further advance, to the 
Smiths and Brodnax. A meeting was appointed at Gon- 
zales, at which were present Marshall and his attorney, 
Judge Thornton, Means, Weimbish, Brodnax, and Captain 
and Doctor Smith, (Herron not being present,) when, it seems, 
Hfunter had obtained from Herron or Means the notes given 
to Means by these other parties, which [unter delivered up 
and took new notes, of date December 13, 1854, and at which 
time he exeeuted and delivered to Means a document evi- 
deneing their settlement, providing that when certain notes 
therein described should be paid, credits therefor to be enter- 
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ed on the original debt. By this arrangement, it seems that 
Marshall, in order to better secure his debt and to get ten per 
centum interest on the money, took from Means notes and 
money to the amount of five-sixths of the debt due from 
Herron to Miller, amounting in all to $16,581.96, as scaled 
and reduced, as of date December 13, 1854,—the debt and 
interest from Herron to Miller amounting to $19,658.55, 
according to Marshall’s estimate at that time. Soon after 
this the Smiths paid off their notes, amounting to over 
$3,150, and afterwards Weimbish paid his notes, amounting 
to $1,775.62 and interest to date of payment, but which was 
sealed at $1,591.68, and cash, $50, paid by Means, making 
total payment $4,975.62, without the ten per centum interest, 
but as scaled by Marshall’s agreement amounting to $4,791.68. 
There is no evidence that Herron had any notice of what was 
done at this meeting, further than that he was present at Se- 
guin when Means paid the $50 and gave his note for $3,012, 
and assented to that. 

On the 16th of January, 1856, Herron conveyed by deed 
to Alsey 8. Miller the land described in the title bond. of 
February 2, 1852, and at that time A. 8. Miller paid the 
balance of the purchase-money due to Herron on the land in 
controversy. 

On the 224 of December, 1857, Wooten and Clark, execu- 
tors of Thomas R. Miller, assigned and transferred to Byrd 
R. Rogers the two notes on Brodnax, without recourse on 
them. The note on Means for $3,012 was assigned by them 
to Rogers in the same way, without date, and the presump- 
‘tion is that it was done before January 1, 1856, the time 
when the note matured. 

Herron died during the war, and on the 17th of March, 
1866, P. L. Herron appears to be acting as his administrator, 
but there is no evidence of his appointment or qualification. 

On the 2d of October, 1866, Alsey 8. Miller conveyed the 
land in controversy to his children, in consideration of the 
community interest of their mother in another tract of land 
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and other property previously sold by him,—the land in 
controversy being also community of said Miller and _ his 
deceased wife. 

On the 26th of October, 1866, Byrd R. Rogers, assignee 
of the Brodnax notes, compromised with Brodnax, and the 
compromise was made the judgment of the court, in which 
the amount of the two notes and interest was placed at 
$19,238.60, in which it was stipulated that Brodnax should 
retain the land for which the notes were given until January 
1, 1869, and that if within that time he paid two-thirds of the 
amount found to be due, with ten per centum interest from 
that time, he was to have the land; otherwise it was to be 
vested in Rogers. 

At the January Term, 1868, of the Probate Court of Guad- 
alupe county, T. M. Harwood, as administrator of E. B. Mil- 
ler, obtained an order to sell the land described in the mort- 
gage from Herron to Miller, from which it appears that there 
had been a previous order of sale of same lands. This order 
directs the lands to be sold for cash; that in Guadalupe 
county on the first Tuesday in March, 1868; that in Gon- 
zales county on the first Tuesday in April, 1868; and that in 
Gillespie county on the first Tuesday in May, 1868. P. L. 
Herron made his reports of sale, showing that the lands in 
Guadalupe county were sold to T. M. Harwood, administra- 
tor of FE. B. Miller, for the sum of $5,440; that in Gonzales 
county to the same party for $10,465, which sales were con- 
firmed by the court; and that in Gillespie county to same 
party for $1,000. 


Miller & Sayers, for appellants. 

I. We hold that the judgment was contrary to law, there 
being no pleadings, no prayer authorizing it. 

Il. Again, the judgment of the court was contrary to law, 


in holding that there had been any lawful sale of any part of 


the land included in the mortgage, under the order of the Pro- 
bate Court of Guadalupe county, made January 29, 1868, so 
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as to arrive at and fix the balance due after deducting such 
sales, 

1. Because the lands in Gonzales county had never been 
inventoried and appraised. Our Probate acts, in force at that 
time and now, seem clearly to require an inventory and ap- 
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praisement, before any other action can be taken in relation 
to the property of estates. (Paschal’s Dig., arts. 1298, 1299, 
1300, 1301, 1304, 1305, 1306.) 

2. Because the sale was ordered to be made without any 
written petition being filed for it, and without service of 
notice upon the administrator, (Paschal’s Dig., art. 1519.) 
If the record does not show that the written petition was 
filed and notice served, the court had no jurisdiction to order 
the sale. (Finch v. Edmonson, 9 Tex., 504; Miller v. Miller, 
10 Tex., 333; Littlefield v. Tinsley, 26 Tex., 356; Withers rv. 
Patterson, 27 Tex., 496, 497; 31 Tex., 91; 25 Tex. Supp., 
136.) 

3. Because the evidence discloses the fact that all the home- 
stead three-fourths league and the Lalor quarter had been sold 
by Herron in his lifetime, and that the equity of redemption 
was held by others. (Buchanan v. Monroe, 22 Tex., 542; 
Hall v. Hall, 11 Tex., 526; Hall v. Harris, 11 Tex., 300.) 

4. The plaintiffs having foreclosed their mortgage and pur- 
chased such title as the decedent Andrew Herron had, (Love 
v. Berry, 22 Tex., 377,) were not entitled to a second fore- 
closure in an action of trespass to try title. (Paschal’s Dig., 
art. 5292; Lynch v. Baxter, 4 Tex., 437; Edmonson ¢. Hart, 
9 Tex., 554.) 

Ill. In making judicial sales, parties are not permitted by 
law to practice fraud. (Crayton v. Munger, 9 Tex., 289; 
Walton v. Reager, 20 Tex., 109; Hawpe v. Smith, 25 Tex. 
Supp., 451.) 

No purchase-money was paid, which was a badge of fraud, 
(Thompson v. Shannon, 9 Tex., 536,) the administrator tak- 
ing upon himself the right to distribute.the funds of an in- 
solvent estate. 
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There is no evidence that the lands in Guadalupe and Gil- 
lespie counties, and part of those in Gonzales, had been sold 
by Herron; and these lands must have been first exhausted 
before resorting to those that Herron had conveyed. (2 
Story’s Eq., sec. 1233; Rorer on Judicial Sales, sec. 195, p. 
81.) 

But defendants were also the first purchasers from Herron, 
and entitled to have all the other land exhausted before re- 
sorting to theirs. (Rorer on Judicial Sales, sees. 195, 196, 
197.) Judge Story, in the section before quoted, holds a dif- 
ferent opinion; but we think the best authorities sustain the 
foregoing authority. 

These sales, as to the land which Herron had previously 
sold, were also illegal, because the purchasers of the equity 
of redemption were not made parties to the decree of fore- 
closure. (Buchanan v. Monroe, 22 Tex., 537; Haines +. 
Beach, 3 Johns. Ch., 459.) 

The lands in the homestead league and the Lalor quarter 
had been divided up into different tracts, and were held by 
ditferent interests and different parties, yet they were sold in 
bulk; and the three separate tracts in Gillespie county were 
all sold together at one time. This was all clearly illegal 
and void. (Ballard +. Anderson, 18 Tex., 377; Tiernan vr. 
Wilson, 6 Johns. Ch., 412; Brightman v. Reeves, 21 Tex., 
70; Wheeler v. Newbould, 16 N. Y., 392; 7 Allen, 23; 40 
Barb., 279; 12 Minn., 232.) * * * 

But if it be held that the assignment and transfer of the 
collateral notes did not compel plaintiffs to allow them as a 
credit on the original debt, we think that the taking the com- 
promise judgment on the Brodnax notes was such a manifest 
appropriation as would compel them to allow the amount 
stipulated in the agreement with Hunter Marshall as a credit 
on the notes and mortgage. Suppose the day after the ren- 
dition of that judgment Herron’s administrator or heirs had 
come in to pay up the Herron notes and receive back the 
collaterals, would they have been compelled to receive back 
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that judgment instead of the notes? On the contrary, justice 
and fair dealing would require the plaintiffs to keep their 
judgment, and only receive payment of the balance due atter 
deducting the amount agreed to be credited as of 15th De- 
-cember, 1854. (Bowman 7+. Wood, 15 Mass,, 534; Garlick 
rv. James, 12 Johns., (N. Y.,) 146; Depuy v. Clark, 12 Ind., 
432; Diller v. Brubaker, 52 Penn., 498; Carleyon v. Lan- 
sing, 2 Caine’s Cases; 57 Penn., 474; 3 Duer, (N. Y.,) 660.) 

IV. We also believe that plaintiffs’ claims are barred by 
limitation of time. The evidence shows that the defendants 
have had peaceable adverse possession of the land from Jan- 
uary 1, 1852, up to the commencement of this suit, Septem- 
ber 7, 1869. The first note was due January 1, 1851, and 
was barred January 1, 1856. The second note was due April 
1, 1853, and was barred April 1, 1857. The third note was 
due April 1, 1854, and was barred April 1, 1858. The re- 
acknowledgment of the mortgage by Andrew Herron, in 
~ 1854. could not have any effect upon them, one way or the 
other. Can the subsequent acknowledgment, secretly made 
by Herron, have the effect to revive the lien on the land in 
controversy, when he had no title to it, nor lien upon it, and 
when he could not have bound.the land by mortgage, sale, or 
any other mode of conveyance ? 

The mortgage is but an incident of the debt, and is barred 
when the debt is barred; (Duty v. Graham, 12 Tex., 427 ;) and, 
as between the original parties, when the debt is revived by 
& new promise, the mortgage is also revived. (Perkins v. 
Sterne, 23 Tex., 561.) 

The mortgagor still holds the equity of redemption, which 
is tantamount to the fee in land, and which he can alienate 
by deed; (Buchanan rv. Monroe, 22 Tex., 542; 12 Tex., 44;) 
and having alienated by deed, or other conveyance, it seems 
absurd to say, that by reviving a debt barred by limitation, 
which is a new contract, (27 Tex., 119,) he can create an in- 
cumbrance upon property in which he has no‘ shadow of 
interest. (Paschal’s Dig., arts. 4622, 4623, 4624; Glasscock 
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Nelson, 26 Tex., 151; Hunter v. Wubbard, 26 Tex., 548; 
Fullerton v. Spring et a/., 3 Wis., 667; 25 Grat., 200, 212.) 
When Miller went into possession of the land in 1852, he 


certainly held it adversely to everybody except his immedi- 





ate vendor, and when he placed the title bond on record in 
March, 1852, it was notice of his claim. If his possession 
was not adverse to plaintiffs’, it certainly became so when 
plaintiffs’ intestate executed the deed to Herron on the 24th 
of May, 1852, acknowledging payment of the purchase- 
money. (Paschal’s Dig., arts. 4989, 997; 25 Tex., 131, 156; 
17 Tex., 15, 27; 4 Tex., 165; 27 Tex., 67 ; 21 Tex., 152.) 

V. The court seems to determine the liability of the land 
to be sold under the mortgage from the fact that A. 8. Miller 
bought the land with notice of the vendor’s lien. 

Now, there was no vendor’s lien, strictly speaking, at the 
time of the sale from E. B. Miller to Herron; the instru- 
ment of title executed by E. B. Miller being the title bond 
of December 3, 1851, in which he obligates himself to make 
a deed upon payment of the purchase-money. The vendor's 
lien can only exist by implication of law, and not by contract. 
(Wynn +. Flannegan, 25 Tex., 781; White et al. v. Downs, 40 
Tex., 231, 232; 25 Tex., 131, 132.) 

These being, then, no sania lien in this ease at the time 
Miller purchased, he could have no notice of that which did 
not exist. The vendor’s lien in this case arose at the time 
of the execution and delivery of the deed from E. Bb. Miller 
to Herron, of date the 24th of May, 1852, in which payment 
of the purchase-money is acknowledged, and which was in 
satisfaction of the title bond. But if this vendor’s lien could 
relate back to and attect A. 8. Miller, who bought the land in 
controversy nearly four months before this lien came into ex- 
istence, we think the authorities are clear that this vendor’s 
lien was waived and annulled by taking the mortgage on the 
16th day of July, 1852, long after the execution of the deed, 
and not reciting that the mortgage or notes were for purchase- 
money of the land. (McDonough v. Cross, 40 Tex., 286; 
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Mackreth v. Symmons, 1 Lead. Cases in Eq., 370; notes of 
American editor, and eases there cited, in which it is laid 
down as the general rule, that taking a mortgage upon the 
land sold for a part or the whole of the purchase-money, is a 
waiver of the implied lien, unless it is expressly stipulated 
that it shall be retained.) 

If the vendor’s lien was not waived by taking the mort- 
gage, then there can be no question that it was waived by 
taking the collateral notes of Brodnax and others on the 15th 
of December, 1854, and the ten per cent. interest on those 
collateral notes. (Parker County +. Sewell, 24 Tex., 238 ; 
13 Tex., 463; Griffin v. Blanchar, 17 Cal., 70; Truebody v. 
Jacobson, 2 Cal., 82, 269; Delassas v. Porter, 19 Miss., 525; 
Tiernan v. Thurman, 14 B. Monr., 224; 32 Barb., 92; 14 
Ind., 439; 4 Minn., 65; 21 Md., 307; 17 Ohio, 500; 3 Long 
on Vend., 123; Tiernan v. Wilson, 6 Johns. Ch., 412.) 

It is true, that there are some decisions of our own court 
in which it is held that the taking a mortgage upon the land 
is not a release of the vendor’s lien. (Wasson v. Davis, 34 
Tex., 159.) But an examination of all this class of cases will 
show that there was an express lien reserved in the deed, or 
that the deed to the land and the mortgage were executed at 
the same time, and are construed as one instrument, upon 
the authority of Dunlap’s Administrator v. Wright, and Estes 
v. Browning. 

VI. The will of Thomas R. Miller recites the fact that his 
devisees, KE. B. and R. F. Miller, were citizens of the United 
States of the North. The conveyances to EF. B. Miller show that 
they continued to reside in Virginia. IL H. Marshall’s evi- 
dence shows the same facts; hence, at the time of the death of 
Thomas kh. Miller (at the fall of the Alamo, March 6, 1836) 
they were aliens, and under the laws then in force could not 
take the estate by the will nor by descent. (Holliman v. 
Peebles, 1 Tex., 710; Hornsby v. Bacon, 20 Tex., 556; Mid- 
dleion v. MeGrew, 23 How., 48, 49; 10 Tex., 168; 20 Tex., 
568; 6 Tex., 24, 450.) 
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Harwood, Conway § Winston, for appellees, discussed care- 
tully the pleadings and testimony. 


Roperts, Curer Justice.—The case was submitted to the 
court without a jury, and judgment was rendered that there 
was $20,477.32 due to plaintiffs, as heirs of E. B. Miller, on 
the notes secured in the mortgage executed by Llerron to E. 
b. Miller, and that the 500 acres of land sold by Herron ‘to 
A. 8. Miller should be sold to pay the same, by virtue of the 
mortgage. From this judgment the defendants appealed. 

The record contains a statement of facts, and one exception 
to the evidence, as to a sale of land in Gillespie county after 
the judgment had been pronounced. 

Ist. This judgment, as rendered by the court, leaves out of 
the case Thomas M. Harwood, administrator of the estate of 
K. B. Miller, it may be, on two grounds: first, that he had 
no interest, as shown by his own pleadings, and was an un- 
necessary party; and, second, that his administration in Gon- 
zales county was without jurisdiction, and unnecessary, as 
shown by his pleadings. 

2d. It leaves out the name of Ann E. Rogers, wife of 
John 8. Rogers, as it may be presumed, by clerical mistake, 
her husband’s name being included in the judgment as one 
of the plaintiffs. 

3d. It disregards the claim of superior legal title to the 
land set up by the plaintiffs, upon which they sought to re- 
cover the land in the original and amended petitions. 

The grounds for this claim of title may be noticed under 
three heads. 

Ist. That A. 8. Miller held only a bond for title from Her- 
ron, executed in January, 1852, and recorded about the same 
time, who, when he executed it, had only a bond for title from 
KE. b, Miller, executed in December, 1851, and never record- 
ed; that E. B. Miller executed a deed to Herron for this, and 
a large amount of other lands, in May, 1852, and on June 16, 
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1852, took up his bond, and on the 16th of July, 1852, took 
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a mortgage back of all of the same lands for the payment of 
the three notes, the same in amount (about $17,000) as origi- 
nally given for the land. The mortgage was recorded in 
1852, and notes acknowledged twice afterwards, the last time ° 
in 1858. The deed was recorded in 1854. The petition al- 
leges that the deed and mortgage were executed at the same 
time; but there is no evidence to fully explain the difference 
in the dates of the deed executed in May, 1852, and the mort- 
gage executed on the 16th of July, 1852, without which the 
rule in Dunlap v. Wright, 11 Tex., 600, and subsequent cases 
following it, would not apply, so as to prevent the deed from 
E. B. Miller to Herron, in May, 1852, from conveying the 
legal title, and divesting it out of E. B. Miller. 

2d. A title by sheriff’s deed, dated the 4th of February, 
1868, to Thomas M. Harwood, for the benetit of the E. B. 
Miller heirs, sold as the property of A. S. Miller, under exe- 
cution issued upon a judgment rendered against him on the 
22d of October, 1866, which land was released to the said E. 
B. Miiler’s heirs, by Thomas M. Harwood, by deed. 

The defense set up to this was a transfer by A. 8. Miller to 
his children, the other defendants, of the land in controversy, 
by deed of the 2d of October, 1866, in consideration in part 
of their interest in their deceased mother’s community estate. 

And to this the plaintiff replied, that the deed was volun- 
tary, and made in fraud of his creditors. Upon this issue 
there was much proof adduced on both sides, so as to make 
a decided conflict of evidence. To this title under the sher- 
iff’s deed, the defendants also set up the bankruptcy of A. 8. 
Miller, he being alleged to have been adjudged a bankrupt 
on the 29th of February, 1868, and discharged on the 4th of 
February, 1869. It is not perceived how this plea of bank- 
ruptey could defeat a title perfected on the 4th of February, 
1868, by sheriff’s deed. 

3d. A title by purchase of Thomas M. Harwood, for the 
benetit of FE. B. Miller’s heirs, at administrator’s sale, under 


a foreclosure of the mortgage executed by Herron to E. B. 
t 
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Miller, by the Probate Court of Guadalupe county, acting upon 
the estate of Andrew Herron, in 1868. 

The dbjections made to this title, are that Herron had sold 
and been paid for this land long before his death; it was not 
inventoried as part of his estate; and neither A. 8. Miller 
nor his vendees, his children, had notice of and were not par- 
ties to the proceeding for foreclosure, and are not bound by 
it, and, as against them, it vested no title to the land in Tar- 
wood, or in E, Bb. Miller’s heirs, when the land was sold 
under it. (Buchanan vr. Monroe, 22 Tex., 537; and subse- 
quent case of Byler v. Johnson, 45 Tex., 509, and others.) 

There may be also an objection, as it appears from the rec- 
ord here, to all of these grounds of claim of title to the land by 
the plaintiffs, as heirs of E. B. Miller, that it appears in the 
pleadings and evidence that E. B. Miller made a will, which 
was probated in Virginia, and that letters of administration 
with the will annexed were taken out by H. TI. Marshall, and 
the will was recorded in Guadalupe counity, in Texas, and it 
is nowhere shown that plaintiffs were devisees of this land. 

This defect in the proofs, unexplained, might equally be an 
objection to a recovery .on the mortgage hereafter referred 
to and considered. 

4th. The judgment, as rendered, is based upon the right, 
adjudged to have been established upon the trial, of the plain- 
tiffs, as heirs of FE. B. Miller, under whom all parties claim, 
to enforce the mortgage executed by Herron to E. B. Miller 
on the 16th of July, 1852, upon about 11,000 acres of land, 
in different tracts, to recover the balance of the three notes 
(of about $17,000) secured by said mortgage, still due from 
the estate of the mortgagor, Andrew Herron, and to subject 
this tract of 500 acres, as part of the mortgaged lands, to the 
payment of said balance. 

If this had been the only tract of land included in the mort- 


gage, there would be less difliculty presented in the case. But, 
instead of that, Herron sold this tract, first of all, to A. 8. 
Miller, and afterwards sold a large tract off of the same grant 
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to William Means, and he, said Means, sold part of it to the 
Smiths and to Brodnax. And by the evidence we find that 
other tracts had been sold to White and other persons; and 
it is not rendered very certain what tracts had been sold by 
Herron before his death. Some of the land so sold was paid 
for to the plaintiffs, and there were compromises about other 
portions of the land, and some of it was taken back. A part 
of the Jand was sold in 1868, under the administration of Her- 
ron’s estate, and bought in for the plaintiffs by Harwood. It 
is certain, therefore, that at the time this suit was brought for 
the recovery of the land, in 1869, and by an amendment of 
the petition alternatively to foreclose the mortgage, filed on 
the 5th day of May, 1873, there were a number of persons 
occupying and claiming under plaintiffs, directly or indirect- 
ly through Herron, large portions of the mortgaged lands, 
and other large portions of it had been obtained, by compro- 
mise and by purchase, by the plaintitts, through Thomas M. 
Harwood. 

Neither the administrator nor any of those persons so 
claiming and holding such lands were made parties to this 
suit of foreclosure, although the fact of there being such 
claimants was set up by the pleadings of both sides, in their 
allegations, showing how the lands had been disposed of by 
Herron, and the administrator of his estate, and by others 
who had acquired interests in them. 

The assignments of error have reference to such errors of 
law, relating to the suit as a foreclosure of the mortgage, as 
were believed to have been committed by the court in arriv- 
ing at such a determination as that which is exhibited in the 
judgment rendered, concluding with the general assignment, 
that “the judgment of the court was contrary to the law and 
evidence in the case.” 

Under this assignment may be considered the main ques- 
tion in the case as it was decided. The amended petition, in 
setting out a cause of action upon the mortgage, and in show- 
ing that there was still an amount of money due on the 
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notes secured by it, stated fully the facts, exhibiting the 
whole history of this transaction, embracing the matters that 
have just been referred to; and in seeking a foreclosure of 
the mortgage on the 500 acres of land originally sued for, 
concluded by praying for a “ judgment against said defend- 
ants for the pro-rata value of said land, taking the said origi- 
nal mortgage from said A. Herron to the said E. b. Miller 
for the basis, and estimating from it the amount due, with 
interest, of the purchase-money of the land in controversy ”; 
or that judgment be rendered for $2,000, with eight per cent. 
interest, taking the sale from Herron to A. 8. Miller as the 
basis; and for a decree for “the sale of said land, as under 
execution, to satisfy the judgment so ascertained.” 

The defendants, in answer to this, pleaded that the plain- 
tiffs had already received amounts, by collections, compro- 
mises, and sales of the land, stating them, sufficient to satisfy 
the whole of the debt secured by the mortgage, and that 
therefore this land should not be sold at all. What plain- 
tiffs prayed for, if this issue should be found for them, was 
either an amount (with interest) equal to the value of the 
500 acres, compared to the value of the whole of the land 
included in the mortgage, which, supposing the land to have 
been sold by the acre, would be about $770 and interest, 
there having been 11,369 acres sold for $17,625; or $2,000 
and interest, the amount of the price paid by A. 8. Miller to 
Herron. 

Upon neither basis, in estimating the amount for which 
plaintiffs sought to render this tract of land liable under the 
mortgage, could the amount of $20,477.52, for which the 
judgment was rendered, be reached. By such a judgment, 
the plaintiffs subjected the land to the payment of a greater | 
amount than they prayed for, and the defendants were placed 
in a position of not being able to redeem the land, without 
paying more than plaintiffs claimed it to be liable for, if not 
greatly more than it was worth. 

This, upon the theory upon which the case was tried, under 
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the amended petition of plaintiffs, seeking a foreclosure of 
the mortgage, was erroneous. 

5th, If plaintitis, under their prayer for general relief, were 
entitled to recover whatever amount might be due them, 
and subject this land to the payment of it, notwithstanding 
their prayer for a smaller amount, then it may be said that 
the manner in which the amount adjudged was found, ac- 
cording to the evidence upon which it was predicated, was 
not correct, in reference to the equitable rights of the defend- 
ants. In considering this proposition, it is proper to premise, 
that ordinarily, when in asuit land is shown to have been mort- 
gaged to secure a debt, it must be held liable to be sold for 
the payment of such debt, or of so much of it as remains 
unpaid when the suit is brought; and if there is any rea- 
son why it should not be made subject, or subject only upon 
conditions or with qualifications, such reasons should be set 
up in the pleadings of the defendant. If, however, the plain- 
tiff, in stating his cause of action, states facts showing that 
the land sought to be charged by the foreclosure had been 
sold. by the mortgagor, that other lands were likewise em- 
braced in the mortgage, some of which had been sold by 
the mortgagor to other parties and some not, then the plain- 
titt, by his own pleadings, has brought into operation rules of 
equity which may make his rights dependent upon an adjust- 
ment of the relative rights and obligations of others who 
hold portions of the mortgaged property, the same as though 
such facts had been set up in defense by the defendant; and 
must be regarded, on the trial of the case, in connection with 
such other facts pertinent thereto, or issues made upon them, 
as may be set up by the defendant in his pleadings. (Ayres 
v. Cayee, 10 Tex., 108.) 

Such additional facts were set out in the plaintiffs’ amend- 
ed petition, and such other additional facts pertinent thereto 
were set out in the answer of the defendants in this case. 

Citing the above case for authority, it was said in the case 
of Wright v. Wooters, that “if there was a mortgage duly 
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recorded, but including other tracts of land, and if that mort- 
gage is still in force, not waived or released, certainly the 
plaintiffs are entitled to enforce it; but the defendant may 
claim, unless good reason be shown why the same should 
not be done, that the other mortgaged lands be subjected 
also, or that the land in his hands be subjected only to its 
proper proportionate amount.” (46 Tex., 383.) 

Another rule of equity is, that where a part,of the lands 
are still in the hands of the mortgagor, they should be solid 
first before those sold by him are resorted to in a suit to fore- 
close the mortgage, all of the parties holding any of such 
lands being properly made parties to thesuit. (Ayres v. Cayce, 
10 Tex., 108.) And, further, it has often been held, with 
some conflict of authority, that, as between different parties 
who purchased land from the mortgagor before such suit, the 
lands of the last purchasers shall be suecessively and inversely 
resorted to before the lands of the preceding purchasers, and 
that the priority of the liability of the respective tracts of land 
should be settled in the decree of foreclosure, all of the inter- 
ested parties being brought into court in the same suit for 
that purpose. (Rorer on Judicial Sales, sees. 195, 196, 197; 
2 Story’s Eq. Jur., sec. 1233, and cases cited by each.) 

If plaintiffs had brought a suit to foreclose the mortgage 
in the District Court of Guadalupe county, before any pay- 
ment by Smith and compromises with Brodnax, Smith, and 
White, and had made Herron, A. 8. Miller, William Means, 
Smith, Brodnax, White, and other purchasers from Herron, 
or others, if any, parties to the suit, then a decree might have 
been rendered, subjecting all of the mortgaged lands to the 
payment of the debt secured by it, which, according to rules 
in equity that have been announéed, would have réquired 
the lands to be sold in the order indicated by them, to wit: 
first, those held by Herron in Gonzales county, (883 acres,) 
and in Guadalupe and Gillespie counties; (7,342 acres;) then 
those sold to Means, and by him to others, (about, as sup- 
posed from what appears in evidence, 3,793 acres,) making in 
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all, approximately, 10,869 acres; and last of all, the 500 acres 
first sold to A. 8. Miller, which should not have been sold at 
all, if, as most likely would have been the case, the preced- 
ing sales would have amounted to enough to pay the debts, 
and costs of the suit. That being the proper course to have 
been pursued with reference to the equitable rights of A. 8. 
Miller, and plaintiffs having neglected to pursue it, but hav- 
ing adopted a different one, they should not be allowed in 
this suit to subject this land, sold to A. 8. Miller, to be sold 
otherwise than by giving him equal advantages, and prefer- 
ence of exemption, as if the proper course had been pursued. 
Any other rule would not only be inequitable in itself, but it 
would be putting him or his vendees to a prejudice with- 
out their fault, by the fault of the plaintiffs. And if that 
eannot now be.done, and be shown with reasonable cer- 
tainty to be done, by any mode that may be adopted in this 
suit, then the plaintiffs, it would seem, have placed them- 
selves in a position to be beyond any relief in a court of 
equity as to this land. We have been cited to no authority 
pointing out how this can be done witheut a sale of the 
whole of the land. It is very evident that the sale made by 
the administrator of A. Herron, in 1868, of all of the land, did 
not bind A. 8. Miller or his vendees, because they were not 
parties to the foreclosure of the mortgage in the Probate 
Court. 

Nor are he or they bound by the sales of the lands of Smith, 
Brodnax, and White under said foreclosure, because they were 
not bound by it, not being parties to it. (Rorer on Judicial 
Sales, sec. 199; Preston v. Breedlove, 45 Tex., 47; Byler v. 
Johnson, 45 Tex., 509.) The defendants were not bound by 
the compromises made with Brodnax, White, and Smith. 
It was not shown on the trial that the lands in Guadalupe 
and Gillespie counties brought a fair price at said sale, and 

it is certain that those in Gonzales did not sell for nearly as 
much as they had been sold for previously; and it is not 
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shown how White became the owner of part of the Gonzales 
land, or what amount or to whom he had paid for it. 

Notwithstanding all these things, said probate sale, and 
the said private arrangements made by the plaintiffs with 
others, were made the basis of estimating the amounts that 
should be credited upon the debt secured by the mortgage, 
and the amount still due for which defendants’ land was held 
liable under the mortgage. 

Without going into a more minute examination of this 
subject, it will suffice to say, that it has not been made appar- 
ent on the trial that these transactions have placed the de- 
fendants in a position of equal advantage, as if the regular 
and usual mode of foreclosing a mortgage, where other per- 





sons than the mortgagor and mortgagee have acquired rights 
in the property mortgaged, had been pursued. In such a 
case, it has been well established, by the authorities previous- 
ly cited, that suit for foreclosure of the mortgage should be 
brought in a court competent to adjust all of the equities; 
and all of the parties having such interests should be included 
in the.same suit. If plaintiffs had relied upon their legal 
right to maintain the suit of trespass to try the title to the 
land as originally brought in 1869, no other parties than the 
defendants need have been made, so far as the plaintiffs 
were concerned; but when plaintiffs chose to turn it into a 
suit for the foreclosure of the mortgage, by the amended pe- 
tition tiled in 1873, which, so far as that remedy was con- 
cerned, was an abandonment of the validity of the previous 
foreclosure in the Probate Court of Guadalupe county, we 
see no good reason why the well-established rule should not 
then have been followed, by making the administrator of 
Herron, and all other parties who had then acquired any 
rights in the mortgaged lands, parties to this suit, so as to 
have had the defendants’ rights settled, in reference to theirs 
as well as in reference to the rights of the plaintiffs. 

There are other questions presented by the special assign- 
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ments which would require serious consideration, if it were 
necessary now to decide them. 

One of them is, whether or not any lien exists upon this 
land under the mortgage, as the facts are presented in this 
record, the land having been sold by Tlerron to A. 8. Miller 
by bond for title recorded, and the purchase-money being 
partly paid; this, with the other lands, having been deeded 
afterwards by E. B. Miller to Herron, and several months 
afterwards mortgaged by Herron to E. B. Miller ? 

Another one is, whether or not the acknowledgment, in 
writing, of Herron of the notes, in 1854 and 1858, and the 
acknowledgment and approval of them afterwards, as valid 
claims against the estate of Andrew Herron, will have the 
effect to prevent the statute of limitation from running 
against the notes as to A. 8. Miller, he having acquired the 
legal title and paid the purchase-money, subject to the mort- 
gage as it existed in 1856, and this suit to foreclose the mort- 
gage on this land, in satisfaction of said notes, being institu- 
ted by the amended petition in May, 1873 ? 

Without deeming it necessary to refer to any other ques- 
tions, we hold that the judgment as rendered is not responsive 
to the remedy as sought by the plaintiffs in their suit to fore- 
close the mortgage, and the evidence on the trial was not 
adapted to said remedy as sought, nor capable of sustaining 
it as it was set out and prayed for in plaintiffs’ amended _pe- 
tition; and for this error the judgment is reversed and the 
cause remanded. 

REVERSED AND REMANDED. 





Joun D. Harpin, Apm’rR, v. Lyp SMITH ET AL. 


1. PROBATE SALE UNDER ACT OF 1870.—Under the Probate act of 1870, 
an administrator sold lands of the estate lying in other counties. 
A return of the sale was made. Subsequently, the administrator 
finding that the lands were of much greater value than the sum 
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realized, so represented to the court, and asked that the sale be set 
aside. The purchaser resisted, and objected to testimony showing 
the value of the land. The court below sustained exceptions to the 
testimony, and approved the sale : Held— 

1. That inadequacy of price is sufficient reason to set aside the 
sale. 

2. That the exclusion of the question and answer, ** What is the 
value of the land?” on the ground that the court had no authority 
to inquire into the value of the land, raises the question of the 
value before the court under the allegation made, for revision on 
appeal. 

3. The refusal to hear such evidence is equivalent to a dismissal 
of the application to set aside the sale for insufficiency. 

2. APPROVED.—Hirshfield v. Davis, 43 Tex., 161, approved. 





Apprat from Washington. Tried below before the Hon. 
I. B. MeFarland. 

Under an order of the District Court, on the probate docket, 
of Washington county, certain lands, belonging to the estate 
of Samuel Edney, deceased, were sold to Lyd Smith and 
others. The administrator made return of the sale. The 
reports under oath showed that the sales “were fairly and le- 
gally made, after full notice to all parties interested.” The 
lands brought twenty-eight cents per acre. Subsequently, 
the administrator filed objections, not under oath, to the 
confirmation of the sale, stating that since the sale he “has 
learned that two of the tracts are worth from two to five dol- 
lars per acre, and if sold in the county where located, they 
would realize that sum.” 

The purchasers, who are the appellees, filed a counter- 
application, asking that the sale be confirmed, alleging the 
purchase was fairly made, and without fraud, readiness to 
comply with terms of the sale, &e., but not denying the alle- 
gations made by the administrator as to the value of the 
land. 

On the trial, the court refused to hear testimony as to the 
value of the land, and holding that the sale was fairly made, 
and in conformity with law, confirmed it, and directed title 
to be made to the purchasers. 


























HARDIN v. SMITH. {Austin Term, 








Argument for the appellant. 





From this the administrator appealed, assigning for error 
“the refusal of the court to hear evidence of the value of the 
land.” 


The case was advanced under rule 59. 


P. HH. & J. T. Swearingen, for appellant.—The appellant 
offered to prove the value of the land, when appellee ob- 
jected to the evidence, on the ground “that the court had no 
wuthority to inquire into the value of the land.” If the ob- 
jection was tenable, it came from an improper party. (Wells 
v. Mills, 22 Tex., 302; Yerby v. Hill, 16 Tex., 377.) 

It may be urged, by appellee, that these decisive authorities 
are based upon the old statute requiring the chief justice “to 
inquire into the manner in which said sales were made, and 
if satistied that the sale was fairly made,” &c., (Paschal’s 
Digest, art. 1327,) and are inapplicable under the new code, 
which authorizes the court to confirm, if the sale, upon in- 
quiry, ‘appears to have been fairly made.” (Probate Laws, 
sec, 245.) 

If this position is taken, we quote from preface to Sayles’ 
Probate Laws of Texas, the author of which is one of the 
distinguished counsel for appellee, and the reputed author of 
the present Probate law: “ It will be seen upon a comparison 
of the old law and the new, that while the former has been 
changed, and some minor details have been altered and, it is 
believed, amended, the ground-work and essentials of the 
system remain the same, and the decisions of the courts upon 
the old law still furnish a guide and an authority under the 
new.” In this instance, at least, it may be safely said that 
the change is immaterial, and has reference only to the supe- 
rior discernment and power of the court to which the law was 
then committed. It was never intended that the competency 
or insufficiency of evidence of fairness or untairness would 
be affected by the change, much less that it would authorize 
the rejection of all evidence on such an issue. Both the old 
law and the new refer the matter to the court, and require 
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an “inquiry into the manner in which the sale was made.” 
Certainly for some purpose. 


Sayles & Bassett, for appellee.—The Probate law (sec. 245) 
requires that the court shall inquire into the manner in which 
the sale of lands is made, “and if it appears to have been 
fairly made, and in conformity to law, the court shall make 
an order confirming it,” &e. The only inquiry in relation to 
a public sale is as to the manner in which it was made, and 
the court, under the statute, has no authority to inquire into 
the value of the land. 

In private sales, the statute dirgcts that, in addition to the 
requirements of section 245, it must be shown that the sale 
was made for a fair price. (Probate Law, sec. 244.) This 
requirement, then, does not apply to public sales. It is an 
additional requirement, relating to private sales only. The 
administrator did not show, nor did he offer to show, that the 
lands were not sold “at a fair price.” He offered a witness 
to “prove value of said lands”; but it does not appear there- 
from what value would have been shown by the witness, and 
non constat that the evidence offered, if admitted, would have 
changed the decision. An offer to prove the value of the 
land amounted to nothing. A confirmation of the sale could 
have been refused only upon the ground that the land was of 
greater value than the price for which it was sold, and the 
rejected evidence should have been set out in the bill of ex- 
ceptions, so that this court could judge of its materiality. 
(Morris v. Runnels, 12 Tex., 175; Harris v. Leavitt, 16 Tex., 
340; King v. Gray, 17 Tex., 62; Jones v. Cavasos, 29 Tex., 
428; Rose v. Railroad Co., 31 Tex., 49; Erhard r. Calla- 
ghan, 33 Tex., 171.) 

The decision of the court upon the fairness of the sale, is 
not subject to revision. (Davis v. Stewart, 4 Tex., 225; Yer- 
by v. Hill, 16 Tex., 376; Wells v. Mills, 22 Tex., 302.) 


Roserts, Cuter Justice.— We are of opinion that the judg- 
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ment should be reversed in this case. There are two ques- 
tions: one relating to the law of the case, and the other upon 
the ruling of the court in excluding the evidence offered to 
prove the value of the land. 

1st. That the land sold at an administrator’s sale brought 
a fair price, is a proper subject of inquiry, in determining 
whether or not such sale shall be confirmed by the court, was 
. directly decided by this court, and the reasons therefor fully 
given by this court, in the case of Hirshfield v. Davis, 43 Tex., 
161. 

2d. It is contended, that the exception to the ruling of the 
court in excluding the evjdence of value, in the manner in 
which it was attempted, by simply asking the witness to state 
its value, is not well taken, because it does not appear that 
the witness would have proved that the land was of any 
greater yalue than it was bid off at when offered for sale. To 
which it may be answered, that the question asked the wit- 
ness was objected to on the ground, as shown by the bill of 
exceptions, that the court “had no authority to inquire into 
the value of the land”; and the court sustained the objection 
upon that ground, It was thereupon unnecessary to make 
any further attempt to make proof in support of the applica- 
tion made by the administrator to the court, asking that the 
sale should not be confirmed, upon the sole ground stated in the 
application, that the land had not been bid off at a fair price. 
The ruling of the court was the same, in effect, as dismissing 
the application, as not containing any ground whatever for 
refusing to confirm the sale. It decided the whole matter at 
issue; and under the law as it has been and is now held, that 
ruling of the court was erroneous. 

Judgment reversed and cause remanded. 


REVERSED AND REMANDED, 
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G. L. Wrient vy. C. 8. McNart. 


1. PREFERRED CASES—RULES.—By rule 59, administration cases will 
be advanced on the Supreme Court docket. 

2. REMOVAL OF ADMINISTRATOR—STATUTE CONSTRUED.—Section 27 
of the Probate act of 1876, providing for the removal of executors or 
administrators by the county judge of his own motion, or of any 
person interested in the estate, * * * ‘when they fail to obey 
any order of the court consistent with this act in relation to the es- 
tate committed to their charge,”’ gives the right to remove for the 
failure to execute an order requiring the sale of land, although the 
administrator may claim that the order was illegal, because includ- 
ing the homestead. 

3. PRACTICE IN PROBATE CouRtTs.—The legality of an order of sale 
cannot be tested by the administrator resisting an order removing 
him for disregarding the order of sale. The remedy against the 
disputed order is by appeal or certiorari. 

4. ORDER OF SALE HELD NOT TO BE A NULLITY.—An order for the 
sale of 300 acres of land, including the homestead, for the payment 
of debts of an estate, is not a nullity by reason of including the 
homestead, though it might be erroneous. 

5. MINORS PROSECUTING SUITS.—Minors cannot sue by attorney. In 
litigating, general or special guardians should be appointed. 


APPEAL from Cooke. Tried below before the Hon. J. A. 
Carroll. 


The facts sufficiently appear in the opinion. 


Walton, Green & Hill, for appellant. 

I. Where it is affirmatively shown, or is admitted, that 
certain property had been used by the family as a homestead, 
- that the estate is insolvent, and the intestate left children who 
are minors, the property forms no part of the estate of said 
intestate, and is not the subject of administration, or of an 
order of the Probate Court. 

The homestead rights accrued under the act of 1870, (Pas- 
chal’s Dig., art. 5487,) which declares “ the property reserved 
from forced sale by the Constitution and laws of this State, or 
its value, if there be no such property, does not form any 
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part of the estate of a deceased person where a constituent of 
the family survives.” 

The statute was but the carrying out of the doctrine held 
by the court before that time. (Green v. Crow, 17 Tex., 
188; Sossaman v. Powell, 21 Tex., 664; Fisk v. Norvel, 9 
Tex., 13; Howard rv. Bennett, 13 Tex., 309; Withers 7. Pat- 
terson, 27 Tex., 500.) For there can be no jurisdiction 
where the law forbids the thing to be done. (Flanagan v. 
Pierce, 27 Tex., 79; Hamblin v. Warnecke, 31 Tex., 93.) 

The doctrine of res judicata can apply to such matters and 
questions only as the court under the law had jurisdiction to 
hear and determine, (Houston v. Musgrove, 35 Tex., 596,) 
and want of jurisdiction makes a judgment utterly void and 
unavailable for any purpose. (Mitchell v. Runkle, 25 Tex. 
Supp., 136; Able v. Bloomfield, 6 Tex., 263.) Jurisdiction 
of the person will often be presumed in order to sustain the 
judgment of courts, but jurisdiction of the subject-matter 
must appear; and therein usually lies the distinction between 
judgments void and voidable; and if the tribunal has no juris- 
diction over the subject-matter, no averment can supply the 
defect. (Freem. on Judg., sees. 120, 117.) 

The judgment ordering the sale of the homestead being 
without the jurisdiction of the court, and void, it follows that 
the officer was not only protected in refusing to carry it into 
execution, but it was his duty to refuse. (Freem. on Ex., 
sec. 16, notes 20, 73, 100, 101.) 

II. But it is insisted that the court acquired jurisdiction by 
appellee setting up and claiming the lien of the purchase- 
money. The statement in the amended petition, claiming to 
be subrogated to the vendor’s lien, falls very far short-of the 
doctrine announced in Flanagan v. Cushman, 48 Tex., 241; 
Jackson v. Hill, 39 Tex., 496; Malone v. Kaufman, 38 Tex., 
457; Paschal’s Dig., 5696, 5700. 

If. The fact of the property in question, or 200 acres there- 
of, being the homestead of the intestate at his death, and the 
fact that there were minor children of said intestate, and the 
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further fact that the estate of said intestate was insolvent, 
abundantly appear throughout the record; and as such home- 
stead, it was not the subject of foreclosure under the mort- 
gage to MeNatt. (Paul v. Robertson, 16 Tex., 472; Buchan- 
an v. Monroe, 22 Tex., 537; McLane v. Paschal, 47 Tex., 465.) 

The affirmative order of the court, rendered July, 1877, 
ascertaining the homestead, and striking it from the inven- 
tory, was a proper and valid order, and the only order in re- 
spect to the homestead that the court could make. In the 
making of that order, the court ascertained the limits of its 
own jurisdiction; any act beyond was absolutely void, as be- 
ing prohibited by law. 


C. C. & C. L. Potter, for appellee, cited and discussed 
Withers v. Patterson, 27 Tex., 494; Leaverton v. Leaverton, 
40 Tex., 218; Freeman on Judg., sec. 319; White v. Shep- 
perd, 16 Tex., 172; Flanagan v. Cushman, 48 Tex., 241. 


Goutp, Associate Justice.—This is an “administration 
case,” within the meaning of rule 59, and, as such, it has, on 
motion, received precedence on the docket. 

The County Court of Cooke county, at its November Term, 
1877, on the application of appellee, and after due notice, 
removed G. C. Wright from the administration of the estate 
of J. G. Martin, deceased, for failing to sell 300 acres of land, 
as ordered by the court. From this order of removal the 
administrator appealed to the District Court, and that court 
having affirmed the judgment of the County Court, the case 
has been regularly appealed to this court. There is no assign- 
ment of errors in the record; and unless there is found appar- 
ent in the record some ground of error so fundamental that 
the court will act upon it without an assignment of errors, 
this court will consider all other issues as waived. On look- 
ing into the record, we see no good reason for holding that the 
court committed such fundamental error in removing the ad- 
ministrator. The application for the removal, and the order 
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itself, were made in conformity with section 27 of the act of 
1876, regulating proceedings in the County Courts pertaining 
to the estates of deceased persons, and the main ground on 
which the application was resisted was the alleged nullity of 
the order of sale which the administrator had failed to obey. 
The facts, in so far as they are material to the understanding 
‘of the questions passed upon, are: That MeNatt, holding a 
note on Martin, secured by mortgage on 300 acres of land, 
including the homestead, which note had been established 
as a claim against Martin’s estate, applied to the -County 
Court for the enforcement of his mortgage, stating facts by 
reason of which he claimed that his lien bound the homestead. 
The minor children of deceased come, by attorney, (not by 
guardian or next friend,) into court, resisting the application, 
on the ground that 200 acres of the land was the homestead 
of deceased, and ask that this 200 acres be stricken from the 
inventory and set aside to them as their homestead, and in this 
application they are ultimately joined by the administrator. 
The County Court, however, at its January Term, 1877, 
granted the application of McNatt, and ordered the sale of 
the 300 acres to satisfy his mortgage. The record shows that 
the administrator gave notice of appeal from this order, but 
does not show that this appeal was prosecuted. 

On July 16, 1877, the County Court granted the applica- 
tion of the minors and the administrator to set aside 200 
acres out of the 300-acre tract as a homestead, and directed 
the designated 200 acres to be stricken from the inventory. 
In August, 1877, McNatt applied for a renewal of his order 
of sale, stating that the administrator appealed from the for- 
mer order, so that the day fixed passed without sale, but that 
his appeal was dismissed. Wright, the administrator, resisted 
this order, on the ground that 200 acres of the land was the 
homestead, and had been set aside as such, and dropped from 
the inventory. The County Court, however, renewed and 
reformed the order of sale, fixing the time of sale, and direct- 
ing the sale of the land, or so much as might be necessary to 
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satisfy McNatt’s claim, in such quantities as the administrator 
deemed best. The record again shows notice of appeal from 
this order by the administrator. Next comes the application 
of MeNatt for the removal of the administrator, because of 
his failure to sell as thus ordered.” The administrator appeared 
and resisted his removal, claiming that he had appealed from 
this order to sell, and setting up the nullity of the order. In 
November, 1877, the court made an order reciting that the 
administrator had given no appeal bond in the matter of the 
last order to sell, and removing him from the administration 
for the reasons alleged in the application therefor. From 
this order, as already stated, appeal has been regularly pros- 
ecuted (bond being given in each court) to the District Court, 
and thence to this court. 

The question is not as to the correctness of the former 
orders of the County Court, but as to this order of removal. 
It may be that if the administrator had properly prosecuted 
his appeal from the order of sale, that it would have been held 
invalid, in so fur as it ordered the sale of land which had been 
set aside to the children as a homestead, and ordered to be 
dropped from the inventory. And certainly we do not in- 
tend to affirm the validity of that order of sale as to the home- 
stead, and as against the children of Martin. The claim that 
these children were parties to the order, is not supported by 
the record. Minors can only litigate by their guardians, 
general or special; or even if they can still appear by a next 
friend, they certainly cannot litigate in their own names, 
appearing by attorney. Whether the County Court was a 
tribunal with jurisdiction to determine the question as to 
whether the mortgage bound the homestead in the hands of 
Martin’s children, it is not necessary to decide. However 
that may be, we are of opinion that the administrator was not 
justitied in treating the order of sale as a nullity. If dissat- 
istied therewith, he should have prosecuted his appeal and 
tested its validity. It was not for him to disobey the order 
of the court because the order may have gone too far. As 
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to 100 acres of the land, the order was certainly not a nullity. 
As to the other 200 acres, it may be that the sale would have 
passed to the purchaser no valid title as against the children 
of Martin. But we are not prepared to hold that the entire 
order was, as to the administrator, absolutely void, so that he 
was justified in disregarding it. 

We intimate no opinion as to whether MeNatt stated a case 
which entitled him to have the homestead subjected to his 
mortgage, and, indeed, have not deemed it necessary to state 
the facts on which that claim was based. That question can- 
not be properly determined in a case to which the children 
claiming the homestead are not parties. 

We do not discover from the record that the court commit- 
ted manifest and fundamental error in removing the admin- 
istrator, and the judgment is accordingly affirmed. 


AFFIRMED. 





G. C. Brtts v. D. H. Scorr anp L. C. Bryson. 


1, APPEAL IN PROBATE COURT, EFFECT OF.—Under the Probate law 
of 1870, as amended May 27, 1873, an order requiring an adminis- 
trator to give a new bond, affects his right to administer; and an 
appeal taken from such order by the administrator, without bond, 
would not suspend the order so appealed from. 

2. SAME.—Under the Probate act of 1870, an administrator having a pri- 
vate interest in resisting an order of the Probate Court requiring 
property to be added to his inventory, cannot protect such interest 
by appeal from such order, in his official character, without bond. 

3. INJUNCTION.—An administrator failing to perfect a suspensive ap- 

peal, cannot, by injunction, prevent the enforcement of an order 

requiring him to give a new bond; nor of an order removing him 
from the administration for the want of such new bond. 


APPEAL from Lamar. Tried below before the Hon. R. R. 
Gaines. - 


The facts are sufficiently given in the opinion. 
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Wright & McDonald, for appellant, cited and discussed Pro- 
bate Act of 1870, sees. 21, 420, 421; Probate Act of 1876, 
sec. 131; Const. of 1876, art. 5, sec. 8; Swenson v. Walker, 
3 Tex., 96; Long v. Wortham, 4 Tex., 381; Dobbin v. Bryan, 
5 Tex., 276; Newson v. Chrisman, 9 Tex., 113; Blair v. Gay, 
33 Tex., 165. 


Hale § Scott, for appellees. 


GouLp, Associate Justice.—Appellant, the administrator 
of the estate of J. H. Bills, deceased, filed his petition in the 
District Court, claiming that as such administrator he had 
perfected an appeal to said court from an order of the County 
Court, made June 24, 1876, holding certain property (not 
originally inventoried as such, but claimed and held by the 
wife of deceased up to her death, in June, 1876, as exempt) 
to be assets of the estate, and requiring of him a new bond, 
with additional security; and also from a further order of 
said court, made August 5, 1876, removing appellant from 
the administration for his failure to give bond as required, 
appointing in his stead D. H. Scott, and directing the assets 
of the estate to be turned over to said Scott; charging that, 
notwithstanding he had perfected his appeal, the county judge 
(Bryson) and the new appointee were proceeding to enforce 
the orders appealed from; praying for and obtaining an in- 
junction restraining them therefrom, and praying also that 
said orders be vacated. It will be observed that these orders 
were made after the present Constitution went into opera- 
tion, but before the Probate law of 1876 had taken effect. 

The appellant claimed that under the Probate law of 1870 
he, as administrator, had perfected a suspensive appeal from 
the orders of the County Court by merely giving notice of 
appeal, and without giving bond. That law gave an appeal 
to the Supreme Court to any party who considered himself 
aggrieved, as a matter of right, without bond; but such ap- 
peal did not ordinarily suspend the order without an appeal 
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bond. Section 425 reads as follows: “An appeal suspends 
the decision, order, or judgment, without bond, (1) when, 
&e., * * *; (2) when taken by the executor, administrator, 
guardian, or trustee, except when the controversy is respect- 
ing the right to administer, or the settlement of an account.” 
(Paschal’s Dig., art. 5788.) 

By an amendment of this law in 1873, (Gen. Laws, pp. 111, 
116,) the effect of an order requiring of the administrator a 
new bond and service of citation to comply therewith, is to 
suspend the powers of the administrator, “except for the 
preservation of the property,” until he shall have complied; 
and a failure to comply is made a ground for the removal of 
the administrator, either in term time or vacation, without 
notice. Our opinion is, that the order requiring the admin- 
istrator to give a new bond affected his “ right to adminis- 
ter,” and that he could not perfect a suspensive appeal from 
said order without an appeal bond. Very evidently, the act 
of 1873 did not intend to allow an administrator who was 
required to give a new bond, to suspend such an order by 
merely giving notice of appeal. 

It is also evident that the administrator is interested in the 
homestead and other exempt property, as one of the heirs of 
his mother, and that his interest in contesting the order to 
treat said property as assets of his father, was rather in his 
‘apacity as such heir than in his capacity as administrator. 
It was not the design of the law to enable the administrator 
to protect his individual interest by appeal, without bond. 

It may be that the court erred in holding that the home- 
stead and other exempt property became assets of the estate 
on the death of the surviving wife. If the administrator de- 
sired to contest that order and suspend its enforcement, he 
should have prosecuted his legal remedy by appeal, with 
bond; otherwise he should have respected the order of the 
court. Not having pursued that course, he could not resort 
to the extraordinary remedy of injunction. Indeed, appel- 
lant in argument only seeks to maintain the injunction on 
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the ground that the administrator had perfected a suspensive 
appeal. As the averments of the petition fuiled to show a 
suspensive appeal, the court did not err in dissolving the in- 
junction and dismissing the petition. 
The judgment is affirmed. 
AFFIRMED. 


Apetia Cray v. Harpy Hart. 


VENDOR AND VENDEE—RESCISSION—INTEREST.—C brought an ac- 
tion of trespass to try title against H. In defense, he alleged and 
proved a purchase from C’s testator of the land, a title bond there- 
for, and purchase-money notes forming the contract, part payment 
of one of the notes and of taxes by H. Judgment was rendered for 
plaintiff for the land, and for defendant for the part payment made 
by him, and interest from its payment, and for taxes paid by him 
on the land, and rescinding the contract of sale: Held, Error— 

1. In allowing interest upon the amount of purchase-money re- 
covered, 

2. In rendering a judgment rescinding the sale, there being no 
ground for such relief alleged or proven. 

3. The fact that the vendor treats a contract for sale of land 
as forfeited by the vendee on failure to pay the purchase-money, 
is not of itself ground for rescission on the part of the vendee. 

4. Where the vendor brings trespass to try title for the land, 
thus ignoring his contract to sell, the defendant cannot obtain 
a decree for rescission of the contract and adjusting equities 
between the parties, without alleging a valid ground for rescis- 
sion of such contract. 


Error from Collin. Tried below before the Hon. W. TH. 
Andrews. 

May 21, 1873, Adelia Clay brought an action of trespass 
to try title against Hardin Hart in the usual form, for a tract 
of land described in her petition. 

The defendant pleaded a general denial; not guilty; and, 
by amendment, alleged his purchase, on 29th of November, 
1870, of the land, from L. K. Clay, testator of plaintiff, for 
the sum of $3,072, to be paid in two equal payments, for 

28 
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which notes were executed, one due February 1, 1871, and 
the other due April 1, 1871; that at the date of the purchase 
the vendor executed to defendant a title bond for said land; 
that on March 9, 1871, defendant paid on the note first due 
the sum of $1,415, and had paid taxes on the land to the 
amount of $45; that said vendor had departed this life, leav- 
ing his property to the plaintiff; and that no title been made 
to defendant for the land. Defendant alleged the loss of the 
title bond, and asked that the contract of the sale be cancel- 
led, and that the sums by him paid on the purchase and for 
taxes be adjudged him. 

The case was tried by the court. The only evidence ad- 
duced by plaintiff was the title bond, and the admission of 
her interest as testatrix of the vendor. The defendant proved 
part payment as alleged in his answer, and payment of taxes 
as alleged. 

The court rendered judgment for the defendant for the 
sum paid, and eight per cent. interest thereon from the time 
of payment, and for the taxes paid as alleged; and cancel- 
ling the title bond and the purchase-money notes. 

A new trial was refused. Notice of appeal was given, 
but appeal was not perfected. The case was brought up by 
writ of error. The errors assigned were, in substance, that 

‘neither the answer nor the evidence disclosed a ground for 
a money judgment against the plaintiff. 


John J. Good, for plaintiff in error.—The amended answer 
is an admission of plaintiff’s legal title to the land sued for. 
Without this sequence, the remedy sought and granted was 
clearly illegal. It is sought and granted for the sole reason 
“that no valid legal title had been made to defendant.” By 
the terms of the contract, this was not to be done until “ pay- 
ment of the notes in full, at or before their maturity.” 

. The plea admits that the notes are past due, and the great- 
er part unpaid; sets up no tender, or reason for not tender- 
ing; alleges no fraud by Clay, nor defect or want of title in 
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him or plaintiff, but simply that an act had not been done 
which was not to be done until payment of said notes, and 
thereby to enable him to take advantage of his own fault, 
neglect, and wrong. 

The question raised by the assignments has been fully and 
exhaustively examined and well settled in Browning v. Estes, 
3 Tex., 462, and Estes v. Browning, 11 Tex., 237. 

The authority of these decisions has been recognized in 
Thill v. Still, 19 Tex., 86, in which Judge Roberts says: «It 
is not by legal right, but by equitable defense, that one hold- 
ing under another by title bond can resist ejectment. Gen- 
erally he must do that by showing full performance, or readi- 
ness to perform; and if he has failed to perform, it is incum- 
bent on him to show a waiver of his default, or an equitable 
excuse for it, and make reparation in some way or other by 
compensation or damages. Shielded by equity, he must do 
equity.” 

Again, the same judge says, in Walker v. Emerson, 20 
Tex., 711: “The true position upon that subject, is that the 
failure to pay the purchase-money when due, gave Emer- 
son the option to sue on the note and subject the land to its 
payment, or bring a suit for the land by which he could have 
ejected Izard from it, unless, perhaps, Izard should bring the 
money into court and claim a specitie performance of the 
contract, not having repudiated it otherwise than by failure 
in point of time of payment.” 

Again, by Judge Wheeler, in Secrest v. Jones, 21 Tex., 
121, who says: “In case of the default of the vendee, the 
vendor may elect to abandon the contract and recover back 
or alienate the land, upon giving notice to the vendee; and 
his refusal to perform his part of the contract,” &e. (See, 
also, MeAffee v. Robertson, 43 Tex., 591-598 ; Keys v. Mason, 
44 Tex., 144.) 


Throckmorton, Brown & Bro., for defendant in error.—This 
case is one in which the plaintiff in error elected to rescind 
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the sale and sue to recover the land; not, however, offering 
to return the purchase-money paid, nor showing any equiva- 
lent profits to defendant. The defendant does not resist the 
cancellation of the contract, but asks that plaintiff be required 
to return the purchase-money and taxes paid. 

The suit for the land was an abandonment by plaintiff of 
the sale. Defendant might have brought the remainder of 
the purchase-money into court and asked for the enforcement 
of the bond; or as he did agree to the cancellation and bring 
into court the bond for title (he accounted for it) and ask 
judgment for the return of the money paid, both parties 
sought cancellation, and the equities were adjusted. (Terrill 
vr. DeWitt, 20 Tex., 256.) 

The defendant did not resist the suit of plaintiff, but sought 

an adjustment of the equities, which was fairly done. The 
cases cited by plaintiff in error do not apply. 
Plaintiff, as the sole legatee of defendant’s vendor, sought 
to recover the land and avoid the bond without returning 
the purchase-money which had been paid upon the bond. 
The copy-of the will introduced by the plaintiff shows that 
she has received the entire estate of defendant’s vendor, and 
thus, as the legatee of L. R. Clay, seeks to recover the land, 
and hold the money paid upon it. (25 Tex. Supp., 823; 37 
Tex., 581; 20 Tex., 256.) 


Moore, AssocraTEe Justice.—It is evident the court below 
must have regarded this action as, in effect, a suit for the res- 
cission of a contract for the sale of land. And if such was its 
real character, the parties would have been entitled, on their 
proper presentation by their pleadings, to have had an adjust- 
ment of their respective equities, so as to do complete justice 
between them in respect to the contract sought to be reseind- 
ed, and: all matters connected with and growing out of it. 
(Terrill v. DeWitt, 20 Tex., 256; Thomas v. Beaton, 25 Tex. 
Supp., 321; Iarris v. Catlin, 37 Tex., 581.) 

But if such was the nature of this case, the judgment in 
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favor of appellee, for interest on the amount. of purchase- 
money, on the bare averments of his amended answer and 
the facts developed on the trial, appears to be unwarranted. 
« Where the purchase-money is paid,” says [lemphill, Ch. J., 
in the ease of Patrick vr. Roach, 21 Tex., 251, “and there has 
been no manifest injustice or fraud by either party, and the 
vendor is unable to make title, the rule is to restore the land 
to the vendor without profits, and the purchase-money to the 
vendee without interest.” And, certainly, a more liberal rule 
in favor of the vendee cannot be invoked, when the vendor is 
not in default, but the rescission results solely from the ven- 
dee’s failing to pay the purchase-money as he contracted and 
bound himself to do. 

But obviously this action as brought by appellant cannot 
be properly treated or regarded as an action for the rescission 
of a contract for the sale of land. On the contrary, it is 
strictly an action of trespass to try title and recover posses- 
sion of the land, based no doubt upon the plaintiffs supposed 
right to abandon the contract because of appellee’s failure to 
comply with its terms and stipulations. Whether the facts are 
such as entitle him to maintain the action as thus brought, 
need not be now considered. Appellee, by his amended an- 
swer and the evidence adduced on the trial, seems to have 
virtually admitted that there had been such default on his 
part as would warrant a rescission of the contract; and evi- 
dently the court so regarded it. There is nothing in the ree- 
ord, however, to justify or eall for the rescission of the con- 
tract, unless it is appellee’s failure to pay the purchase-money 
in accordance with the stipulations of the contract. Such 
being the fact, the court erred in treating the case as a suit 
for rescission ; for evidently appellee could not have brought 
an independent action for the rescission of the contract on the 
ground of his mere failure, or even inability, to pay the pur- 
chase-money as he had undertaken. Nor ean we see that the 
fact of appellant’s abandoning the contract, and bringing 
an action for the recovery of land upon his superior legal 
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title, of itself merely, warrants his claiming all the equities 
which he might if appellant was invoking the aid of a court 
of equity, instead of seeking to enforce a mere legal title. 
Where time is not of the essence of the contract, or when 
there has been no repudiation of it by the vendee, though 
there may have been such a default as entitles the vendor to 
treat the contract as abandoned, the vendee may unques- 
tionably present equitable excuses for his negligence or de- 
fault; and if he will still pay the purchase-money, a convey- 
ance may, and generally no doubt will, be decreed. And un- 
questionably there may be cases even where the vendee fails 
to pay the balance of the purchase-money, the court may 
still relieve him from the forfeiture of the part previously paid; 
but where this is done, the special facts warranting it must be 
exhibited by him. We know of no case, however, in which 
it has been held, where there has been a default in the com- 
pletion of payment of the purchase-money, and the facts are 
such as warrant the vendor in suing for the land, that this 
mere fact alone will warrant the vendee in claiming the re- 
payment of such part of it as he may have paid. To so hold, 
would be to make one’s own default a ground for his equi- 
table relief. 

That the vendor, when the vendee is in default, may sue 
for the land, has been settled in this State by a long train of 
decisions, the substance and effect of which are believed to 
be clearly, though briefly, stated by the present chief justice 
in the ease of Wilkins v. Emerson, 20 Tex., 706, as follows, 
viz.: “The true position on that subject is, that the failure 
to pay the purchase-money when due, gave Emerson the 
alternative option to sue on the note and subject the land 
and other property to its payment, or to bring suit for the 
land by which he could have ejected Izard from it, unless, 
perhaps, Izard should bring the money into court and claim 
a specific performance of the contract, not having repu- 
diated it otherwise than by failure in point of time of pay- 
ment. (Estes v. Browning, 11 Tex., 246; Hill v. Still, 19 
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Tex., 76; 2 Story’s Eq. Jur., sec. 775, et seq.) The failure to 
pay the purchase-money did not of itself annul the contract, 
but gave Emerson, with certain equitable contingencies, the 
right to do so.” 

The judgment is reversed and the case remanded. 


REVERSED AND REMANDED. 





Estuer T. Hearp v. M. Norturneton anp B. D. Dasutretz, 
Ex’rs, Xe. 


1. PENSION BONDS FORM PART OF ESTATE OF PENSIONER.—The 
Probate act of 1870, (Paschal’s Dig., 5487,) declaring that ** the prop- 
erty reserved from foreed sale by the Constitution and laws of this 
State, or its value if there be no such property, does not form any 
part of the estate of a deceased person where a constituent of the 
family survives,’ does not apply to a pension warrant issued to a 
veteran soldier during his lifetime under the pension law of 1874. 
(Gen. Laws 14th Leg., 1874, p. 114.) 

2. APPROVED.—Hubbard v. Horne, 24 Tex., 270, approved. 


AppeaL from Washington. Tried below before the Hon. 
FE. B. Turner. 

This suit was instituted on the 25th of September, 1876, by 
the widow and sole surviving constituent of the family of the 
decedent, W. J. E. Heard, against the appellees, executors 
of said decedent, to recover the value of certain pension 
bonds, eight in number, each for $100, and one for $70, 
issued to decedent under the act of April 21, 1874, and which 
were in the possession of plaintiff at the death of decedent 
on the 8th of August, 1874, and afterwards, on or about the 
7th of October, 1874, came into the possession of defendants, 
by whom they were claimed and used as assets of the estate 
for the purposes of administration. ‘The estate was solvent. 
An account for the bonds so held and converted was pre- 
sented to the executors, and by them rejected, on the 12th of 
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September, 1876. The defendants answered by a general 
demurrer and a general denial. Other and special defenses 
were pleaded. On the 3d of July, 1877, the case was sub- 
mitted to the court upon the law and facts, and judgment 
rendered tor the defendants, from which this appeal is prose- 
cuted. 


Sayles § Bassett, for appellant. 

I. The pension bonds issued under the act of April 21, 
1874, are exempt from forced sale. (Paschal’s Dig., 72000; 
Gen. Laws 1874, see. 15, p. 118.) 

If. Property exempt from foreed sale by the Constitution 
and. laws of this State cannot be disposed of by the will of 
the husband so as to defeat the right of the surviving widow 
thereto. (Green v. Crow, 17 Tex., 180; Runnels ¢. Runnels, 
27 Tex., 515.) 

III. Property reserved from foreed sale by the Constitu- 
tion and laws of this State, or its value if there be no such 
property, does not form any part of the estate of a deceased 
person when a constituent of the family survives.  (Paschal’s 
Dig., 5487.) 

In connection with this proposition, there is to be consid- 
ered the admission in the statement of facts that the decedent 
died on the 8th of August, 1874; that the bonds were deliv- 
ered to one of the executors on his demand on the 7th of 
October, 1874; that they Were inventoried as assets of the 
-estate, and that they have since been sold for the face value 
by the executors, except the fractional bond for $70, which 
is still on hand, and the proceeds of the bonds sold have 
. been applied to the payment of the debts of the estate. 

This proposition involves three minor propositions 

1. The plaintiff in this case is the sole surviving constituent 
of the family of the decedent. (James v. Thompson, 14 Tex., 
463; Lockhart +. White, 18 Tex., 102; Hoffman +. Newhaus, 
30 Tex., 633; Wilson v. Cochran, 31 Tex., 677.) 

In this connection, is to be considered the admission in the 
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statements of facts, “that at the death of W. J. 1. Heard, he 
and his wife, the present plaintiff} were living as they had 
previously been doing, with no member of the family living 
with them, both of the children of W. J. KE. ILeard by his 
first marriage having been married for several years, living 
with their families in their respective homes,” and “that 
plaintiff had no children by the said Heard.” 

ll That property hot subject to administration can be re- 
covered by suit in the District Court, by the party entitled to 
its possession. (Sossaman ¢. Powell, 21 Tex., 664; Little v. 
Birdwell, 21 Tex., 597.) 

3. Plaintiff is not estopped by the will of her deceased 
husband from claiming the bonds in question as exempt prop- 
erty. 

An acceptance under the provisions of the will must be 
shown, in order to operate as a waiver of rights; and such an 
election could not be presumed until the estate was settled 
and ready for distribution. (Carroll +. Carroll, 20 Tex., 731; 
Philleo r. Holliday, 24 Tex., 38.) 

IV. Plaintiff is not estopped by the order of the Probate 
Court of October 28, 1874, setting apart certain exempt prop- 
erty, from claiming the pension bonds for which this suit is 
brought. (Dunham +. Chatham, 21 Tex., 231; Carroll ¢. 
Carroll, ?0 Tex., 751 Little U. Birdwell, 21 Tex., 597: Phil- 
leo v. Holliday, 24 Tex., 38.) 

In connection with this proposition, is to be considered the 
admission in the statement of facts, that no application for 
the order setting apart exempt property was made by plain- 
tiff, but that said order setting apart exempt property was 
made by the court, at the instance of the defendants or of the 
probate judge. 


P.N. & J. T. Swearingen, for appellees.—In answer to ap- 
pellant’s first proposition, *that the bonds issued under the 
act of April 21, 1874, are excinpt from forced sale.” we Say 
that they are, by the express terms of the act, exempt froim 
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attachment, garnishment, and forced sale, only so long as 
they remain in the hands of the original owner. It was not 
the intent of the Legislature, in this special clause, to change 
the general law of descent, to alter the directions to adminis- 
trators and executors, or limit section 27 of the Probate law 
of 1870. (Hubbard v. Horne, 24 Tex., 270.) 

The proposition, “that property exempt from forced sale 
forms no part of the estate,” is true in its application only to 
creditors. 

The clause cited does not relieve the executor from taking 
possession of the estate for the purpose of administration, 
(see Paschal’s Dig., art. 5487, sec. 27; Sayles’ Probate Laws 
of Texas, secs. 121, 122, 124,) and does not apply to solvent 
estates. 

The question whether property is of the quality or quantity 
to render it exempt, necessarily requires the exercise of judi- 
cial functions, which, in reference to property belonging to the 
estate of deceased persons, is committed to our Probate Court. 

The proposition of appellant, “that property not subject to 
administration can be recovered by suit in the District Court,” 
is not sustained by the authority cited. The case draws a 
distinction between real and personal property, and is to the 
effect that administration was not necessary to entitle the 
plaintiff in that case to bring suit to remove cloud from title 
to their homestead, as the subject was land, and also com- 
munity property of plaintiff and decedent. (21 Tex., 664.) 

We are cited to Dunham v. Chatham, 21 Tex., 231, and 
Little v. Birdwell, 21 Tex., 597, to sustain the proposition, 
“that plaintiff is not estopped by the order of the Probate 
Court.” 

The first case was by certiorari. The decision is upon the 
admissibility of parol evidence to affect the import of a deed 
and estoppel by acts. 

The second is upon the question of concurrent jurisdiction 
and the conclusiveness of an inventory. 

The question here is res adjudicata, the decree of a court 
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of competent jurisdiction directly upon the point in issue. It 
is conclusive against the plaintiff’ (Dancy r. Stricklinge, 15 
Tex., 557; Tadlock v. Eccles, 20 Tex., 782; Cannon v. Bon- 
ner, 58 Tex., 487.) 

We insist that the constituents of a decedent’s family can- 
not bring an original action in the District Court against an 
executor, pending administration, for the recovery of person- 
al property not subject to forced sale, without showing that 
the estate is insolvent. (Little v. Birdwell, 27 Tex., 688; 
Sayles’ Probate Laws of Texas, secs. 152, 133.) 

The pension bonds issued under the act of April 21, 1874, 
exempting them from attachment, garnishment, and forced 
sale so long as they remain in the hands of the orignal owner, 
after the death of the original owner, whose estate is solvent, 
become assets in the hands of his executors. (Hubbard v. 
Horne, 24 Tex., 270.) 

All the title that the orignal grantee (the testator) had to 
these pension bonds, was vested in the legatees by testator’s 
will, subject only to his debts. 

Executors are required to take possession of all the estate 
of their decedents, not excepting property exempt from foréed 
sale. (Sayles’ Probate Laws of Texas, sees. 27, 121, 122, 124. 
Read, also, this author’s preface, second paragraph.) 

It is the province of the Probate Court to determine what 
property belonging to the estate is exempt from foreed sale, 
and who is entitled thereto. (Id., sees, 24. 26, 27; Connell 
v. Chandler, 11 Tex., 249; Mayman v. Reviere, 47 Tex., 
357.) 

The decree of the Probate Court, setting apart exempt prop- 
erty, &e., concluded plaintiff from recovery herein. (Dancy ¢. 
Stricklinge, 15 Tex., 557; Cannon v. Bonner, 38 Tex., 487.) 

That it is not shown that the amount so allowed is insuffi- 
cient. (Ross vr. Smith, 44 Tex., 598.) 

Plaintiff cannot secure the allowanee, and, while retaining 
its benefits, sue for the bonds. (See Sayles’ Probate Laws of 
Texas, sec. 125; Little v. Birdwell, 27 Tex., 688.) 
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Roserts, Cuter Justice.—We are of opinion that the stat- 
ute of 1870, declaring that “the property reserved from forced 
sale by the Constitution and laws of this State, or its value if 
there be no such property, does not form any part of the 
estate of a deceased person where a constituent of the family 
survives,” (Paschal’s Dig., art. 5487,) does not apply to a 
pension warrant issued to a veteran soldier during his life- 
time under the law of 1874, (see Gen. Laws of 1874, 14th 
Leg., p. 114,) because the latter law is a special provision 
for a particular class of persons; and the exemption therein 
contained from forced sale, while the warrant is in the hands 
of the original holder, is intended for the special personal 
benefit of such class while, and only while, it is in the hands 
of the original holder; and upon his death, not having been 
previously disposed of, it becomes property to be administered 
on as part of his estate, and does not come under the gen- 
eral exemption first recited, intended to be of universal and 
general application in reference to all estates, 

The reasons for this opinion may be found more fully de- 
veloped in a ease substantially similar in principle relating to 
lafids located under a San Jacinto bounty warrant, decided 
by this court, Chief Justice Wheeler delivering the opinion. 
(Hubbard rv. Horne, 24 Tex., 270.) This is decisive of this 
case. 

Judgment affirmed. 

AFFIRMED. 





C. R. JoHns ET AL. v. JESSE J. NORTHCUTT ET AL. 


1. AMENDMENT—SURPRISE.—An original petition was in the usual 
form of trespass to try title. Afterseveral terms, plaintiffs, by amend- 
ment, made additional parties plaintiffs, and claimed to be tenants 
in common with defendants, and asked partition. ‘The plaintiffs 
were numerous, and claimed as heirs, the defendants having bought 
of parties recognized as co-heirs. The amendment being filed when 

the case was called for trial: Held, A sufficient ground for contin- 
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uance as surprise; but no error was committed by the court in 
refusing to postpone the ease to a future day of the term, it nog 
appearing that defendants would have been better prepared than 
When the case was ealled. 


. EVIDENCE — HEARSAY—HEIRSHIP.—A_ witness testified, that by 


corrrespondence with parties named by him, and who were mem- 
bers of the family, he had heard, and that he believed, that certain 
parties (named by witness) were heirs, &e.; to which it was objected 
that ‘tit was hearsay, and incompetent to prove heirship’’: Held, 
That the objection should have been sustained, and the testimony 
excluded. 


. PRACTICE — HEARSAY.—Where testimony is offered, in proof of 


heirship, which does not come within the exceptions admitting 
hearsay in evidenee, it is sufficient to make such objection as will 
clearly point out a prima-facie valid ground for its exclusion; and 
the objection that it is hearsay is sufficient to invoke the action of 
the court. 


. EVIDENCE MATERIAL.—That plaintiffs were claiming partition ren- 


ders it material that all the parties interested be before the court ; 
and hence, proof of heirship of all parties taking by descent from 
heirs of the party from whom the estate descended became mate- 
rial, although in no way affecting the extent of the interest held by 
the defendants as co-tenants. 


. DECREE IN PROBATE COURT WITHOUT NOTICE NOT CONCLUSIVE.— 


Under the Probate law of 1870, (Pasehal’s Dig., 5744-5746,) a decree 
of the: District Court **adjudging aud decreeing L. J. and J. C. 
Robinson to be the heirs and only heirs of Jesse J. Robinson, de- 
ceased, and ordering and adjudging the entire estate of said dece- 
dent to be delivered to them,”* made on the application of said parties, 
and without notice to any others, is but an ex-parte proceeding, and 
does not conclude others in fact heirs of said Jesse J. Robinson. 


6. BONA-FIDE PURCHASER.—Such decree not acting upon the interest 


of heirs not having notice, those taking under it had no legal or 
equitable title to the interest of those not having notice of such pro- 
ceedings; and as to them and their interest, purchasers from those 
taking under such judgment could not be bona-fide purchasers. 


Costs.—In an action for partition, the defendants are liable for all 


costs incurred in contesting the rights of the successful plaintiffs in 
such suit, Subsequent to the decree ascertaining the rights of the 
parties, the costs should be apportioned according to their respect- 
ive interests. 


Aprrat from Travis. Tried below before the Hon. E. B. 
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April 20, 1875, Jesse J. Northeutt and about sixty others 
brought trespass to try title, in the District Court, against 
C. R. Johns, F. Everett, Wm. Von Rosenberg, and §. J. 
Swenson, for about 3,000 acres of land patented to Henry 
Martin. 

June 10, 1875, defendants pleaded not guilty and general 
denial. 

November 1, 1876, defendants specially answered that the 
land in controversy belonged to one Jesse J. Robinson at his 
death, in 1862; that by a judgment and decree of the District 
Court of Sabine county, Texas, rendered April 9, 1873, L. J. 
and J. C. Robinson were adjudged to be the heirs and only 
heirs of said Jesse J. Robinson, and as such entitled to receive 
his estate, embracing the land in controversy, which judgment 
has never been vacated, annulled, or reversed, but is still a 
valid and subsisting judgment. 

That on May 5, 1874, said L. J. and J. C. Robinson, being 
seized and in possession of said land, had in their custody all 
the original title papers, showing complete chain of title from 
the State to the said Jesse J. Robinson, and a certified copy 
of said judgment and decree adjudging them to be the only 
heirs of the said Jesse J. Robinson, deceased, all of which 
were exhibited to defendants; that said L. J. and J. C. Rob- 
inson sold said land to defendant 8. J. Swenson for $4.605, 
Swenson believing the title to be perfect, as it appeared to be 
be and was on its face; and that Swenson paid the purchase- 
money in good faith, and received deed from said vendors 
with general warranty, and entered into possession under 
said deed; that thereafter Swenson conveyed one-half of said 
land to Johns, Everett, and Rosenberg. The defendants al- 
leged the payment of the purchase-money, and innocence on 
the part of the purchasers of any defect in the title. 

Defendants further insisted, that on account of the laches 
of the plaintiffs in asserting their rights, if any, and permit- 
ting defendants to expend money in purchasing the legal 
title to said land, in event of recovery by plaintiffs they 
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should be required to refund the purchase-money to defend- 
ants. 

-In replication filed May 3, 1877, plaintiffs denied all the al- 
legations in defendants’ amended answer, and alleged that if 
there was any such judgment or deeree of the District Court 
of Sabine county, Texas, as alleged by defendants in their 
amended answer, the same was rendered without jurisdic- 
tion of the proceeding wherein the same was attempted to 
be acted on by said court, and that plaintiffs were in no way 
made parties to said proceedings, and that they had no notice 
of the same, and said pretended decree is null and void; of 
all which defendants had knowledge, or could, with eid 
diligence, have had knowledge. 

On same day, May 3, plaintiffs filed an amended petition, 
correcting the names of many of the plaintiffs and adding 
other new plaintiffs, and asked for a decree of partition ac- 
knowledging that defendants were entitled to the share of 
their vendors in the land, being two-sixtieths. 

May 4, 1877, defendants replied, denying the allegation in 
plaintiffs’ amended petition. 

Defendants claimed surprise at the amended petition, and 
asked that the case be postponed to a later day in the term. 
The court refused to delay the case. Trial was had May 4, 
1877, and the court rendered judgment for the plaintiffs for 
fifty-eight-sixtieths of the land, and for defendants two-six- 
tieths, and against defendants for all costs up to the rendi- 
tion of the judgment, and awarding partition. 

Motion for new trial was overruled, and defendants ap- 
pealed. 

The facts as agreed upon by the parties are— 

1. That Jesse J. Robinson died in the county of Sabine, 
State of Texas, in the year 1862, being seized in fee of the 
premises in controversy. 

2. That letters of administration were granted on the es- 
tate of said Jesse J. Robinson, in said county and State, in 
the same year, (1862,) shortly after his death. 
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3. That the said Jesse J. Robinson at the time of his death 
left no wife, child, descendants, parents, nor brothers or sis- 
ters surviving him; that at the date of his death he left sur- 
viving him sixty nephews and nieces, who were either living 
or had left descendants; that all of the plaintiffs named in 
the plaintitis’ original and amended petitions were either 
nephews and nieces of Jesse J. Robinson or descendants of 
nephews and nieces, except as to certain persons named in 
plaintiffs’ petition, to wit: L. M. New, Joshua Marbut, Nancy 
Wiggins, Luke Woods, Angelina Knight, Wyatt Snow, Cath- 
erine Duncan, Sarah Singleton, and Elizabeth Phillipse. And 
as to the heirship of the above-named parties, A. J. Iarris, 
a witness for the plaintiffs, and one of the plaintiffs, testified 
as follows: “Ihave learned, by correspondence with William 
New (the husband of Lydia New) and L. M. New, of Cor- 
inth, Mississippi, that said L. M. New is a child and sole heir 
of said Lydia New, said Lydia New being a daughter of 
Luke Robinson and niece of Jesse J, Robinson, deceased. 
From Sarah Miner, (wife of M. 8S. Miner,) I learn that the 
descendants of Mary Marbut are Joshua Marbut and Naney 
Wiggins, and that Luke Woods is the sole descendant of 
Charlotte Woods; the said Mary Marbut and Charlotte 
Woods being also daughters of Luke Robinson and nieces 
of Jesse J. Robinson, deceased. By letters received by me 
from Wyatt Snow, Sarah Singleton, and Catherine Duncan, 
(whom I learned to be heirs and children of Narcissa Snow 
from Jesse J. Northeutt and Toliver Webb.) I have ascer- 
tained that the following persons are the children and only 
heirs of Narcissa Snow, to wit: Angelina Knight, Wyatt M. 
Snow, Benjamin Snow, Catherine Duncan, Sarah Singleton, 





and Elizabeth Phillipse; the said Narcissa Snow being a 
daughter of Christian Webb and niece of Jesse J. Robinson, 
deceased. And I am satisfied that the information so ob- 
tained is correct, and that the persons named above, and 
other plaintiffs mentioned in the original and amended pe- 
titions, are the only heirs at law of the said Jesse J. Robin- 
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son, except L. J. and J. C. Robinson, under whom defend- 
ants claim title; the said L. J. and J. C. Robinson being 
both nephews of said Jesse J. Robinson, deceased.” 

The above testimony of said A. J. Harris was taken in 
connection with the proof on file, that said Lydia New, Mary 
Marbut, Charlotte Woods, and Narcissa Snow were nieces 
of said Jesse J. Robinson, deceased, and that they were 
dead; and that Sarah Miner, Jesse J. Northeutt, Toliver 
Webb, mentioned in said testimony, were proven to be heirs 
of said Jesse J. Robinson, deceased; and that it had been 
proven that said A. J. Harris was an heir of said Jesse J. 
Robinson. 

The testimony of said A. J. Harris, as stated above, was 
objected to by counsel for defendants, on the ground that it 
was hearsay, and not competent to prove the heirship of the 
children of the said parties; which objection being over- 
ruled, they excepted and took their bill of exceptions. 

4. That defendants had in their possession, and read in 
evidence, the original patent for the land in controversy, and 
the original title papers thereto to Jesse J. Robinson. 

5. That the following application was made to and decree 
in probate was rendered by the District Court of Sabine 
county, and were read in evidence by defendant: 


“In the estate of Jesse J. Robinson, deceased. Applica- 
tion of L. J. and J. C. Robinson for estate to be delivered to 
them, 

“Filed April 9, 1873. 

“Joun J. Goopricu, C. D. C., 
** Sabine County, Texas. 


“Tn the estate of Jesse J. Robinson, deceased: 


* on of pe eg District Court, April Term, A. D. 1878. 

“To the honorable District Court of said county: Your 
petitioner, L. J. Robinson, a resident citizen of Cherokee 
county, in said State, and J. C. Robinson, who resides in Jas- 
per county, in the State of Georgia, with respect, allege and 
29 
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show unto your honor, that they are the nephews and only 
heirs of Jesse J: Robinson, deceased, and as such are entitled 
to receive the property and effects of said estate; .that letters 
testamentary upon said estate were originally granted by the 
County Court of said Sabine county on, to wit, the —— day 
of - , A. D. 1862, and that all the claims established and 
exhibited against said estate have been paid, and that no 
claims or debts against the same are known to exist. Peti- 
‘tioners therefore pray that the said estate may be delivered 
to them, and for such orders and decrees in and about the 





premises as may be necessary and proper, and as to your hon- 
or may seem meet; and as in duty bound, ete. 
“W. W. WEATHEROUD, 
“T,, Tlowett, 
** For Petitioners. 

“District Court, April Term, A. D. 1873. Sabine county, 
April 9, 1873. 

“Estate of Jesse J. Robinson, deceased. The application 
of L. J. Robinson and J. C. Robinson, praying said estate to 
be delivered to them, coming on to be heard, and it appear- 
ing to-the court that the said applicants are heirs and only 
heirs of said deceased, and the said applicants are entitled to 
receive said estate, it is therefore ordered by the court that 
the real property of said estate be, and is hereby, delivered 
to the said applicants, and that the said administrator of said 
estate deliver to said applicants all the personal property and 
effects of said estate, upon their proper receipts or vouchers; 
therefore it is further ordered that the administrator retain in 
his hands sufficient amount of the money on hand to pay 
court fees and all expenses of administration which remain 
unpaid.” 

6. That above decree had been recorded in Travis county, 
Texas, before the purchase of the land in controversy by de- 
fendants. 

7. That L. J. and J. C. Robinson conveyed the land in 
controversy, by warranty deed executed May 5, 1874, to 8. J. 
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Swenson, and that 8S. J. Swenson conveyed shortly thereafter 
one-half the land to his co-defendants, Johns, Everett, and 
Von Rosenberg, and these conveyances were read in evi- 
dence by defendants. 

8. That said Swenson paid said L. J. and J. C. Robinson 
$5,605 cash for the land, and that said Johns, Everett, and 
Von Rosenberg paid half above amount to said Swenson for 
half the land at the time the conveyances above mentioned 
were executed. 

9. That before the sale by L. J. and J. C. Robinson, Sena- 
tor Douglass, of Tyler, Texas, who had a mortgage upon the 
land in controversy, as did some other person in Eastern Tex- 
as, presented to defendant Von Rosenberg the chain of title 
to said land, desiring to sell it. Douglass assured Von Ros- 
enberg that the title was all right, and presented the original 
title papers to the land, and a certified copy of the decree of 
the District Court of Sabine county, which was recorded in 
Travis county. Von Rosenberg made some efforts to sell it, 
and finally called the attention of Swenson to it. Von Rosen- 
berg thought the title perfect. Was then engaged handling 


> 
lands and examining land titles. Swenson bought thinking 


5 
he had a perfect title; paid cash the sum named in the deed. 
Part of it was paid at Raymond & Whitis’, to take up a mort- 
gage in their hands belonging to some one in Eastern Texas. 
Douglass told Von Rosenberg he knew all about the matter, 
and that the title was good, and so assured Swenson, who 
bought in good faith, thinking he had a perfect title, and paid 
the purchase-money under that impression. The land now 
(at the trial) would hardly sell for so much. Swenson re- 
ceived possession of the land, and held possession. He sold 
half to Johns, Everett, and Von Rosenberg, they still think- 
ing the title good. That Swenson and Johns & Co. bought 
the land for speculation; thought the land was cheap at the 
price, but the land would now hardly bring as much as Swen- 
son paid. Defendants never examined the record of the Dis- 
trict Court of Sabine county, except the decree of court. 
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Took Douglass’ word that the title was all right, together 
with the decree. 


Terrell & Walker and A. J. Peeler, for appellants. 

I. The court erred in forcing appellants to trial in the 
court below. The amendment tiled on the eve of trial, mak- 
ing new parties, was ground for surprise. (Paschal’s Dig., 
54; Turner v. Lambeth, 2 Tex., 365.) 

II. The court erred in admitting Harris’ testimony, from 
correspondence with persons still living, as to the heirship 
of Joshua Marbut and others, it being hearsay. (Stein v. 
Bowman ef a/., 13 Pet., 220; 1 Greenl. Ev., sec. 103; Green- 
wood v. Spiller, 2 Seam., (Il.,) 502; Mooers vr. Bunker, 9 
Fost., (N. H.,) 420; White v. Strother, 11 Ala., 720; Covert 
r. Hertzog, 4 Barr., (Penn.,) 145.) 

IIT. Under the facts developed, and in view of the amend- 
ment by appellees making their case an equitable one, on a 
recovery they should have been required to refund to appel- 
lants their pro rata of purchase-money. (Brook rv. More- 
land, 32 Tex., 380; MeMasters v. Mills, 30 Tex., 594; Jones 
v. Bowles, 3 Myl. & K., 581; Cottrell v. Hughes, 15 C. B., 
532-554.) | 

IV. The decree of the District Court was not a nullity, 
and its attack allowed below in a collateral proceeding was 
error. (Const. of 1870, art. 5, sec. 7; Paschal’s Dig., 5743, 
5745, 5753, 5791, 5792; Withers v. Patterson, 27 Tex., 491; 
Taylor v. Snow, 47 Tex., 462; Grignon v. Astor, 2 How., 
319; Caujolle rv. Ferrie, 15 Wall., 465; Freeman on Judg., 
sec. 319; Thornton v. Glover, 25 Miss., 184.) 

V. The costs were improperly taxed against the appellees 
in a partition suit. (Agar v. Fairfax, 2 Lead. Cases in Kq., 

(38d Am. ed., from 2d Lond. ed.,) 638; Fairchild v. Hunt, 14 
N. J. L., (1 MeCart.,) 347.) 


A. J. Harris and Smith ¢& Blackburn, for appellees. 
I. There was no error in forcing defendants into trial under 
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the circumstances. (Williams v. Huling, 43 Tex., 120; Me- 
Ilhenny rv. Lee, 48 Tex., 205; Cummings rv. Rice, 9 Tex., 527; 
Watson v. Hewitt, 45 Tex., 472.) 

If. The objection to the testimony of Harris, that “it was 
hearsay, and therefore inadmissible.’ was properly over- 
ruled. (1 Phil. on Ev., pp. 217, 224, 227, 228, 229, 231; 3 
Phil. on Ev., 229.) 

IIT. Appellants were not bona-fide purchasers, as against 
the interests of plaintiffs. (Weathered v. Boone, 17 Tex., 
150; Peters v. Clements, 46 Tex., 123; Cryer v. Andrews, 
11 Tex., 170; Story’s Eq. Jur., sec. 1502.) 

IV. Appellants, taking under a title void as to appellees, 
could not insist upon being reimbursed in the purchase- 
money paid out. (Berry v. Donley, 26 Tex., 747; Cryer v. 
Andrews, 11 Tex., 170.) 

V. Did the court err in holding that plaintiffs could collat- 
erally in this action attack, disregard, and treat as of no bind- 
ing force the judgment and decree of the District Court of 
Sabine county adjudging and deecreeing L. J. and J. C. Rob- 
inson to be the heirs, and only heirs, of Jesse J. Robinson, 
deceased, and adjudging and ordering the estate, real and 
personal, of the said Jesse J. Robinson, deceased, to be deliv- 
ered to them ? 

Appellees deny that this was error; they were not made 
parties to said proceedings; and refer to Probate Laws of 
1870, sees. 6, 8, 12, 18, 14, 16, 17, 187, 141, 278, 281; New- 
land v. Holland, 45 Tex., 592; Cryer v. Andrews, 11 Tex.. 
170; Morrison v. Loftin, 44 Tex.,16; Horan v. Wahrenber- 
ger, 9 Tex., 313; Benoit v. Benoit’s Heirs, 8 La., (O. §.,) 228; 
Guidry v. Guidry, 16 La., (O. S.,) 157. 

VI. Did the court err in adjudging against appellants the 
entire costs up to the rendition of the judgment? (Paschal’s 
Dig., art. 1483; Yeary v. Cummings, 28 Tex., 97; Watson 
v. Hewitt, 45 Tex., 472; Anderson v. McKinney, 22 Tex., 
654; Baker v. Tom, 4 Tex., 6.) 
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Moore, AssocraTe Justice.—This case has been submitted 
to the court upon points of law and fact, upon which it is 
agreed by the parties it should be decided, with a statement 
of the matters presented by the record connected therewith 
deemed essential to their proper understanding and determi- 
nation. While it is, therefore, incumbent upon us to con- 
sider and determine all the points agreed upon and presented 
for our consideration, we must do so upon the facts and mat- 
ters exhibited in the statement agreed upon and submitted 
to us by the parties for their proper elucidation and decision. 

1. From the difference in the apparent nature and object 
of the suit as presented in the original and amended petitions, 
we may reasonably infer that appellants would have been 
entitled to a continuance, on the ground of surprise, by the 
filing of the amended petition by appellees. But it is quite 
evident that we are not warranted in saying, from the mat- 
ters and things presented in the agreement, that the court 
erred in declining to postpone the case to a future day in the 
term, on appellants’ simple application that this should be 
done merely because of the filing of the amended petition. 
It is not shown that appellants were in fact surprised by the 
amendment, or were not as fully prepared for a trial of the 
case when called, as they could hope to be at a subsequent 
day of the term or by another term of the court. (Cum- 
mings +. Rice, 9 Tex., 527.) 

2. The objection to the evidence of the witness Harris was 
well taken, and should have been sustained. Counsel for 
appellees do not, we believe, claim that the testimony was in 
all respects strictly admissible, but he insisted that the objec- 
tion made to it by appellants did not present a sufficient 
ground for its exclusion, and therefore they have no cause to 
complain of the ruling of the court. Undeniably, the court 
was only required to consider such objections to testimony 
as were taken to it when offered by the party denying its ad- 
missibility. Objections not taken when the testimony is of- 
fered are waived, and cannot be considered or urged in this 
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court as grounds for the reversal of the judgment, especially 
if they are such as might, if taken in the court below, have 
been obviated by additional evidence. But if an objection 
is made which is prima facie valid, and in general applicable 
to the evidence as oifered, it is sufficient, and should be sus- 
tained, although there are special and particular phases of 
such testimony where, or exceptionable cases in which, it may 
be admissible. In such eases, it isineumbent upon the party 
offering it to meet such general objections, by showing that 
in the case on trial, or by reason of the special and particular 
phase of the testimony as presented, it should be admitted. 
The testimony here in question is undeniably merely hearsay. 
Such evidence is, of course, in general inadmissible. Appel- 
lees insist, however, that hearsay is admissible to prove pedi- 
gree; but still it must be admitted this character of testimony 
is not generally admissible, even for this purpose. But still its 
adiissibility for the proof of pedigree is restricted and lim- 
ited to the hearsay or declarations of a particular character 
of persons, or such as are made and testified to under special 
and particular circumstances. The testimony objected to, 
plainly, upon its face, does not come within the exceptions to 
the general rule, that hearsay evidence is not admissible ; 
and this being the case, it was only incumbent upon appel- 
lant to make such objection as clearly points out a prima 
facie valid ground for its exclusion. (Stein v. Bowman, 13 
Pet., 220; White v. Strother, 11 Ala., 720; Mooers v. Buns 
ker, 9 Fost., (N. I.,) 420; Covert v. Hertzog, 4 Barr, 145; 
Greenwood ¢. Spiller, 2 Scam., 502.) 

It is insisted, by appellees, that although the objection ¢o 
this evidence may have been improperly overruled, yet as it 
could not possibly, as they claim, have worked any injury to 
appellants, it is not an error for which the judgment should 
be reversed. But evidently the predicate of this proposition 
is without foundation. The deduction from it is, therefore, 
fallacious and untenable. Defendants, who are sued for 
partition of land, are unquestionably entitled to know that 
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the parties by whom they are brought into court are in fact 
their co-tenants. As has been said by this court, it should 
be made to appear in suits of this character that the parties 
before the court own the entire land sought to be divided. 
(Buffalo Bayou Ship Channel Co. v. Bruly, 45 Tex., 6.) A 
’ valid and binding partition can only be effected by a suit in 
the District Court to which all the co-tenants are parties. 
And hence the defendant is entitled to hold the plaintiffs to 
striet proof of their right to such shares as they ask shall be 
allotted to them, although their own share may not be thereby 
increased or diminished. 

3. The court did not err in holding that the judgment and 
decree of the District Court of Sabine county, “ adjudging 
and decreeing L. J. and J. C. Robinson to be the heirs, and 
only heirs, of Jesse J. Robinson, deceased, and ordering and 
adjudging the entire estate of said decedent to be delivered 
to them,” to be of no binding force and effect against appel- 
lees. 

The record in this ease, which was introduced in evidence 
by appellants, shows beyond all question that appellees were 
not before the court when this decree was made, and had no 
opportunity to assert their claim to an interest in the property 
of said estate. The decree was altogether an ex-parte pro- 
ceeding. There was no case before the court to be adjudi- 
cated and determined. There is nothing in the statute under 
which this proceeding was had which gives the least color 
for its support. The statute regulating the partition of the 
property of estates among heirs and distributees evidently 
contemplates citation to the parties interested in the distri- 
bution who are not parties to the application for partition, 
and that the court, when all the parties are before it, shall 
inquire into and settle their respective shares or interest in 
the property to be distributed. (Paschal’s Dig., arts. 5744— 
5746.) The estate may be delivered, it is true, to those who 
are entitled to receive it, if they desire it, “ provided all be 
represented.” (Id., 5745.) Certainly no other inference can 
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be drawn from the plain language of this section of the stat- 
ute, which is evidently the one under which the court acted 
in making this decree, than that the delivery or distribution 
of the property of the estate to the parties applying for or 
brought before the court is not binding on those not repre- 
sented. (Id., arts. 5467, 5469, 5475, 5477, 5478, 5605, 5609; 
see, also, Cryer v. Andrews, 11 Tex., 170; 8 La., (O.8.,) 228; 
Td., 157.) 

4. Appellants not being parties to the proceedings in the 
District Court of Sabine county, the title cast upon them by 
the death of the decedent was not divested out of them, or 
in any way affected by the decree. The parties in whose 
favor said decree was made, acquired thereby neither a 
legal nor equitable right to their shares or portions of this 
land; and as appellants are chargeable with knowledge of 
the legal effect of the judgment or decree by and under 
which they claim to have acquired their title, whatever may 
have been their confidence in the validity and sufficiency of 
the title which they supposed they were acquiring, they 
certainly cannot invoke for their protection against appellees 
the doctrine applicable to innocent purchasers, unless they 
are able to show that appellees had in some way contributed 
to the fraud and deception practiced upon them by their 
vendors, 

5. The facts exhibited in the agreed statement upon which 
the case has been submitted, are not sufficiently full to enable 
us to say whether the judgment in regard to the costs is 
strictly correct or not. It may not be amiss, however, to 
remark that appellants are properly chargeable with all the 
costs incurred in contesting appellees’ title to that part of the 
land adjudged them, but that so much of it as has or may be 
incurred in making partition should be divided and appor- 
tioned between the parties according to their respective in- 
terest in the land. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 
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G. W. Waker v. E. McDoNALD ET AL. 


CONDITIONAL SALE—PAROL EVIDENCE TO EXPLAIN WRITING— 
‘T’RUSTS.—Sale was made of land under a trust deed executed by 
husband and wife. ‘The purchaser, after the sale, executed to the 
makers of the trust deed au instrument promising to reconvey said 
land to them on their payment to him of a sum and at a time 
named,—the instrument providing that on failure to pay by the 
time named, the obligation should be void. Payment was not made. 
The purchaser sold his right to plaintiff, who brought suit against 
lessees of the makers of the trust deed for possession of the land: 
Held— 

1. Parol testimony was admissible to show the real intent of 
the parties to the defeasance, 

. It was error in the court below to exclude testimony offered 

to explain the defeasance. 

3. Error in the court below to hold that the defeasance needed 
no explanation, and was evidence of a trust or mortgage. 
- 4, See an instrument susceptible of explanation to be either a 
mortgage or conditional sale. 


Appeal from Comal. Tried before before the Hon. George 


H. Noonan. 
The facts are fully stated in the opinion. 


Hancock, West & North, for appellant. 
I. The court erred in deciding, upon the facts in evidence, 
that appellant’s title was not good, and in holding that appel- 


lees were — in possession of the land. (Walker v. John- 
son, 37 Tex., 129; aha v. Henderson, 12 Tex. 435 Mann 
v. Faleon, 25 ced 276.) 


II. The court ved in excluding the deposition of Fokes, 
and the exhibits attached to it, explaining the intention of the 
parties on making the so-called defeasance to Weir and wife. 
(Cox v. Bray, 28 Tex., 247; Smith v. Garrett, 29 Tex., 53; 
Hogan v. Crawford, 31 Tex., 635; Gibson v. Fifer, 21 Tex., 
263; Carter’v. ape 5 Tex., 100; Stampers v. Johnson, 3 
Tex., 1; 10 Tex., 243; Holt v. Ross, 1 Pet., 420; 13 Ves., 
228; 3 Humph., 644, Senta wd v. Pope, 9 B. Monr., 264; 
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Hurst v. McNeal, 1 Wash., 70; Eldridge v. See Yup Co., 17 
Cal., 45; Huff v. Earl, 3 Ind., 306; Okison v. Patterson, 1 
Watts & S8., 395; Smith v. Smith, 27 Penn., 180; Barnett v. 
Dougherty, 32 Penn., 371; Gilbert v. Carter, 10 Ind., 16; Brown 
v. Combs, 5 Dutch., 36; Selden’s Appeal, 31 Conn., 548; 
Attorney General v. Merrimac Co., 14 Gray, 586; Lewin on 
Trusts, ch. 1, marg. p. 15; Id., ch. 9, marg. pp. 110-128, 
132; Lill on Trustees, (ed. of 1867,) pp. 156, 157, and notes; 
Bouv. Law Dict., word “Trusts”; 3 Pars. Const., p. 383 to 
386; 2 Story’s Kq., (11th ed.,) 776, note 1a; 13 Ala., 241; 26 
Miss., 184; 19 Wend., 518; 2 Barb., 28.) 


Simpson & James, for appellees. 

I. The court decided correctly that appellant held only a 
mortgage upon the land, and that appellees were rightly in 
possession, (2 Story’s Eq. Jur., sees. 1018, 1019; 2 Wash. on 
Real Prop., pp. 6,45; 4 Kent’s Comm., pp. 142, 144; Stephens 
v. Sherrod, 6 Tex., 297, 301; Buchanan v. Monroe, 22 Tex., 
541; Henry v. Davis, 7 Johns. Ch., p. 40; 1 Vernon, p. 191; 
1 Eden, p. 59; 2 Eden, p. 113; Colwell v. Woods, 3 Watts, 
196.) 

Il. The court properly excluded the deposition of R. B, 
Fokes, with exhibits attached, because it was offered only to 
explain to the court a written obligation that was unambigu- 
ous. (1 Greenl. Ev., sec. 275; Self v. King, 28 Tex., 553, 
554; Reid v. Allen, 18 Tex., 248; Epperson v. Young, 8 Tex., 
135; Callison v. Gray, 25 Tex., 87; Rockmore v. Davenport, 
14 Tex., 604; Heatherly v. Reeord, 12 Tex., 50; Kunkle v. 
Woltersberger, 6 Watts, 180; Colwell v. Woods, 3 Id., 188, 
196; 1 Hillyard on Mortgages, ch. 5, sees. 3-5.) 

Ill. Fokes’ deposition, even if admitted, could not have 
changed the result of the suit. 


GouLpD, Associate J ustice.—Appellant, claiming to be the 
legal owner of 2,280 acres of land, valuable mainly for the 
guano in a cave inhabited by bats, brought suit against the 
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appellees to recover possession, and to enjoin them from re- 
moving the guano. The land was the separate property of 
Mrs. 8. E. Weir, who, joined by her husband, Henry Weir, 
gave a deed of trust thereon to secure the payment of $1,000 
to one Firebough, and at a sale regularly had under said trust 
deed on March 7, 1876, J. R. Fokes became the purchaser 
for the sum of $802, (that being about the balance of the debt 
then unpaid,) and received an absolute conveyance from the 
trustee. On the same day said Fokes executed the following 
instrument : 

“THe Stare oF Texas, , 

* County of Bexar. 

« Know all men by these presents, that whereas on this the 
7th day of March, 1876, the following-described land was sold 
at trustee’s sale, viz., 2,280 acres, more or less, situated on 
the waters of the Cibolo, in Comal county, Texas, fifteen 
miles west of New Braunfels, headright of Toribio La Sago, 

~ which sale was made by W. B. Leigh, trustee under a deed 
of trust executed by HI. and 8. E. Weir in favor of W. IT. Fire- 
bough, and whereas said land was bought by me, and the 
deed will be made to me, but really in trust for the said IL. 
and 8. E. Weir: Now, therefore, should the said H. and 8. E. 
Weir repay me by the 7th of September next the amount of 
the purchase-money paid by me, $802 and costs, with interest 
from date at the rate of one and a half per cent. per month, 
principal and interest, and also $185 with interest at eight 
per cent. per annum, principal and interest, in United States 
currency, I lereby bind myself, my heirs, and legal repre- 
sentatives to reconvey to the said I. and 8. E. Weir the above- 
described property, and in case of default in complying with 
this agreement, then this obligation is to become void and of 
no effect. 

“Witness my hand this day and date first above written. 

(Signed,) «B. R. Foxes. 

“Witnesses: W. R. Wallace, Geo. M. Gordon.” 

On July 13, 1877, Fokes conveyed the premises by quit- 
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claim deed to appellant Walker, the consideration recited 
being $1,075. 

The defendants, McDonald and others, held under a lease 
from Henry Weir, of date January 25, 1877, giving the right 
to excavate and export the guano from the bat cave for two 
years from March 1, 1877; and answered, claiming that Fokes 
bid off the land in pursuance of an agreement with Henry 
Weir, that he should bid the amount due, and take a deed 
from the trustee to secure to him the repayment of said sum 
of $802 and the further sum of $185; that the sole interest 
of Fokes was that of mortgagee; that the actual possession 
and control of the premises had after the sale remained with 
Weir and wife; and alleging that Mrs. Weir (her husband 
having died) had tendered to Walker the principal and in- 
terest of the claim secured by the (alleged) mortgage, but 
that Walker had refused to receive it. 

Walker, in an amended petition, denied that Fokes pur- 
chased in pursuance of any agreement, claiming that he pur- 
chased absolutely for himself, and afterwards voluntarily, 
and without any consideration therefor, executed the instru- 
ment giving the right to repurchase within the time speci- 
fied, but not thereafter; and that it was so understood by 
Fokes and Weir and wife; and that it was only after the fail- 
ure of Weir and wife to comply with the terms on which 
they were to repurchase, and after the death of Weir, and on 
information that Mrs: Weir had abandoned the idea of re- 
purchasing, that he bought of Fokes; stating further, that 
the only tender made was to him after he had purchased. 

A jury was waived, and, no other evidence being admitted 
save the title papers, the cause was submitted to the court, 
resulting in a judgment in favor of defendants. It appears, 
by bill of exceptions, that the plaintiff offered in evidence 
the deposition of Fokes and sundry letters, some from Weir 
after the trust sale, for the purpose of explaining the trans- 
action and showing the understanding of the parties in regard 
to the agreement for a reconveyance; but the court, on objec- 
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tion, excluded said evidence, holding that the purport and 
legal effect of the instrument entitled a defeasance was ap- 
parent, and needed no explanation. If, upon the face of 
that instrament, it was free from ambiguity, and, taken in 
connection with the deed from the trustee, its legal effect was 
to make Fokes a mere mortgagee, then the court did not err 
in its judgment or in the exclusion of evidence. (1 Iilliard 
on Mort., ch. 5, sec. 25; citing 6 Watts, 130.) But in our 
opinion the instrument is ambiguous, and may show, accord- 
ing to the circumstances and the intention of the parties, a 
mortgage to secure money advanced, or a conditional sale or 
agreement to resell. These transactions are so nearly allied, 
that it is often difficult to distinguish them, and their real 
character is frequently determinable only by looking behind 
the form given to the contract, to the real object and inten- 
tion of the parties, as construed by the law, under all the cir- 
cumstances. (Ruffier 7. Womack, 30 Tex., 339; Gibbs vr. Pen- 
ny, 45 Tex., 560.) The Pennsylvania cases, holding that where 
there is an agreement to reconvey the transaction is a mort- 
gage, independently of evidence that it was security for a 
loan, and that parol evidence was inadmissible to disprove 
this presumption, are in opposition to the current of author- 
ity. (3 Leading Cases in Equity, p. 641.) On the face of 
the papers, it does not appear that the real transaction was 
a mere loan of money, to be repaid, and that tie deed was 
taken by Fokes to himself in pursuance of an agreement to 
secure him the return of his money. The trust referred to 
in the instrument as affecting the deed to Fokes, may have 
been merely to permit a repurchase within the time specified ; 
and if there was an agreement previous to the trust sale, 
. such may have been its real purport. The legal effect of the 
deed from the trustee, and of the agreement to reconvey, is 
prima facie not to create a mortgage, but to vest the prop- 
erty in Fokes absolutely, subject to the right of Weir and 
wife to a reconveyance on compliance with the terms stipu- 
lated. If, on developing all the circumstances, it appears 
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that Fokes purchased in pursuance of an agreement which 
contemplated the repayment of the money, not merely at 
the option of Weir and wife, but at all events, then certainly 
he was a mere mortgagee. Equity leans towards construing 
the transaction into a mortgage, “ but it will not do violence 
to the understanding of the parties for the sake of convert- 
ing it into a mortgage.” (3 Lead. Cas. in Eq., pp. 641, 642; 
Glover v. Payn, 19 Wend., 518; Mason v. Moody, 26 Miss., 
184.) 

The question as to the nature of the transaction in this 
ease Was one of fact and intention, and the court erred in 
excluding evidence of the circumstances attending it, and of 
the acts of the parties showing how it was regarded by 
them. The depositions of Fokes and the letters offered were 
erroneously excluded; and without undertaking to pronounce 
on the effect of that excluded evidence, we are of opinion 
that its exclusion was such error as entitles appellant to an- 
other trial. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





JAMES A. RoosEvett, Ropert Hopes, anp L. D. James v. 
Groree W. Davis. 


1. VENDOR AND VENDEE.—A deed containing an express reservation 
of a lien on land conveyed for the payment of the purchase-monev. 
has the effect to make the perfection of the title dependent upon 
the payment of the purchase-money. Until such payment, the 
superior title to the Jand remains in the vendor. 

2. NOTICE OF UNPAID PURCHASE-MONEY.— The record of such a 
deed, which in its recitals gave the particulars as to the purehase- 
money notes, their respective amounts, time of maturity, &c., was 
notice of the condition of the title to the land atfecting subsequent 
purchasers. 

3. LIMITATION.—A purchaser by quit-claim deed before the maturity 
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of the purchase-money notes, or of any of them, will be considered 
as holding in subordination to the superior title, dependent upon 
the payment of the purchase-money, and not adversely to it. 
While that relation existed between the party in possession and the 
holder of the -purchase-money notes, limitation would not run in 
favor of such possession. 

4. LIMITATION, WHEN IT BEGINS TO RUN.—A sale by the holder of 
such superior title (the original vendor) to another, would be a re- 
pudiation of such relation, and from which limitation would run. 

5. SAME.—Until such repudiation by one of the parties, and made 
known to the others, limitation would not run against the notes, or 
by three, five, or ten years’ possession of the land, so as to defeat 
the right of the original vendor to recover the land under his supe- 
rior title. 

6. INTERVENOR.—That an intervenor may show title to an undivided 
interest in the land sued for in trespass to try title, does not affeet 
the right of the plaintiff to reeover who shows title to the remain- 
ing interest, as against defendant, who is a mere trespasser. 

Appeal from Ellis. Tried below before the Hon. H. Barks- 
dale. 

James A. Roosevelt brought suit on the 13th day of Decem- 
ber, 1871, in the ordinary form of an action of trespass to try 
title, against Robert Hodge, the appellee, George W. Davis, 
and others, the defendants below, to recover the possession of 
one league of land, it being the northern league of the Cham- 
bers eight leagues in Ellis county, setting out the boundaries 
thereof, and claiming the title to and possession of the same 
on the Ist day of January, 1870, when defendants entered 
and took possession by force, dispossessing plaintiff, and con- 
tinue to hold it from him. Plaintiff filed amended petition 
January 13, 1872, making other parties in possession defend- 
ants; and filed also a supplemental petition August 1, 1872, 
making Ellen H. Thompkins, who was also a claimant, a 
party defendant. 

The appellee, who was one of the defendants below, filed 
his answer January 5, 1872, and three amended answers, (one 
May 20, 1874, one January 2, 1875, and one January 2, 1875,) 
presenting: 1st. General denial, and plea of not guilty. 2d. 
A plea of the statute of limitations of ten years. 3d. Of five 
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years. 4th. Of three years. 5th. A superior title in defend- 
ant, specially deraigning his title, viz., grant to T. J. Cham- 
bers; conveyance from said Chambers to E. J. Lewis; from 
her to Ellen Cornell; from her to M. F. R. L. Cornell; from 
her to John P. Watson; from him to Joshua James; from 
him to T. Hf. MeCray; from him to the Telico Manufacturing 
Company; from judgment against said company, sale there- 
under, and sheriff’s deed to defendant Davis. 6th, Limita- 
tion of four years against the purchase-money owing by T. H. 
McCray to Joshua James. 7th. Payment of the purchase- 
money owing by McCray to said James. 

The plaintiff joined.issue with said defendant Davis, reply- 
ing: Ist. A denial of the allegations generally. 2d. That 
the purchase-money and obligations named in the deed from 
Joshua James to T. H. McCray, through whom defendant 
Davis claimed title, had never been paid; that an express 
mortgage lien had been retained in the deed to secure the 
payment of said purchase-money ; that McCray and his vend- 
ees having failed to pay the purchase-money, said James, hold- 
ing the superior title, had conveyed said title to Mathews, 
and he to the plaintiff. 

The appellant Hodge, who was defendant below, pleaded 
not guilty. 

The intervenor, L. D. James, set up a claim of title to one- 
half of said land, as heir of his mother, Mary K. James, de- 
ceased, who was the wite of Joshua James, in the State of 
Louisiana, charging that John P. Watsor held: said land in 
trust for said Mary K. James; that she was the equitable 
owner thereof; that by a decree of the District Court in the 
parish of Madison, Louisiana, it was decreed that said Watson 
should make the title to all lands in the State of Texas held 
by him in trust to her, which included the land in contro- 
versy; and that the plaintiffs were purchasers with full no- 
tice, Ke. 

The plaintiff Roosevelt replied to this, first, by a general de- 
nial; second, charging that Mary K. James.and.Joshua James 
30 
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were man and wife, and that the deeds operate an estoppel 
against intervenor; and third, that Mary K. James died, leav- 
ing three children; and claiming that in any event plaintiff 







. 


should recover one-half the land, and the interest of Joshua 
James and C, L. James, as heirs of their brother, &e. 

A jury was waived, and the cause submitted to the court. 
Judgment was rendered for the defendant George W. Davis, 
from which the plaintiff Roosevelt, the defendant Hodge, and 
the intervenor James appealed. 














J. W. Ferris, for appellant Roosevelt. 

I. A special mortgage lien having been retained in the 
deed from Joshua James to T. H. MeCray, under whom the 
appellee Davis claims, to secure the payment of the notes 








given for the purchase-money, and the notes not having been 
paid, the title to the land rémained in Joshua James; and as 







‘he, after default in payment, conveyed the land to Oliver 






Mathews, and he to the appellant Roosevelt, said appellant 





holds the better title; and it was error to decree the land to 
the appellee. _(Punlap vr. Wright, 11 Tex.,.603; Baker r. 
Ramey, 27 Tex., 59; Caldwell v. Fraim, 32 Tex., 326; Peters 
v. Clements, 46 Tex., 115; Ballard r. Anderson, 18 Tex., 
$85; Baker r. Clipper, 26 Tex., 629; Monroe vy. Buchanan, 
27 Tex., 245; Rebertson vr. Paul, 16 Tex., 476.) 

II. Although the notes may be barred by the statute, it is no 
bar to the recovery of the land, on default of payment of the 
purchase-money. (Dunlap v. Wright, 11 Tex., 604; Baker 
v. Ramey, 27 Tex., 59.) 

III. Plaintiff’s cause of action would not be barred under 
ten years after default by the vendee; and in computing the 
time, the period from the 28th day of January, 1861, until 
the 30th of March, 1870, must be excluded. 

This suit was brought December 13, 1871. The last in- 
stallment became due, on the sale from James to McCray, 
April 8, 1859. Deduet the period of suspension of the stat- 
ute during the war, and less than four years had run against 
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plaintiffs when this suit was brought. (Const. 1869; Walker 
¢. Emerson, 20 Tex., 711.) . 

IV. The possession was not adverse until Joshua James 
had repudiated his contract with McCray, by executing the 
mortgage deed to Mathews in 1866, and until the statute of 
limitations began to run, March 30, 1870. The possession 
was under and consistent with the Watson title. (Browning 
rv. Estes, 3 Tex., 476, Keys v. Mason, 44 Tex., 144; Walker 
rv. Lawler, 45 Tex.. 5388; Burr. Law Dict., 61, and cases cited; 
2 Smith’s Lead. Cases, 416—notes, 396; Zeller’s Lessee +. 
Eckert et a/., 4 How., 289; Burhans rv. Van Zandt, 7 Barb., 
92,100; 5 Cow., 74, 92. 99, 484; 16 Johns., 301; 1 Johns., 
157; Adams’ Eject., 57.) 

V. The presumption of payment of the purchase-money is 
overeome by producing the notes, and it is also overcome 
by proof of the isolvenecy of the obligor, McCray. (1 
Phill. Ev., 193, note; 11 Ves., 266; Boardman r. De Forest, 
5 Conn.,1; Daggett rv. Tallman, 8 Conn., 168.) 

VI. The presumption of payment from the statute of limi- 
tation may be also overcome by the existence of the war; and 
the period of the late civil war is judicially known. (Jack- 
son r. Pierce, 10 Johns., 414; Brewton rv. Connor, 1 Bay., 
482.) 

VII. The defendant Davis is not an innocent purchaser 
without notice. He is bound by the recitals of the deed from 
Joshua James to T. 1. MeCray, through which he claims title, 
(Peters rv. Clements, 46 Tex., 123,) and the record of said 
deed was notice. 

VIL. The defendant Davis claiming his title under 
MeCray, he held the land subject to, and in subordination 
to the better title of Joshua James, and which better title 
the said James has conveyed to appellant Roosevelt; and as 
defendant Davis got possession on faith of this contract, he 
cannot claim to hold adversely to plaintiff, certainly, without 
giving notice. (Keys 7, Mason, 44 Tex., 140.) 

IX. Joshua James having conveyed the land by general 
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warranty deed to Mathews, and he by general warranty 
deed to appellant Roosevelt, this appellant is subrogated to 
all the rights of Joshua James. (Peters 7. Clements, 46 Tex., 
115.) 

X. The appellee Davis holding a quit-claim title under 
McCray, has only such interest as McCray had, which is an 
equity—a right to the land on payment of the purchase- 
money; and as he refuses to pay the purchase-money, he 
cannot recover. 





























Kendall & Bradshaw, for appellee. 

I. We assert that one in possession of lands, holding under 
a deed, cannot be evicted at the suit of a remote vendor whose 
purchase-money remains unpaid, although that remote ven- 
dor may have given only a bond for title. (Dunlap +. Wright, 
11 Tex., 597; Robertson v. Paul, 16 Tex., 472; Ballard v. 
Anderson, 18 Tex., 384; 1 Hill. on Mortgages, 136, and au- 
thorities cited; Monroe v. Buchanan, 27 Tex., 241; Caldwell 
v. Fraim, 32 Tex., 310; Browning v. Estes, 3 Tex., 462; 
Scarborough.v. Arrant, 25 Tex., 131; Walker v. Emerson, 20 
Tex., 706; Secrest v. Jones, 21 Tex., 132; Fisher v. Foote, 25 
Tex. Supp., 311; Bradshaw rv. House, 43 Tex., 146; MeAlpin 
v. Burnett, 19 Tex., 500; Colquitt v. Thomas, 8 Ga., 258.) 

If. The second or third vendee holds a stronger position 
than the first vendee, as against the original vendor; and 
the only remedy as to such remote vendor is by suit to fore- 
close and sell to pay purchase-money. 

IIL. One holding from a vendee who holds under a deed 
registered, is protected under our statutes of limitation against 
the remote vendor; and such possession after registration of 
any deed subsequent to the original vendor’s deed, is adverse 
prima facie. (Winburn v. Cochran, 9 Tex., 123; Tinnin v. 
Mebane, 10 Tex., 253; De Cordova v. Smith, 9 Tex., 150; 
Robertson v. Wood, 15 Tex., 1; Burdett v. Silsbee, 15 Tex., 
604; Vardeman v. Lewis, 17 Tex., 10; Newsom v. Davis, 20 
Tex., 419; Harris v. Hardeman, 27 Tex., 249; Wright v. Dai- 
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ley, 26 Tex., 731; Mason v. McLanghlin, 16 Tex., 29; Tur- 
ner v. Smith, 11 Tex., 620.) 

IV. The vendee of a remote vendor cannot maintain a suit 
of “trespass to try title” against another vendee of the remote 
vendor; but the remedy is, first, a suit to cancel, in which the 
notes must be brought in, and an offer made to cancel; or, see- 
ond, a suit on the notes. And in either event, the maker of 
the notes is a necessary party. (See authorities above cited.) 

As to the claim of appellant Hodge, the testimony shows 
that Hodge knew of the sale of the land by James, not only 
by the record of the deeds, but by actual notice, and of the 
adverse possession of the land for some thirteen years before 
his (Hodge’s) purchase from James. (Watkins v. Edwards, 
23 Tex., 443; Mann v. Falcon, 25 Tex., 274.) 

Hodge was not an innocent purchaser; but even if he had 
been, the title he purchased was barred at the time he came 
into court and asserted it. 

As to the claim of the intervenor, L. D. James, we main- 
tain that the Louisiana court had no authority to decree title 
to land in Texas. (See Story on Confl. of Laws, sees. 538; 
543, 609; Watkins v. Holman, 16 Peters, (U. S.,) 57.) 

Nor did the decree purport to pass title to the land. It 
only ordered Watson to do so; besides, the decree did not 
identify this land. 


Winkler & Morris, for appellants Robert Hodge and L. D. 
James. 


Roserts, Curer Justice.—It is agreed that the legal title 
to the league of land in controversy was in John P. Watson 
on the 13th day of November, 1850, and all of the parties, 
except the intervenor, claim title by conveyances traced back 
to him. 

Roosevelt, the plaintiff below, claims title by and through 
a warra ity deed from Watson to Joshua James, dated No- 
vember 2, 1859, in the usual form: by a mortgage executed 
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by Joshua James and his wife Mary K. James, on the 6th of 
March, 1866, to Oliver Mathews, to secure a debt due to him 
from C. L. James, the son of Joshua and Mary K. James ; 
by a deed executed by Joshua and C. L. James September 
1, 1868, witnessed by intervenor L. D. James, another son, 
in satisfaction of the mortgage debt, Mary K. James having 
died in the meantime, after date of the mortgage and before 
that of this deed, leaving surviving her husband and said 
two sons, and another son, who afterwards died, without wife 
or issue surviving him; by warranty deed from said Matthews 
to Roosevelt, 31st October, 1868. This is a regular chain of 
the legal title, unless it is broken as to a part interest claimed 
hy L. D. James, intervenor, through his mother, as hereafter 
shown. These deeds were all recorded before the trial, and 
the mortgage was recorded in 1866. 

The claim of title of the defendant below, George W. 
Davis, is by a deed executed by Joshua James, with war- 
ranty, on the 21st of June, 1856, (before he got a deed from 
Watson,) to T. If. McCray, for and in consideration of a 
draft (that was protested) for $516.60, and three notes, (one 
for $4,669.44, due 8th of April, 1857; one for $5,000.37, due 
8th of April, 1858; and one for $5,341.50, due 8th of April, 
1859,) in which deed it is recited that said Joshua James 
“herein reserves a special mortgage and lien upon the land 
conveyed, to secure the payment of the foregoing described 
notes,” said deed being recorded June 21, 1856, the same 
day it was executed; by a quit-claim deed from T. II. Me- 
Cray to the Telico Manufacturing Company, July 10, 1857; 
by a judgment against said company, execution, and sheriff's 
sale, and purchase for $200 by George W. Davis on the Ist 
of March, 1859; and by possession of T. If. McCray, of: the 
said company, and of Davis, respectively, from the 21st of 
June, 1856, to the date of this suit, 13th of December, 1871. 

The claim of title of Hodge, one of the defendants below 
and one of the appellants, is by a quit-claim deed from Wat- 
son to him, dated in 1870, who, it is contended by plaintiff 
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Roosevelt, bought with actual and constructive notice of the 
plaintiff's title ; and Davis being in possession under deeds re- 
corded, he must have had notice of his claim. Tlodge’s right 
might, therefore, depend upon the defect and failure of their 
titles. 

The claim of title of L. D. James is by inheritance of an 
undivided interest in the land from his deceased mother and 
brother; by a judgment in the State of Louisiana, decreeing 
that Watson should * transfer and reconvey to the said Mary 
KX. James all the land and real estate in said deed in trust, or 
acquired in his trust capacity, in the States of Louisiana and 
Texas,” referring to property adjudged to have been held in 
trust by Watson for her under an agreement in 1848; the 
death of his mother in 1867, after the execution of the mort- 
gage by her and her husband to Mathews, and before the ex- 
ecution of the deed to Mathews by his father and brother 
and by the death of his brother, J. W. James, without wife 
or issue surviving him, after the death of his mother. 

The plaintiff contends that this decree, being rendered in 
Louisiana, could not of itself operate to affect the title to the 
land in Texas without the execution of a conveyance by Wat- 
son to her, in pursuance to the direction of the decree ; that 
the deed from Watson to Joshua James, reciting that it was 
executed in conformity with said decree, would not give notice 
of the decree being, as it was, in favor of Mary K. James; 
and that she having joined with her husband in the execution 
of the mortgage to Mathews in 1866 for this land, after the 
deed from Watson to her husband, and she in the mortgage 
having expressly relinquished her interest in the land, which 
was perfected by subsequent deed of Joshua and C, L. James, 
and witnessed by the intervenor, and, further, it being recited 
in said mortgage executed by her that the deed was executed 
from Watson to Joshua James in 1859, thereby showing her 
knowledge and recognition of the condition of the title of 
said land, the intervenor was estopped by her acts and aequi- 
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The cause having been submitted to the court without a 
jury, a judgment was rendered in favor of Davis, the defend- 
ant, thereby establishing his title to the land as superior to 
that of his co-defendant Hodge, to that of the intervenor 
L. D. James, and to that of the plaintiff Roosevelt. 

Although Joshua James had no title to the land when he 
executed the warranty deed to T. IL. MeCray in 1856, still, 
having obtained the title from Watson by deed executed in 
1859, McCray may be said to have had thereby fully such. 
title to the land as was conveyed to him by his deed, from 
its date, in 1856. . 

That deed, containing an express reservation of a lien on 
the land for the payment of the purchase-money, had the 
effect to make the perfection of his title dependent upon the 
payment of the purchase-money, and the notes given for it 
were, with the respective dates of their maturity, recited in 
the deed. Until said payment, the superior right to the land 
remained in Joshua James, so far as that deed was concerned. 
(Baker v. Ramey, 27 Tex., 59; Peters v. Clements, 46 Tex., 
115.) 

There is no evidence tending to show that MeCray, or any 
one else for him, ever paid any part of these notes. Two of 
the notes were not due at the date of his sale of the land to 
the Telico Manufacturing Company, on the 10th of July, 
1857; and the possession of the notes by plaintiff’s counsel 
on the trial was.consistent with the fact that they had not 
been paid. 

One of the notes was still due when Davis bought the land 
at the sheriff’s sale on the 1st. of March, 1859. The deed 
from Joshua James to T. H. MeCray being on record from 
its date in 1856, gave to the Telico Company and to Davis 
notice of the express lien reserved, and of the date of the 
maturity of the notes; and the Telico Company having re- 
ceived a quit-claim deed, and Davis having bought only such 
interest as the company had, Davis must be held to have 
‘taken and held the land in subordination to, and not ad- 
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versely to, the superior title of Joshua James, until James 
conveyed it by mortgage recorded to Mathews in 1866, 
which is the first fact tending to show a repudiation of the 
relations previously existing between the parties, created by 
the deeds, transmitting the rights in the land from one to the 
other of these respective parties. 

And until a manifest repudiation of such relation by James, 
or by McCray, or by the Telico Company, or by Davis, the 
notes being unpaid, the statute of limitations would not com- 
mence to run, either against the notes, so as to defeat James’ 
right to recover the land by his superior title, or to ran by 
possession of three, five, or ten years, as against his superior 
title to the land. (Keys v. Mason, 44 Tex., 144; Browning v. 
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Estes, 11 Tex., 237 ; Robertson v. Wood, 15 Tex., 4.) 

There is no evidence of any such repudiation previous to 
that time, and from that time there could be no bar of plain- 
tiff’s action to recover the land when the suit was brought in 
1871, under our Constitution and statutes. 

As the case is presented in the record before us, the plain- 
tiff appears to have the superior legal title as against the 
defendant Davis, and that, therefore, the judgment in favor 
of Davis is erroneous. 

As to the title of the intervenor, if he is not estopped, 
which question we do not decide, the title set up by him 
relates only to a part interest in the land, that does not en- 
tirely defeat the right of plaintiff to recover as against Davis, 
the defendant. 

As the facts may be presented differently upon another 
trial as to the intervenor, and as to Hodge, the defendant, 
and also as to defendant Davis, it is not deemed necessary 
to further discuss the matters involved in this case. 
Judgment reversed and cause remanded, 


REVERSED AND REMANDED. 
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A. W. Drprett v. P. D. Sirn. 


1. VENDOR'S LIEN.—Such fien depends upon the facts; a debt which 
is for the purchase-money for land sold remains a lien, unless waived 
expressly, or by the vendor taking other security, regardless of the 
form, or how the evidence of the debt may be changed. 

2. SAME.—A release or satisfaction of such note would destroy the lien 
for the debt of which the uote was evidence. 

3. VENDOR'S LIEN—CHANGE OF SECURITIES—PRACTICE,—St. Clair 
bought a tract of land at administrator’s sale, and executed his note, 
with Dibrell and Erskine as sureties, and also executed a mort- 
gage on the land, to secure the purchase-inoney. St. Clair was un- 
able to pay, and, by agreement among the parties, St. Clair deeded 
the land to his sureties, and the vendor released the mortgage, Dib- 
rell paying half the purchase-money, and Erskine executing his 
note for the remaining half. Suit was brought ou Erskine’s note, 
and against him and Dibrell, seeking to enforce the vendor's lien 
against Erskine’s half interest in the land. Pending the suit, Dib- 
rell bought, at execution sale, Erskine’s half, and set up his pur- 
chase as against the plaintiff. Before the decree, Erskine died, and 
his administrator was made a party : Held— 

1. ‘The vendor’s lien was properly enforced as against Erskine’s 
interest, and agaist Dibrell’s claim under the execution sale. 

2. That it was error to direct that the foreclosure sale be made 
by the administrator of Erskine. 
_ 3. The decree should have ordered the sale by the sheriff, and 
established the deficit as a claim against the estate. 


APPEAL from Comal. ‘Tried below before the Hon. [. N. 
Everett. 

Suit was originally brought in Guadalupe District Court, 
and the venue was changed to Comal county. This is the 
third appeal in this case. It was before the Military Supreme 
Court in 1868, (Smith v. Dibrell, 31 Tex., 259,) and the judg- 
ment reversed. A second appeal was heard in 1873, and 
the judgment appealed from reversed. (Dibrell v. Smith, 40 
Tex., 447.) <A third trial was had October 17, 1874, before 
the court, without a jury. 


‘The case in 40 Texas gives a sufficient history of the plead- 
ings and object of the suit. 
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On the trial below the plaintiff read in evidence (1) the 
deed from Smith, as administrator, &e., to J. Q. St. Clair, for 
the tract of land described in the pleadings; (2) the mortgage 
of St. Clair, for same land, to Smith, to secure the purchase- 
money note for $1,082, signed by St. Clair, principal, and 
Dibrell and Erskine as sureties, of same date with deed 
(January 31, 1857); (3) deed from St. Clair to Erskine and 
Dibrell for same land, of date 25th of February, 1858; (4) 
note, of date March 4, 1858, for $606, by A. N. Erskine to P. 
A. Smith, guardian, &c.; (4) release of said mortgage, signed 
by P. D. Smith, guardian, Xc., of date March 4, 1858. 

Erskine being dead, and his administrator having become 
a party to the suit, the testimony given by Erskine at a for- 
mer trial of the case was read, and is as follows: 

“ We, Erskine and Dibrell, became sureties on the note 
of St. Clair for the purchase-money for the land. Finding 
that St. Clair could not pay for the land, we proposed to 
Smith, that if he would give us time we would give our note 
for the purchase-money in place of St. Clair’s note, and take 
a title from St. Clair, and thus relieve St. Clair from liability; 
and to clear the land of ineumbrance, as of record, so that it 
could more readily be disposed of, Smith agreed to cancel 
the mortgage which St. Clair had given upon the land. 
There was nothing said about waiving the vendor’s lien, or 
in reference to it in any way. I did not understand that the 
vendor’s lien was released. When we executed the note, 
there was nothing said about it one way or the other. . 

“The note sued upon is one of the notes given to Smith 
for a portion of the purchase-money. Smith supposed, at the 
time we gave the notes, that they would be paid promptly. 
Smith was at the time acting as guardian. My undivided 
interest in the land was sold at sheriff sale, and said Dibrell 
bought it for twenty-two dollars. Dibrell, before the sale 
and up to the time it was made, had notice that the note 
sued upon was unpaid. The land, at the time of the sale, 
was worth four or tive hundred dollars.” 
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Dibrell read sherift’s deed, of date May 1, 1860, which 
conveyed all Erskine’s interest in the land to Dibrell. 

Tt was shown that plaintiff had settled with his wards, the 

original beneficiaries of the note. , 

The plaintiff Smith testified: “That he executed the re- 
lease of the mortgage in evidence, and that he surrendered 
up the original note given for the purchase-money of the 
land. He does not know what became of the note; thinks 
Dibrell tore it up. The note was for about $1,080. 

“ Dibrell and Erskine agreed to become responsible each 
for the one-half of the original note given by St. Clair, Dib- 
rell, and Erskine, if he (the plaintiff) would surrender said 
note and execute a release of the mortgage. Dibrell said, 
that unless the plaintiff did so he would not pay; and, in 
order to get the money, witness did release the mortgage, 
and give up the original note. Dibrell paid witness the 
_ one-half, ($606,) according to his promise, and Erskine gave 
his individual note for the other half of the debt, which he 
agreed to pay. 

“Witness received the original note as guardian of the 
minor heirs of C. A. Smith, to whose estate the note belong- 
ed. The wards are all of age. Witness had paid money to 
said wards from time to time; they have been paid in full, in- 
eluding the note sued on. Witness considered himself as the 
interested party plaintiff in this suit, and that the proceeds 
of it were his own. Witness thought Erskine insolvent when 
he (witness) released the mortgage; thinks St. Clair also was 
insolvent.” 

Judgment for plaintiff for the amount of Erskine’s note, 
subjecting his half interest in the land, and ordering its sale 
by Erskine’s administrator. From this judgment Dibrell 
appealed. 


John Ireland, for appellant.—From the opinion of Mr. Jus- 
tice Reeves, (40 Tex., 243,) in overruling a motion for a re- 
hearing, the court below gave judgment subjecting Dibrell’s 
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land to the payment of the debt sued on. From that judg- 
ment Dibrell has appealed. It will be seen that an important 
point in the testimony, when here before, is wanting now. 
Smith first testified—or, rather, the statement of facts said— 
that Dibrell told Smith that the land would still be bound 
for the debt. On the last trial Smith said this was a mistake, ° 
and it does not appear in this record. We think it clear 
that the mortgaged property and Dibrell were released from 
all responsibility. (1 Hilliard on Mortgages, 698, 699; Pease 
rv. Kelly, 3 Oregon, 417; Autrey v. Whitmore, 31 Tex., 623; 
McDonough v. Cross, 40 Tex., 251; Dibrell v. Smith, 40 Tex., 
447; Christman v. Wright, 3 Ire. Eq., 549; Botham v. McIn- 
tier, 19 Pick., 346; Story on Contracts, 995.) 

It is agreed by all the courts that the mortgage by St. Clair 
was released, and that in such a ease there is no vendor’s lien. 
When Erskine assumed half the debt, could that assumpsit 
create a lien where none existed? Would not the personal 
security of Erskine have the opposite effect, on the well- 
known principle that personal security will work a waiver of 
the vendor’s lien? (Parker v. Sewell, 24 Tex., 239; McDon- 
ough v. Cross, 40 Tex., 251.) 

Erskine, however, did not buy from Smith. He bought 
from St. Clair after (as shown in Erskine’s testimony) the 
arrangement had been made to allow St. Clair to sell; in 
other words, to destroy Smith’s lien, so St. Clair might sell 
relieved of the lien. 





W. E. Goodrich, for appellee—The judgment appealed 
from by Dibrell, is not a personal judgment against him, he 
being affected only by its decreeing the sale of the land to 
satisty the note for $606.20 given by Erskine. From this 
judgment Dibrell appeals. 

When this case was first before this court, it was held that 
the guardian could not release the lien; and this was not de- 
nied on the next trial of the case. (Smith v. Dibrell, 31 
Tex., 242; Dibrell v. Smith, 40 Tex., 447.) 
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St. Clair’s deed to Erskine and Dibrell was made Feb- 
ruary 25, 1858, and the release of the mortgage was March 
4, 1858. 

If Erskine, after the release, had conveyed for valuable 
consideration to one ignorant of the purchase-money not 

-having been paid, then the case of Autrey rv. Whitmore, 31 
Tex., 623, cited by appellant, would have been pertinent; 
but Dibrell was fully cognizant of all the facts, and in no 
sense an innocent purchaser. 

That the taking by the vendor of land, acting in his own 
interest, of a new security for the purchase-money, may be 
waiver of his lien, is not denied; but this does not apply to 
guardians, administrators, &c., acting in their representative 
capacity, whose duties are fixed by the statutes. (Smith v. 
Dibrell, 31 Tex., 242.) 

But there is no. new security in this case. Erskine alone 
gave the new note in lieu of the one to which he, St. Clair, 
and Dibrell were all parties. Can a part, taken from the 
whole, be held as new security, or as a good consideration ? 

Smith says that Dibrell would not pay him the half of the 
original note, unless he (Smith) would give up the old note 
and execute the release, and in order to get half of the money 
due his wards, he complied with Dibrell’s demand. 

It seems that Dibrell and Erskine agreed with St. Clair to 
take this land, and each pay one-half of the note; Dibrell 
does pay his half, trusting to Erskine to pay the other half; 
but having bought on May 1, 1860, at sheriff’s sale, for twenty- 
two dollars, on a judgment in his own favor, Erskine’s inter- 
est in this land, he tries to hold the land, claiming that the 
lien in favor of the heirs had been waived. 

Appellant, in his brief, says that Erskine bought of St. 
Clair after the arrangement had been made allowing him to 
sell. It was not necessary for St. Clair to get permission, 
and in fact his deed to Dibrell and Erskine antedates the so- 
called release more than a week. 

It was aimed, in the lower court, to make the judgment 
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rendered conform to the opinion of this court, as delivered 
by Mr. Justice Reeves, in overruling the motion for a new 
hearing. (Dibrell v. Smith, 40 Tex., 447.) : 


Moorr, AssoctaTE Justice.—The entire argument of coun- 
sel for appellant, and the only ground upon which we are 
asked to reverse the judgment in this case, rests upon an er- 
roneous supposition, that the vendor’s lien which appellee 
seeks to enforce is an incident. to the original sale of the 
land by Parris Smith, administrator of Charles A. Smith, de- 
ceased, to John D. St. Clair. If, in fact, there ever existed 
any such lien as a security for the purchase-money agreed to 
be paid by St. Clair for the land, it could hardly be supposed 
to have survived the discharge and cancellation of the note 
for security, of which alone it had any vitality or existence. 
By the subsequent arrangement by and between appellee, 
Peter D. Smith, St. Clair, Erskine, and appellant Dibrell, the 
sale of the land to St. Clair was cancelled, and resale of it 
was made by appellee to Dibrell and Erskine, or, rather, as I 
am inclined to regard the transaction, St. Clair, with the con- 
sent of appellee, sold the land to Dibrell and Erskine, in con- 
sideration of their satisfying and discharging his note +o Parris 
Smith. And in consummation of this arrangement, whether 
it should be regarded as a sale by appellee or St. Clair, Dib- 
rell paid for the one-half of the land conveyed to him by St. 
Clair, and Erskine executed to appellee the note upon which 
this suit is brought for his half. 

Unquestionably, if this note had been given by Erskine to 
St. Clair; from whom he got his deed, it not being otherwise 
secured, equity would have implied a lien upon the land for 
which it was given as a security for its payment, whether the 
note from St. Clair to Parris Smith had been paid or not; 
and if it had been transferred by St. Clair to appellee in pay- 
ment of his note, his right to the lien could not be denied. 
Certainly, the fact that, by previous agreement and under- 
standing among all parties in any way interested in the mat- 







































ter, the note, instead of being given to St. Clair and trans- 
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ferred to appellee, was given directly to him, will not, as be- 
tween the parties to the transaction and those cognizant of 
its nature and purpose, change its character, or operate as a 
waiver or disclaimer of the lien, which equity ordinarily infers 
in the absence of other security. 

Dibrell, however, was in no way interested in Erskine’s half 
of the land, or bound by the note given in payment for it; 
and whether it was secured by a vendor’s, or any other char- 
acter of lien, was a matter of no consequence to him when 
the transaction was consummated, Appellee’s failure, there- 
fore, to prove that he admitted that the land would be bound 
for all the unpaid purchase-money, does not tend to show that 
the lien was waived. Erskine, whose interest in the land 
alone has been held subject to the lien, testified that, although 
nothing was said in reference to it at the time, he did not 
understand that the vendor’s lien was waived. And he also 
testitied that Dibrell, when he subsequently purchased his 
(Erskine’s) interest in the land at sheriff’s sale for the in- 
considerable sum of twenty-two dollars, knew that the pur- 
chase-money for which he (Erskine) had given his note to 
appellee was still unpaid. In view of these facts, it cannot, 
we think, be denied that appellee was entitled to a decree 
against appellant for the sale of the half interest in the land 
bought by Erskine, for the purchase-price of which the note 
sued upon was given. 

But while we are of the opinion that appellee was entitled 
to a judgment for the sale of the land, we think it was error 
to direct its sale by Erskine’s administrator; and’ for this 
error, the judgment must be reversed and reformed, at the 
cost of appellee in this court. 

* Until the purchase-money was paid, Erskine’s interest in 
the land was in the nature of an equity of redemption. This 
interest, however, was subject to sale under an execution. 
All his title and interest in the land was consequently divested 
out of him by the sheriff’s sale, and passed to and vested 
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in Dibrell. Hence there was at the time of his (Erskine’s) 
death no title or estate in the land remaining in him which 
could descend to his heirs, or vest in his estate for purposes 
of administration. The court, therefore, erred in decreeing 
a sale of the land for the satisfaction of the vendor’s lien by 
Erskine’s administrator. The judgment should have ordered 
its sale by the sheriff of the county in which it is situated, 
(Paschal’s Dig., art. 1480,) with direction to apply the pro- 
ceeds to the payment of the judgment, and if there should be 
an overplus to pay the same to appellant; but should the 
amount realized from the sale prove to be insufficient to 
discharge the judgment, then that the remainder should be 
certified to the County Court, to be paid by the estate of 
Erskine in due course of administration. 

For this error, the judgment is reversed and reformed as 
above indicated, at the cost in this court of appellee. 


REVERSED AND REFORMED. 





Hovston AND Texas CEentTRAL R. R. Co. v. T. G. McGeues. 


1. FACT CASE, involving priority of location of a tract of land claimed 
by both parties. 

2. LOCATION— NOoTIcE.—A file or entry in a surveyor’s book is not 
notice of a location, unless such book be kept in the office of the 
surveyor, and be accessible to inspection, as provided by act of 1856. 
(Paschal’s Dig., 4573.) 

3. LOCATION.—A prior location, followed by the statutory diligence in 
making survey and returning the field-notes, is an appropriation of 
the land against any claim having its inception subsequent to such 
date. 

4. LocATION—EVIDENCE.—It is proper to submit to the jury, in a con- 
test between two locations, whether in point of fact a location or 
file was made in a book of entries kept for that purpose in the proper 
office; the date, as shown in an entry in a memorandum book of 
the surveyor, being insisted on as determining the true date of the 
entry. 

31 
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5. OPINIONS OF COMMISSIONER OF LAND OFFICE.—The opinions of 
the Commissioner of the General Land Office cannot change the 
effect of facts which determine -the priority of locations, and such 
opinions are not admissible in evidence. 

6. JUDGMENT, FORM OF.—That a judgment for defendant in an action 
of trespass to try title, with plea of not guilty, in addition to the 
ordinary judgment for the defendant, goes on to quiet defendant’s 
title, is no ground of reversal. 


AppEAL from Llano. Tried below before the Hon. E. B. 
Turner. 
The facts are stated in the opinion. 


Hancock, West § North, for appellant. 

I. The court erred in refusing the instructions asked by 
appellant. The instructions refused are set out in the opin- 
ion. (1 Paschal’s Dig., arts. 4573, 4574, and notes 1009, 
1010, p. 752; Id., art. 4526, p. 745; Ward v. Conner, 33 
Tex., 549.) 

II. Although the previous entry and location was not 
made on the surveyor’s book, yet the lawful surveys made 
under these valid certificates will give a superior right to that 
acquired by another party by virtue of a patent junior in date 
to such survey, unless the patentee can show a valid location 
er survey prior in date to the unpatented survey. (Wyllie 
v. Wynne, 26 Tex., 43; Sherwood v. Fleming, 25 Tex. Supp., 
408; Hollingsworth v. Holshousen, 17 Tex., 47; Lorton v. 
Pace, 9 Tex., 83.) 

Ill. The application and file actually made in the sur- 
veyor’s office by appellant, is notice to a subsequent locator, 
whether he found it in the file book or not. (Ward v. Con- 
ner, 33 Tex., 566; Morris v. Byers, 14 Tex., 278; McGehee 
rv. Chadoin, 80 Tex., 644.) : 

IV. The court erred in not granting a new trial, as the 
evidence showed that appellant had made a valid location 
and entry in accordance with law, and that appellee had con- 
structive notice of it, and the appellee had actual notice of 
the prior location and entry of appellant at and before the 
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time he made his location. (Byrne v. Fagan, 16 Tex., 391; 
Wilson v. Williams, 25 Tex., 64; Franklin v. Kesler, 25 
Tex., 158.) 

V. The evidence of J. J.Groos and copy of Kuechler’s let- 
ter were competent, and should not have been excluded from 
the jury. (Wilson v. Williams, 25 Tex., 64; Wells v. Fair- 
banks, 5 Tex., 582.) 

VI. The judgment of the court is not warranted by the 
pleadings. 

The defendant has no other pleadings than a general de- 
murrer and general denial and plea of not guilty, and he is 
not entitled to affirmative relief by the judgment of the court 
in this statutory action of trespass to try title. (McKey +. 
Welch, 22 Tex., 390; Herndon v. Rice, 21 Tex., 458; Patter- 
son v. Goodrich, 3 Tex., 331.) 


Mikemson & Fisher, for appellee. 

I. Did appellant, at the time of location and survey of ap- 
pellee’s certificate, have a valid file or survey? 

There must have been either a written file or entry desig- 
nating the land, which file or entry must have been made at 
the office of the surveyor, and recorded in the file or entry 
book belonging to the surveyor’s office; or, in the absence of 
this written file or entry, the appellant must have gone upon 
the land and designated it, and have had it surveyed prior to 
the intervening file or survey of appellee. (Paschal’s Dig., 
4573; Ward v. Conner, 33 Tex., 549; Fowler vr. Hilburn, 21 
Tex., 490; Hollingsworth v. Holshousen, 17 Tex., 43, 44; 
Lewis v. Durst, 10 Tex., 416. 

II. The court erred in its charge to the jury on the question 
of notice, and on the legal effect to be given to the patent. 

Ist. If appellee had notice, either actual or constructive, 
of a prior file or location made by appellant upon the land in 
controversy, then the judgment should be reversed. If not, 
then, so far as this proposition is concerned, it should not. 
(Lewis v. Durst, 10 Tex., 415, 416; Guilbeau rv. Mays, 15 
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Tex., 416, 417; Danforth v. Wear, 9 Wheat., 673; Matson 
r. Hord, 1 Wheat., 130; Johnson v. Pannel, 2 Wheat., 206; 
- Garnett v. Jenkins, 8 Pet., 75; Weir v. Van Bibber, 34 Tex., 
229.) 

2d. A patent is prima-facie evidence of title, and raises the 
presumption that all necessary steps have been taken to pro- 
cure a patent, viz., a valid certificate, a proper file, a proper 
survey, and that the field-notes were recorded and returned 
to the General Land Office within twelve months. 

It does not imply that the party’s right claiming under it 
commenced back of the date of the patent; and if it be- 
comes necessary to show a right anterior to that date, the 
party claiming under it must show how and when the right 
really attached. (Carter v. Spencer, 4 How., (Miss.,) 56; Sur- 
get v. Doe, 24 Miss., 118; Griffith v. Deerfelt, 17 Mo., (Ben- 
nett,) 31; Minter +. Shirley, 45 Miss., 376.) 

3d. We respectfully submit the following as the law: First, 
the entry, to be valid, must be made in writing, describing 
particularly the land sought to be located, which entry must 
be made at the office of the surveyor, and recorded in the file 
or entry book kept by the surveyor for that purpose, and must 
be accompanied with the file of the certificate or scrip; or, 
second, if made without entry, it must be followed by a sur- 
vey prior to the entry or location of any other certificate by 
some other person. (Paschal’s Dig., art. 4576; Ward v. Con- 
ner, 33 Tex., 545.) 

ILL. The only questions—priority of location and of notice 
were questions of fact, to be passed upon by the jury; and if 
there was a conflict of testimony, the jury had the right to 
reconcile the conflict, and give credit or weight to that por- 
tion of it that they saw proper. (Merriwether v. Dixon, 28 
Tex., 19; Montgomery v. Culton, 25 Tex., 156; Baldridge r. 
Gordon, 24 Tex., 288; Anderson v. Anderson, 23 Tex., 641; 
Cummings v. Rice, 19 Tex., 226; Alley v. Booth, 16 Tex., 
94; Chevallier v. Denson, 8 Tex., 439.) 
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Rozerts, Cuier Justice.—Appellant was the plaintiff in 
the suit of trespass for the trial of the title to the land in con- 
troversy. Appellee, the defendant below, plead not guilty. 
Plaintiff’s claim rested on two propositions of fact, as shown 
by the evidence stated in the briefs of both of the parties in 
advancing the case, upon which there was no material differ- 
ence between them. 

1. That plaintiff made a valid file upon the land before the 
file of defendant, MeGehee. 

2. If his file was irregular and not complete, it was sub- 
stantially sufficient, because MeGehee was put upon notice of 
it at the time he made his file subsequently. 

Under the first proposition of fact, the evidence as stated 
showed certainly that defendant made a file on the 17th of 
April, 1868. But as to the file of plaintiff having been pre- 
viously made, when it was claimed to have been made, to 
wit, on the 13th of May, 1867, or at any time previous to 
defendant’s file, there was a direct conflict of evidence,— 
Cowan, the surveyor, swearing that it was entered in the file 
book kept by him, and another witness swearing that it was 
not in the book previous to the defendant’s file, supported in 
a degree by several others. 

Upon the second proposition of fact, Cowan swore that 
plaintiff’s agent made a verbal designation of the land to be 
surveyed, pointing it out on the county map, and he (Cowan) 
entered it in his file book, which he kept for the purpose, the 
county not then having furnished him with a file book or an 
office; and that when the defendant’s agent, his son, made 
his file afterwards, he told the agent, and sent word to the 
defendant, about the previous file of plaintiff having been 
made. On the other hand, said agent of defendant swore 
that no such information was given or sent; that the file 
book referred to was examined and no such file was found; 
that the surveyor said the land was not then filed on; and 
this was supported by another witness, who then and there 
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examined the book with the agent, and stated that no such 
tile as that of plaintiff was then in the book. 

It was proved that plaintiff’s survey was made a few days 
after the date of defendant’s file, to wit, on the 23d of April, 
1868; and defendant’s patent issued for the land in 1872. 
The land sued for and claimed by the plaintiff was covered 
by the defendant’s file and patent. It is unnecessary to men- 
tion other incidental facts pertaining to the validity of the 
respective claims on each side. 

It was evident, that, under this conflict of evidence, this 
court could not reverse the judgment rendered in favor of 
defendant, upon the ground that the verdict was contrary to, 
or not supported by, the evidence. Therefore, the appellant, 
in making the brief upon which to advance the case, selected 
the assignments of error relating to errors of the court, in re- 
fusing the charges asked by the plaintiff, in giving the charge 
that was misleading, in excluding the evidence, and in ren- 

‘dering the judgment under which the propositions were made; 
and the subjoined facts, and other matters of record, were 
stated. 

The third assignment of error, first presented, is that “the 
court erred in refusing the instructions asked by appellant,” 
under which two propositions were set forth. 

“First proposition: The verbal designation of the land 
appropriated, made by the appellant to the proper surveyor, 
and the iudorsement by the surveyor at the time on the cer- 
tificate, and writing the application, or a full memorandum 
of it, in his book of tiles and entries, is as valid, if accompanied 
by the deposit with the surveyor of the land certificate at the 
time, and has the same effect as to notice to third parties, as 
an application and designation in writing signed by the party, 
‘and recorded in such tile book, would be.” That is a correct 
proposition only upon the hypothesis that such book was kept 
in the office of the surveyor as prescribed by the statute of 
1856, so as to be accessible to those who might desire to make 
a file on the same land. And in the absence of there being 
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a surveyor’s office in which said book was kept, a person sub- 
sequently making a file upon the same land should be put 
upon notice in some way or other, which alternative is not 
embraced in the proposition; and neither one of the qualify- 
ing tacts here brought fo view is contained in the statement 
of facts made under and in support of this proposition. The 
statement under this proposition should also have contained 
the substance of any charge that was given on this subject, 
or if none was given, that fact should have been stated, so as 
to have shown that it was not unnecessary for this charge to 
have been given. 

“Second proposition under the third assignment: Although 
the previous entry was not made on the surveyor’s book, yet 
the lawful surveys made under these valid certificates will 
give a superior right to that acquired by another party, by 
virtue of a patent junior in date to such survey, unless the 
patentee can show a valid location or survey prior in date to 
the unpatented survey.” 

There is a mistake in the charge, quoted in the statement 
under and in reference to this proposition, wherein it says 
“unless the claimant of the patented land could show a loca- 
tion or survey ;” the charge in the record says “location and 
survey,”—which is, as thus corrected, not a proposition that 
ean be legally maintained; for if there was a prior location 
without a survey, and the patent issued for the land thus 
located, it should be presumed, unless the contrary appeared, 
that there had been a survey, pursuant to said location, which 
authorized the patent to be issued. The said statement con- 
tains the evidence for and against the fact of the existence of 
a file made by or for plaintiff in the file book previous to the 
file of the defendant, and for and against the fact that any 
notice of such file was given to the defendant when his file 
Was made. It contains also a relation of facts, taking it for 
granted, that defendant’s file was made on the 17th of April, 
1868, a few days before the survey of plaintiff was made, 23d 
of April, 1868. Therefore, this second proposition, as cor- 
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rected from the record, is not supported by the statement of 
facts subjoined to it. 

The next assignment of error, under which there is a state- 
ment of matters in the record, is the fifth, which is, that “the 
court misled the jury in its charge;” and under which there 
is a “proposition,” to wit: “The application and file actually 
in the surveyor’s office, made by appellant, is notice to a sub- 
sequent locator, whether he found it in the book or not.” 

Under this, the statement contains two charges given by 
the court, and refers to the facts stated under the two propo- 
sitions that have already been noticed. 

The first quoted was, in substance, that if the defendant 
found no entry of plaintiff's file, and had no notice of it, 
“and made his file, in point of time, in the office of the sur- 
veyor, before that of the appellant was made of record, the 
appellee is entitled to a verdict.” 

This charge is certainly not in opposition to the proposition 
under consideration; for it requires, in order to find for the 
defendant, not only that he should not have had notice of ap- 
pellant’s previous right, but also that there should not have 
been of record a file of plaintiff when defendant made his file. 
Nor was that charge calculated to mislead the jury in refer- 
ence to the evidence stated under the first and second propo- 
sitions under the third assignment; for that evidence shows 
that the main matters in.controversy on the trial, as exhib- 
ited by the evidence, were: Did defendant have notice of any 
such previous file of plaintiff, and was it true in point of fact 
that any such file was made of record in the file book, before 
the defendant made this file?—to both of which issues this 
charge was responsive. 

So with the second charge quoted, which relates to the 
priority of the files, and submitted to the jury, in substance, 
that if the book called the file book was the book in which 

both the files of plaintiff and defendant were made, and it 
was in the office, open for inspection, they might consider 
the entries for plaintiff and defendant as there found, in 
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point of time, in connection with the other evidence, in ascer- 
taining which location and appropriation was first made. This 
is not opposed to this proposition; nor is it otherwise than 
that which should have been given upon the leading issue 
made by the whole of the evidence on the trial, as exhibited 
in the briefs of both of the parties. 

The seventh assignment of error was, that “the court erred 
in its rulings on the evidence,” under which two propositions 
were presented, as follows, to wit: 

« First proposition: The evidence of J. J. Groos was com- 
petent, and should not have been excluded from the jury.” 

The statement under this contains the evidence of Groos, 
in his depositions, as shown by a bill of exceptions, to the 
effect that he was Commissioner of the General Land Office; 
that there were certain entries, certificates, and letters in his 
office showing a conflict in the location ; and that of plaintiff 
was the first; and that he, as well as his predecessor, had 
written to the defendant to return his patent for cancellation; 
and that he was of the belief that the patent was improperly 
issued,—which evidence was objected to, on the ground that it 
was merely the opinion of the witness, which objection was 
sustained by the court. The objection did not embrace all 
that the depositions contained. But the opinion of the wit- 
ness was clearly inadmissible, and the matters stated by the 
witness as being in his office, as the foundation for that opin- 
ion, were obviously incompetent evidence to prove the facts 
recited. Nor does it appear that they were offered in evi- 
dence, separated from their connection with the opinion 
objected to; and if they had been, their exclusion would not 
be error, either with or without an objection. The certified 
copy of Kuechler’s letter, referred to in the second propo- 
sition, was also incompetent, and would have amounted to 
nothing more than an opinion of the commissioner who 
wrote it. 

We are of opinion that it was not error to exclude the 
depositions of Groos or the letter of Kuechler. If they had 
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been admitted, they could not have destroyed, or even weak- 
ened, the legal effect to be given to the patent that was issued 
to the defendant. 

The eighth assignment of errors is, that “ the judgment of 
the court is not warranted by the pleadings.” 

It is an ordinary action of trespass to try the title to the 
land, with a plea of not guilty, and the verdict being for the 
defendant, a judgment was rendered that the plaintiff take 
nothing by its suit; to which is added, that defendant be 
quieted in his possession of the land mentioned in plaintiff's 
petition, (describing it.) and that defendant have and recover 
of and from the plaintiff all right, title, and interest in and to 
said land. This addition is superfluous, and, being under- 
stood in reference to the nature of the suit in which it is ren- 
dered, cannot be held to have the effect to prevent a second 
suit by the plaintiff for the same land, under the statute; be- 
cause it has reference only to the result and immediate legal 
consequence of this suit, and contains no decree of injunction 
restraining plaintiff from any future action, such as might be 
rendered in a suit in equity to quiet the title to the land. 
Nor ean it be construed by implication to have any such legal 
effect. It can have no further effect than a declaration of 
record, that upon this trial the plaintiff showed the better title, 
and shall be left in possession of the land, actual or construct- 
ive; which is not inconsistent with the verdict of the jury, 
. though unnecessary and inoperative for any purpose beyond 
the defeat of the plaintiff in this suit. (Blessing v. Edmon- 
son, supra, 333.) 

The general principles of law relating to the validity and 
priority of locations and surveys, and the legal effect of pat- 
ents, are well settled by the decisions of this court; and there 
are no peculiar features in this case that call for a discussion 
of them. (Lewis rv. Durst, 10 Tex., 415; Gilbeau v. Mays, 
15 Tex., 416; Ward v. Conner, 33 Tex., 549; Hollingsworth 
v. Holshousen, 17 Tex., 49; Pitts v. Booth, 15 Tex., 456.) 
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See the laws of 1837 and 1856, concerning designations, files, 
and surveys. (Paschal’s Dig., arts. 4526, 4573-75.) 

We are of opinion that no such errors in the charge of the 
court, given or refused, and in the rulings of the court upon 
the evidence, as are presented for our consideration, will re- 
quire the reversal of the judgment. 

Judgment affirmed. 

AFFIRMED. 





J. C. CHRISMAN ET AL. V. E. H. GRAYHAM ET AL. 


1. TRIAL OF RIGHT OF PROPERTY—JURISDICTION.—Property levied 
on under an execution from the District Court was claimed by a 
third party, under the statute, by affidavit and claim bond. The 
officer making the levy appraised the property at four hundred dol- 
lars: Held, That the District Court did not have jurisdiction to try 
the issue raised by the claim. 

2. CLAIM BOND MAY BE SET ASIDE.—Sureties may, within one year 
from the date a claim bond has been declared forfeited, institute 
proceedings to set it aside, so as to prevent it from having the effect 
of ajudgment. (Paschal’s Dig., 4625.) 

3. SAME—PRACTICE.—The District Court having assumed jurisdiction 
to try title to property claimed under the statute and appraised at 
$400, the sureties would have the right to relief by injunction suit or 
motion, so as to prevent the abuse of the process of the court with- 
out jurisdiction. 


Error from Coryell. Tried below before the Hon. J. R. 
Fleming. 
The facts are fully stated in the opinion. 


J. C. Stone, for plaintitis in error. 
Themas Rock, for defendants in error, suggested delay. 
Roserts, Cuter Justice.—The matters presented in the rec- 


ord are as follows, to wit: E. H. Grayham recovered a judg- 
ment in the District Court of Coryell county, in 1875, against 
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8. B. Raby, for over $3,000, upon which an execution was 
issued on the 26th day of June, 1877, by the clerk, (M. R. 
Hood,) and on the same day a constable (F. W. Lutterloh) 
levied upon the half interest of a growing crop of cotton on 
twenty acres of land situated on Raby’s homestead, and rented 
to a tenant for half the crop, and upon a fourth interest of 
ten acres of cotton rented to another tenant as the property 
of said Raby, valued by said constable at the sum of $400. 
Said property was advertised for sale, but before it was sold 
—‘o wit, on the 11th of July, 1877—J. C. Chrisman claimed 
the property, as afterwards is made to appear, on the ground 
that before said levy he had brought Raby’s interest in said 
crops, having given him his note for $500 for said crops and 
for 300 bushels of wheat; and on the day last mentioned— 
11th of July, 1877—said Chrisman made affidavit of claim 
and gave claim bond, with sureties (Cumby and Ellis) in the 
sum of $800, to try the right to said property so levied on. 
Trial was had in the District Court of Coryell county on 
the 10th of September, 1877, in which it was adjudged that 
the property was liable to be sold under the execution, and 
that Grayham should recover of Chrisman and_ sureties 
(Cumby and Ellis) $40, being ten per cent. upon the value of 
the property as assessed and returned on the execution by the 
constable, Lutterloh. At the same term, upon a motion for 
new trial, made by Chrisman, it was adjudged that a new 
trial would be granted unless Grayham would file in court a 
remittitur of the $40. E. M. York, attorney for Grayham, 
on oath stated that he handed the written remittitur to the 
elerk during said term, and the clerk (M. R. Hood) on oath 
stated that “perhaps he did and perhaps he did not; he has 
never been able to find it.” Before the expiration of ten 
days from the rendition of said judgment, Chrisman tendered 
back the cotton levied on to Lutterloh, the constable; took 
back his note from Raby, and gave him back the cotton and 
wheat that he had bought from him. The constable (Lut- 
terloh)—probably under the advice of E. M. York, attorney 
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for Grayham, who wrote all the levies, forfeitures, and returns 
for the constable—refused to take back the cotton so tender- 
ed, because, as he said on oath, he did not think the property 
was in as good condition as when the claim bond was execu- 
ted, because the worms had destroyed the same. Chrisman 
and Raby stated that the cotton was worth more when ten- 
dered than when levied on, and Chrisman said it was not 
worth more than $135. One of the renters thought it was 
worth less when tendered back than when levied on. Another 
witness stated that a similar crop of twenty acres had been 
sold under execution about the same time, and bid off for 
fifty cents. On the 3d of October, 1877, the constable ( Lut- 
terloh) made a return upon the bond of the failure to return 
the property within ten days, and on the same day the clerk 
(M. R. Hood) made an entry declaring the forfeiture of said 
bond. On the 9th of October, 1877, before any execution 
had issued on this forfeited claim bond, and before an alias 
execution was issued in favor of Grayham against Raby on 
his original judgment, under which the execution had been 
issued and levied on the cotton, so far as the record shows, 
the plaintiffs (Chrisman and his sureties on the claim bond, 
Cumby and Ellis) filed this suit in the District Court of Coryell 
county against Grayham, the original plaintiff in the execu- 
tion and in the claim bond suit, and ILood, the clerk, and 
Lutterloh, the constable, to enjoin them and all other per- 
sons from issuing, or having issued, and from executing any 
process for the execution of the judgment upon the claim 
suit, and the judgment upon the forfeited bond; and praying 
for the setting aside of said judgment and bond as illegal 
and void, and setting forth as the main grounds for such re- 
lief the failure to file the remittitur, the tender back of the 
property, the excessive valuation of it by the constable, and 
that the property was not liable to the execution. The in- 
junction being granted, the plaintiffs gave bond, with Y. 8. 
Jenkins and W. W. Jones as sureties, and the clerk issued a 
writ to the sheriff or any constable commanding him to re- 
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strain the clerk, constable, and Grayham, and all persons act- 
ing under them, from attempting to enforce said judgments, 
or either of them, until further order. At the March term 
of said court the defendants filed exceptions, and answer on 
the facts under oath, and a motion to dissolve the injunction; 
and at the same term, the case being submitted to the court, 
a judgment was rendered dissolving the injunction and sus- 
taining the exceptions to the petition, except as to one fact, 
which was the correctness of the constable’s return that the 
property levied on had not been returned according to law; 
and upon the facts and evidence heretofore recited, the court 
adjudged that the judgment heretofore rendered against 
Chrisman, Cumby, and Ellis be set aside, and all proceed- 
ings thereunder enjoined, and that Grayham (one of the 
plaintiffs) have and recover of Chrisman, Cumby, and Ellis 
$135, and that he (Grayham) pay all of the costs. 

The petition for writ of error was filed, service of process 
waived, and bond filed on the 8th of March, 1878. Errors 
were assigned on the 9th of March, 1878. The transcript 
was applied for by plaintiff’s attorney on the 8th; delivered 
on the 23d of April, 1878. The transcript of the record was 
filed in this court on the 27th of April, 1878. Briefs not 
made out under the new rules by attorneys of plaintiff in 
error were filed in this court on the 2d of May, 1878, there 
being an agreement of counsel filed, that counsel for either 
side might file briefs at any time before the call of the case. 

The petition for writ of error having been filed since the 
1st of March, 1878, the case is brought into this court under 
the rules of court adopted on the 1st of December, 1877. 
The plaintiff in error not having prepared a brief in accord- 
ance with said rules, the defendant has submitted the record 
upon a suggestion of delay, with a statement of the case, 
under rule 44 of this court. 

The question to be considered is,—Had the District Court 
jurisdiction of this suit, as it was brought and determined ? 
It was brought for the retrial and the setting aside the judg- 
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ment of the District Court, rendered upon the trial of the 
right of property to the cotton levied on, adjudging the cot- 
ton to be liable to be sold under the execution, and to vacate 
and annul the legal effect of the declared forfeiture of the 
claim bond, for the failure to return the cotton to the consta- 
ble, as declared by his return. There is no equitable ground 
set up in the petition, such as fraud, mistake, accident, or 
trust, for opening up and setting aside the judgment rendered 
in the suit for the trial of the right of property; and it may be 
presumed—from the action of the court in sustaining in part 
the exceptions to the petition, and in indicating the issue which 
was to be tried, (the correctness of the return of the constable 
as to the tender of the cotton within the ten days after judg- 
ment,) and in the judgment that was rendered for the value 
of the cotton as proved on the trial—that it was regarded by 
the court, in part at least, as a proceeding which the obligors 
on the claim bond had instituted to set aside the claim bond, 
so as to prevent it from having the force and effect of a judg- 
ment against them for the sum of $400, the assessed value of 
the cotton. Such a proceeding in a proper case is permitted 
by the statute, whether it be instituted by motion, or by in- 
junction suit by the obligors on a bond that is declared hy 
law to have the force and effect of a judgment upon its for- 
feiture, if brought within one year from and after the forfeit- 
ure. (Paschal’s Dig., art. 4625; Janes v. Reynolds, 2 Tex., 
253; Testard v. Neilson, 20 Tex., 140.) A claim bond, upon 
its forfeiture, is declared by statute to have the force and effect 
of a judgment, upon which execution may issue for the value 
of the property. (Paschal’s Dig., art. 5316.) And when not 
otherwise found upon the trial, the valuation of the’ property 
in the return of the officer is taken to be the value of the 
property, which in this case was $400. (Wright v. Hender- 
son, 12 Tex., 45; Ratcliff v. Hicks, 23 Tex., 175.) 

The court, upon the trial of this suit, upon the evidence 
adduced, reduced the amount to be. recovered on the bond 
from $400, the estimated value of the cotton in the consta- 
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ble’s return, to $135, the value of the cotton as proved on 
the trial in this suit. The effect of this adjudication was to 
maintain the validity of the judgment as to the liability of 
the cotton to the execution levied on it, the correctness of 
the constable’s return as to the non-delivery of the cotton 
within the ten days after judgment, and only to reduce the 
amount of the consequent recovery to the amount established 
on the trial to be the true value of the cotton levied on. Or, 
in other words, full effect was given to the judgment in the 
suit for the trial of the right of property, and to the claim 
bond as having the force of:a judgment, except only as to 
the amount of the liability of the obligors on the forfeited 
claim bond, and that amount was fixed by the adjudication 
at $135. Whether the cotton, as a growing crop, in July, 
was subject to a levy or not, it having been claimed by Chris- 
man as personal property previously bought by him, and judg- 
ment having been rendered against him defeating his right to 
the cotton, whatever was involved in the claim suit as between 
him and Grayham, the plaintiff in the execution, was concluded 
by the judgment rendered in it until it was appealed from and 
reversed, if the District Court had jurisdiction of the claim 
suit instituted by Chrisman. It would seem, however, that 
the District Court did not have jurisdiction of that suit, as it 
was a suit for the trial of the right to property levied on by 
a writ of execution, when the property levied on was not 
equal in value to $500. (Const. 1876, art. 5, sec. 8.) The 
constable valued the property at $400, as shown by his re- 
turn, and the judgment on the trial of the right of property 
did not vary that valuation, but the ten per cent. damages of 
$40 were rendered upon that, as the recognized valuation of 
the property levied on. 

If that judgment had been appealed from, the Supreme 
Court would have reversed the judgment and dismissed the 
case for want of jurisdiction in the District Court to hear and 
determine it. The effect of that judgment was to fix the 
amount of recovery on the bond at $400, as the parties on 
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the trial had acquiesced in the valuation of the property by the 
constable at that amount. The bond being declared forfeited, 
would have the force and effect of a judgment for the amount, 
if the District Court had jurisdiction of the case in which it 
was rendered. (Wright v. Henderson, 12 Tex., 46.) 

The court, in the trial of this case, set aside and enjoined 
the judgment of the District Court which gave this bond 
that legal effect, but at the same time recognized its force 
in giving legal effect to the bond to the extent of $135, cor- 
responding to the value of the cotton as proved in the trial 
of this case. In that,there was error, if the court in this suit 
could have revised and reformed the judgment, because the 
judgment which gave this claim bond any legal effect what- 
ever was rendered in a claim suit of which the District Court 
had no jurisdiction. This suit being a proceeding to open up 
and readjudicate a judgment rendered in a case of which the 
District Court had no jurisdiction, and which, in effect, has 
been done by the court by the judgment rendered in this 
vase, the judgment must be reversed and the case dismissed. 
If there had been a writ of execution issued upon this forfeited 
bond against the obligors, treating it as having the force and 
effect of a judgment, and the plaintiff Grayham had sought to 
enforce it by a levy upon their property, the obligors might, 
by an injunction suit or by a motion, have ealled upon the 
District Court to enjoin or set aside its process so issued upon 
an invalid judgment, and the District Court would have had 
the power to entertain such a proceeding to correct the abuse 
of the process of the court, just as it would have power to 
stay or supersede the process of execution issued upon a 
judgment in that court which had been fully paid. 

This is not such a case, nor was it so tried and determined 
in the District Court. Therefore the judgment is reversed 
and the cause dismissed. 

REVERSED AND DISMISSED. 
32 
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. PLEADINGS—TRESPASS TO TRY TITLE.—In an action of trespass to 
try title in the ordinary form, with the plea of not guilty, the equi- 
ties of parties to the suit in the land in controversy, which was sold 
under a decree foreclosing the vendor's lien, and which equities 
grew out of the relation of the parties prior to such sale, will not be 
inquired into. The equities must be set out in the pleadings. 

2. TENANTS IN COMMON.—Parties acquiring titles to parts of a tract of 
land subject to an inecumbranee by different instruments and at dif- 
ferent times, there being no agreement between them respecting 
the title, are under no such relation to each other as to prevent one 
of them from purehasing such incumbrance, or an outstanding title 
to the whole tract, in his own right. 

3. ORDER OF LIABILITY TO SALE UNDER A DECREE ENFORCING AN 
INCUMBRANCE.—Ordinarily, where parts of an estate incumbered by 
a mortgage or lien are sold at different times, such tracts are liable 
to be sold in the inverse order of the date of such sales, the latest 
first. 

4. PRACTICE IN SUPREME CouRT.—A sheriff*s deed conveyed all the 
interest of the defendant in a foreclosure suit at the date of the de- 
cree; part of the land had been sold pending the suit; the point was 
not raised in the court below: Held, That the question as to the 
effect of the sheriff’s deed will not be limited so as to exclude that 
sold pending the suit, and, before the decree, when first raised in the 
Supreme Court. 

. SHERIFF SALE—LEGAL TITLE.—In ease of a judicial sale made under 

a valid subsisting judgment or decree authorizing the execution or 

order of sale under which the officer acted, where the proceedings 
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are regular, resulting in a deed to a purchaser, such purchaser takes 
a title which will be held valid until set aside by proceedings had for 
that purpose. 


Appeat from Washington. Tried below before the Hon. 
I. B. MeFarland. 


The facts sufficiently appear in the opinion. 


Giddings § Morris, for appellant, cited and discussed Wil- 
lard’s Eq., 106, 119, 454, 251; Clowes v. Dickenson, 5 Johns. 
Ch., 2535; Gill v. Lyon, 1 Johns. Ch., 447; 2 Story’s Eq., see. 
1253; Stevens v. Cooper, 1 Johns, Ch., 425; Webb v. Maxan, 
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11 Tex., 678; 1 Stery’s Eq., 310, 405, 406; Giddings +. 
Steele, 28.Tex., 734. 





Sayli s & Bassett, for appellee. 

I. As to the priorities between different purchasers of prop- 
erty chargeable with a lien, and as to which of the lands is 
to be first subjected to the charge, there is contrariety in the 
decisions. 

“The general rule now acted upon by courts of equity, is, 
that where there is a lien upon different parcels of land for 
the payment of the same debt, and some of those lands still 
belong to the same person, who in equity and justice owes, 
or ought to pay, the debt, and other parcels of the land have 
been transferred by him to third persons, his part of the land, 
as between himself and them, shall be primarily charged with 
the debt. This would seem highly reasonable as to the orig- 
inal incumbrancer. But it has been further held, that if he 
has sold or transferred different parcels of the land at different 
times to different persons as incumbrancers or purchasers, 
then, as between themselves, they are to be charged in the 
reverse order of the time of the transfers to them,—that is to 
say, the parcels last sold are to be first charged to their full 
value, and so backwards until the debt is fully paid; for it 
is said that the last purchasers are to take only as far as they 
may without disturbing the rights of the prior incumbrancers 
or purchasers, who, being prior in point of time, have a su- 
periority of right. But there seems great reason to doubt 
whether this last position is maintainable upon principle; for, 
as between the subsequent purchasers or incumbrancers, each 
trusting to his own security upon the separate estate mort- 
gaged to him, it is difficult to perceive that either has, in 
consequence thereof, any superiority of right or equity over 
the others. On the contrary, there seems strong ground to 
contend that the original incumbrance or lien ought to be 
borne ratably between them according to the relative values 


of the estates. And so the doctrine has been asserted in the 
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ancient as well as in the modern English cases on the subject.” 
(2 Story’s Eq. Jur., 1233v.) 

The strong inclination of Story to the latter rule appears 
from another passage: “On the other hand, cases may easily 
be stated where apportionment of a common charge, or, more 
properly speaking, where contribution towards a common 
charge, seems indispensable for the purpose of justice; and 
accordingly it has been declared by the common law in the 
nature of an apportionment towards the discharge of a com- 
mon burden. Thus, if a man owning several acres of land 
is bound in a judgment, or statute, or recognizance, operating 
as a lien on the land, and afterwards he aliens one acre to A, 
another to B, and another to C, &c.; then if one alienee is 
compelled, in order to save his land, to pay the judgment, 
statute, or recognizance, he will be entitled to contribution 
from the other alienees.” (1 Story’s Eq. Jur., see. 477.) 

II. The rule that the land remaining in the hands of the 
original debtor is first to be sold to satisfy a lien which is 
also a charge upon other lands which have been sold, was 
recognized by the parties to the suits above referred to tor 
the foreclosure of the vendor’s lien. The judgments of fore- 
closure were rendered in October, 1870, and did not, in their 
terms, relate to an antecedent period. The executions di- 
rected the sale of the interest possessed by the defendants 
Pressley and Perryman on the day the judgments were ren- 
dered, 7. ¢., the 17th and 21st of October, 1870, and the sher- 
iff’s deed purported to convey only such interest. On the 
day that the judgment was rendered, the defendants in those 
judgments had no interest in the land in controversy. ‘The 
execution did not authorize the sale of this land, and the 
sheriff’s deed does not undertake to convey it. 

So far as this record shows, the only tracts sold by Pressley 
out of lots 43 and 90, subject to the’vendor’s lien, were the 
lot in controversy and the lot purchased by Rippetoe, and 
by him sold to Pflughardt. All of lot number 90, and the 

balance of lot 43, were at the date of the judgment unsold, so 
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far as this record shows; and the sale under execution of all 
the right, title, and interest of defendants Pressley and Perry- 
man in lots 43 and 90, on the day the judgments were ren- 
dered, would operate to convey such unsold portions, which 
in law and equity were first liable for the satisfaction of these 
judgments. But it certainly would not pass title to portions 
which had been previously sold by Pressley. 

It was competent for the holders of the notes, who were 
plaintiffs in these judgments, to abandon their lien altogether. 
(Murphy v. Johnson, 17 Tex., 216; Gentry v. Lockett, 37 Tex., 
503; Cook rv. Love, 33 Tex., 487; Toland v. Swearengen, 39 
Tex., 447.). So they could have abandoned it in part, and 
limited the foreclosure to such property as remained in Press- 
ley when the judgment was taken; and whether this was done 
by accident or design, the purchaser under such execution 
would take no higher right. 

III. The title under which appellant holds was fraudulent. 

The cireumstances relied upon to establish fraud which 
vitiated the sheriff’s sale are— 

The debt upon which the judgments were rendered had 
been discharged ; the control of the suit had passed by agree- 
ment to the attorney of the defendant; and there were no 
bona-fide parties litigant. 

The evidence shows an arrangement by which judicial 
proceedings were used for a speculative purpose. 

The first purchase of the lien notes seems to have been 
made by Perryman and Pflughardt and their attorney, but 
before the sale is made all the money so advanced by Perry- 
man and Pflughardt is refunded to them, and the defendant 
Rippetoe holds the title acquired at the sherilf’s sale, on 
account of himself and their attorney. 

The property did not bring one-fortieth of its value. In 
-a short time after the sale, defendant realized, in gold, by his 
“ compromises,” over twenty-six times the amount of his bid 
in currency. (Allen ¢, Stephanes, 18 Tex., 658 ; Chamblee r 
Tarbox, 27 Tex., 145.) In the ease at bar, Wilkins, who had 
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bought from Rippetoe, and to.whom the tenant in possession 
would look for reimbursement, says “that he had a conver- 
sation with Dr. Rippetoe about the sale, and he thought Rip- 
petoe was bound to protect him, * * * * * * andin 
consequence of what Rippetoe said, did not attend the sale.” 

The impression of Wilkins, that the sale was made in the 
interest of the purchasers under Pressley, might have been the 
general. impression and the cause of the notably small price 
for which the property was sold. 

Another circumstance leading to the same conclusion, was 
the transfer of the notes to one of the defendants, he assum- 





ing all costs, and the subsequent control of the case by his 
attorney, who took the judgment against his own client. 

In Mackay v. Martin, 26 Tex., 57, it is said to be question- 
able whether a purchase by an attorney under his client’s ex- 
ecution, over which he had control, would not be deemed, in 
itself, invalid in England; and the chief justice, delivering 
the opinion, quotes the observation of Lord Thurlow, cited 
by Chancellor Kent in Howell v. Baker, 4 Johns. Ch., 118, 
- “that no attorney can be permitted to buy in things in a 
course of litigation, of which litigation he has the manage- 
ment. This, the policy of justice will not endure.” 

In the case last cited, a large body of land and a number 
of town lots of great value were sold together to satisfy a 
judgment for a small amount, and the court say : 

“It is scarcely possible that a sale in gross, pursuant to such 
a levy upon a mass of property, without any specific deserip- 
tion, embracing undefined and unascertained interests, could 
be a fair sale of the property for its full value.” 

In Ballard v. Anderson, 18 Tex., 377, it is held that the 
sale in gross of distinct parcels of property is void: * There 
could be no device by which property could be more ruin- 
ously sacrificed than the sale of large masses and distinct 
parcels of it together. In Tiernan v. Wilson, 6 Johns. Ch., 
412, the sheriff put up two lots of land, amounting to 466 
acres, for sale together, and they were struck off for $15. 
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The chancellor declared that the sale of the interest in the 
two lots was an abuse or breach of trust; any ten acres from 
either of the lots would probably have raised a sufficient 
amount; that to sell so large an amount was calculated to 
raise distrust as to the title and destroy the value of the 


sale.” 


Gov tp, AssocrATE Justice.—This is an action of trespass to 
try title, in ‘which Dwyer recovered of Rippetoe part of lot 43 
in the town of Brenham, claimed by the latter as a purchaser 
at a sheriff’s sale under two judgments rendered in October, 
1870, foreclosing a vendor’s lien on lots 43 and 90, as against 
W. B. Pressley, the original purchaser and maker of the notes 
sued on; and Perryman joined as claiming an interest in 
the lots, and claimed by Dwyer under a conveyance made by 
Pressley to Jennings on February 19, 1861, after suit brought 
on one of these purchase-money notes. The validity of the 
foreclosure sale. under which Rippetoe claims was the ques- 
tion at issue, the only pleadings on the part of plaintiff being 
an ordinary petition in trespass to try title, claiming rent; 
and on the part of ‘defendant, the plea of not guilty. Press- 
ley purchased the two lots of Browning in 1859, his deed re- 
citing the unpaid purchase-money notes,and on the same day 
that he made the deed to Jennings he executed another deed, 
conveying to Erwin a different part of the same lot, number 
43. This latter deed was filed for reeord at 3 o’clock P. M. 
of the day of its date, whilst that to Jennings was filed at 5 
o’clock p. M. of the same day; and it is claimed that this pri- 
ority of record is sufficient to show that the deed to Erwin 
was first made, Rippetoe purchased from Erwin; and in May, 
1861, sold, by deed with warranty, to Prindle; who. sold to 
Wilkens; who, in May, 1866, sold, also with warranty, to 
Perryman and Pflughardt. One of the suits on the purchase- 
money notes (they were. both in favor of assignees) was taken 
by appeal to this court, and the judgment reversed in 1867; 
and at a time when both suits were pending “ Perryman and 
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Pflughardt, and their attorney, purchased from Giddings & 
Giddings, attorneys of plaintiffs in those suits, the two notes 
in suit, with the understanding that the suits were to be con- 
tinued to judgment for their benefit, and to be subject to the 
control of Perryman and Pflughardt.”  Rippetoe afterwards, 
in connection with the attorney, became the owner of the 
notes, and was so at the time that the foreclosure sale was 
had, at which sale he bought in the lots for the sum of $100, 
Rippetoe claimed that the object of Perryman and Pflughardt 
in purchasing the notes was to protect that part of lot 43 
which they owned; and that his object was the same, he be- 
ing responsible by reason of his warranty to Prindle, under 
whom Perryman and Pflughardt claimed. At the time of the 
foreclosure sale the lots were worth three or four thousand 
dollars, and Rippetoe subsequently—mainly by sales with 
warranty, and partly by compromises with parties claiming 
portions of these lots under Pressley—realized from lis pur- 
chase over $2,400 and another lot. 

Upon this state of facts, (there is other evidence which it is 
not deemed material to state,) the court instructed the jury, 
in substance, that Rippetoe acquired no title to the lot in 
controversy by his purchase at sheriff's sale, and that at the 
most he was only entitled to a ratable contribution for the 
amount paid by him in discharge of the vendor's lien. 

The court also instructed the jury, that if the sheriff’s sale 
was frandulently made, by the connivance or with the knowl- 
edge of the defendant Rippetoe, it was absolutely void. 

In support of the charge of the court, it is claimed that the 
various purchasers from Pressley (all of whom took their re- 
spective purchases subject to the lien for the unpaid purchase- 
money) held subject only ratably with the others, * according 
to the relative values of the estates,” and without regard to 
priority of time in their purchases. In the recent case of 
Miller et «/. v. Rogers et al., (present term,) this subject was 
considered, and it was said to have “often been held, with 
some conflict of authority, that as between different parties 
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who purchased land from the mortgagor before such [fore- 
closure] suit, the land of the last purchasers shall be succes- 
sively and inversely resorted to before the lands of the pre- 
ceeding purchasers.” Such we are disposed to believe, both 
on principle and authority, to be the better doctrine. But it 
is claimed, and it is so held in the case just cited, that at all 
events the rule of equity is, “that when a part of the lands 
are still in the hands of the mortgagor they should be sold 
first, before those sold by him are resorted to in a suit to 
foreclose the mortgage.” 


of a foreclosure of the lien on all of the property subject 


But, certainly, in the ordinary case 


thereto, such equities must be set up in the pleading of the 
defendants, either in the foreclosure suit, or in some subse- 
quent equitable procedure. 

In this case, not only is there no pleading setting up such 
equities, but there is no evidence showing affirmatively that 
unsold parts of lots 43 and 90 remained in Pressley’s hands. 
We may dismiss, then, without further consideration, the 
question of the order of liability, or the rights of contribution 
between the different purchasers under Pressley. . The charge 
of the. court assumes that Rippetoe occupied such a fiduciary 
relation to Dwyer and the others holding under Pressley, that 
any title acquired by his purchase would be in trust for them. 
If he and Dwyer had been joint tenants, or co-partners, or 
tenants in common holding under the same instrument, his 
purchase of an incumbrance on the estate would be held, “ at 
the election of his co-tenants, within a reasonable time, to 
inure to the equal benefit of all the tenants, upon condition 
that they will contribute. their respective ratios of the consid- 
eration actually given.” See Roberts ¢. Thorn, 25 Tex., 785, 
where this subject is considered, and the conclusion reached 
that tenants in common, acquiring their interests under dif- 
ferent instruments at different times, and there being no 
agreement between them respecting the title, are under no 
such relation to each other as to prevent one of them from 
purchasing an outstanding title or incumbrance. Here, Rip- 
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petoe at no time was ever a tenant in common with Dwyer. 
At one time he held under Pressley a different part of lot 43 
from that claimed by Dwyer, and, by reason of his warranty, 
he was interested in the removal of the common incum- 
brance. We are unable to see how that fact disqualified lim 
from purchasing otherwise than in trust for Dwyer and others; 
and in the absence of authority supporting the doctrine laid 
down in the charge, we hold it to be erroneous. If the judg- 
ments under which the foreclosure sale was had were subsist- 
ing and unsatisfied, Rippetoe’s purchase thereunder, at a regu- 
lar sale, gave him a title superior to that of Dwyer, notwith- 
standing there may perhaps have been equities which Dwyer 
and others could, at least, perhaps, at one time have asserted. 

The sheriff’s deed purports only to convey the interest 
possessed by Pressley and Perryman on the day the judg- 
ments were rendered, and, it is claimed in appellee’s brief, 
does not atfect those parts of the lots which were conveyed 
by Pressley before that time, not held by Perryman. The 
record contains no evidence that any such point was made 
in the court below; and as no authority has been adduced for 
limiting the effect of the judgment of foreclosure and the 
order of sale by the deed of the sheriff, we will only say that 
we do not regard it as a good ground for refusing to reverse 
the judgment. 

The court submitted to the jury various instructions on the 
subject of fraud in the foreclosure sale. Our opinion is, that 
in case of a judicial sale made by virtue of a valid subsisting 
judgment or decree authorizing the execution or order of sale 
under which the officer proceeds, where the proceedings are 
regular, resulting in a deed to the purchaser, he takes a title 
which is valid until the sale is set aside. (Owen v. City of 
Navasota, 44 Tex., 522, and authorities cited.) Ilowever 


liberal our laws in admitting evidence under the plea of not 


guilty in cases of trespass to try title, there is no authority for 
granting such affirmative equitable relief as avoiding a sher- 
iff’s deed for irregularities in the sale, when it is not prayed 
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for. (Ayres v. Duprey, 27 Tex., 594.) If there are any 
equitable grounds for setting aside the sale at which Rip- 
petoe purchased, they should be set up in accordance with 
equitable principles,—profiering to do equity, and praying 
for the relief needed. 

Under the view which we take of the case, the court erred 
in its charge, and in the admission of evidence on the issue 
of fraud in the sale at which Rippetoe bought. 


For these errors, without discussing other questions, the 


judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





Foster JOHNSON v. JOHN ELDRIDGE. 


. PATENTS, PRESUMPTION IN FAVOR. OF.—While a prior valid and 
subsistfig location and survey will prevail over a subsequent loea- 
tion and patent, yet the patent carries with it a prima-facie right to 
the land thereby granted by the State to the patentee. 

. SAME.— To rebut such presumption, it devolves upon the adverse 
claimant to clearly establish a prior or superior equitable right. If 
both -parties have equities, unless there is a decided preponderance 
the legal title must obtain. 

3. SURVEYS—ABANDONMENT OF LOCATION.—It is the clear intend- 
ment of the act of November 29, 1871, (Paschal’s Dig., 7096.) that 
no certificate which had been theretofore returned to the General 
Land Office should be withdrawn from the office, unless it had not 
been fully located, without an abandonment of the location and sur- 
vey previously made upon it. 

. WITHDRAWAL OF CERTIFICATE FORFEITS SURVEY.—A withdrawal 
of a land certificate by the holder, from the General Land Offiee, is 
an abandonment of a location and survey previously made under 
such certificate. 

. RELOCATION.—A relocation of such certificate upon the same land 
is a new appropriation, and is subject to all adverse rights in the 
land prior to such relocation. 

. PREEMPTION.—A settlement and survey by a preémptor under the 
laws prior to such relocation, appropriates the land, and has priority 
in right to such relocation. 
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7. PREEMPTION LAWs.—The actual settler and ocenpant of the soil has 
always been regarded with peculiar favor, both by the Legislature 
and the courts. Statutes giving preémptions and laws for the pro- 
tection of actual occupants have always been construed liberally in 
favor of such preémptor and occupant. 

8. PREEMPTOR MAY APPLY A LAND CERTIFICATE.—A preémptor havy- 
ing settled upon and designated fora homestead a tract of publie 
land, may apply to his preémption survey a land certificate, and 
obtain patent, without losing his priority of right in the land by his 
settlement and occupancy, as against one locating subsequent to his 
settlement as preémptor. 

9. RULES OF COMMISSIONER OF LAND OFFICE.—In the absence of 
statute regulations, rules prescribed by the Commissioner of the 
Land Office, and by which claimants are guided in obtaining pat- 
ents, are entitled to the highest consideration,—if, indeed, they are 
not to have conclusive effect. 


Apprat from Wise. Tried below before the Hon. J. A. 
Carroll. 

July 27, 1874, John Eldridge brought an action of trespass 
to try title in the usual form, in the District Court of Clay 
county, against Foster Johnson, for 160 acres of* land, de- 
scribed in the petition. The defendant pleaded not guilty. 
At a subsequent term, the parties amended, setting up the 
facts constituting their respective titles. 

The county-seat of Clay county was located on the land in 
controversy, the county claiming under the defendant. 

December 6, 1875, the plaintiff filed a motion for change 
of venue, supported by affidavit of three disinterested par- 
ties, on account of alleged prejudice against the claim of 
plaintiff. 

December 7, an agreement of parties was filed, consenting 
that the venue be changed to Wise county. On the agree- 
ment, an order was made changing the venue to the District 
Court of Wise county. 

October 3, 1876, the cause was tried without a jury, and 
judgment rendered for Eldridge, the plaintiff, for the land. 
Johnson appealed. 

’ The opinion contains a full statement of the case. 
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Welch, Piner & Austin, for appellant. 

I. The venue was improperly changed. (Const. of 1869, 
art. 5, sec. 9; Rogers vr. Watrous, 8 Tex,, 64; Bryan v. Sund- 
berg, 5 Tex., 424; 7 Tex., 76; 11 Tex., 144; 20 Tex., 370; 
21 Tex., 736.) 

II. Questions as to jurisdiction may be raised at any time. 
(Evans rv. Pigg, 28 Tex., 590; Sutherland v. De Leon, 1 Tex., 
250; Burleson +. Henderson, 4 Tex., 49; Wood v. Smith, 11 
Tex., 368; 22 Tex., 626.) 

IIT. Abandonment of location. (McMillan v. Warner, 38 
Tex., 410; McGimpsey v. Ramsdale, 3 Tex., 344; Hollings- 
worth +. Holshousen, 17 Tex., 41; Johns v. Pace, 26 Tex., 
270.) 

IV. The testimony as to opinions of the Commissioner of 
the General Land Office was irrelevant. (4 Bouv. Jur., 160; 
2 Bouv. Law Dict., 202; 1 Story’s Eq. Jur., 100, 102; Bilbie 
v. Lumley, 2 East, 469; Hunt v. Rousmanier’s Administra- 
tor, 8 Wheat., (8. C.,) 174; 1 Peters’ Supp., ch. 15-17; Stone 
v. Hale, 18 Ala., 561; 4 Bouv. Inst., 160; Will. Eq. Jur., 
59, et seq.; Champlin v. Laytin, 18 Wend., 414; Broom’s 
Legal Maxims, 197; 1 Story’s Eq. Jur., 110, ef seq.; Adams’ 
Eq., 168, and note; Lowndes ¢. Chisholm, 2 MeCord’s Ch., 
455; Gilbert v. Gilbert, 9 Barb., 534; Mellish +. Robertson, 
25 Vt., 603; Middleton v. Croft, 1 Stran., 1056; East India 
Co. vr. Tritton, 3 B. & C., 280.) 

V. The location made by Albert Eldridge in 1869, by 
virtue of certificate number 30,508, conferred no title on him 
or his assignee, because at the time of such location the land 
had already been appropriated by the application ot the D. 
C. Barrett certificate, number 1,333, which was still a valid 
subsisting location in 1869. 

The D. C. Barrett certificate was located upon a tract of 
land, including survey numbers one and two made for Eld- 
ridge, under the fifth section of the act of 10th of February, 
1852, entitled “an act concerning surveys of land.” (Pas- 
chal’s Dig., art. 4566.) A careful review of the various land 
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laws prior to this act, discloses the fact that the return of the 
certificate or other evidence of title to the General Land 
Office within a specified time was not considered or made a 
prerequisite to the validity of this location. Indeed, this was 
the first act which prescribed the time within which a survey 
should be made; and until its passage no diligence, in the 
absence of abandonment, was necessary. (Wyllie v. Wynne, 
26 ‘Tex., 45.) 

The only condition prescribed by the fifth section of this 
act, is that the field-notes shonld be returned to the General 
Land Office within twelve months from the date of survey. 
This requirement was complied with, the field-notes of the 
Barrett survey having been filed in the General Land Office 
on the 9th day of October, 1859. Unless there is some inter- 
vening law rendering the return of the certificate essential, 
it is manifest that on the first day of September, 1869, the 
location of the Barrett certifieate was still a valid location, 
and the land covered by it was not subject to the appropria- 
tion of Albert Eldridge. But it was insisted in the court be- 
low, by the appellee, that the first section of the act of August 
30, 1856, (Paschal’s Dig., art. 4573,) required the surveyor 
to return the certificate in every instance. It is doubtful 
whether this is a fair construction of that section, or, rather, 
that part of it which precedes the “proviso,” and especially 
is this true when it is construed with reference to the act of 
November 29, 1871, (Acts of 1871, 2d Sess.,) which we be- 
lieve to be the first law requiring the deposit of land certifi- 
cates in the land office within any particular time. But be 
that as it may, it is very evident that neither the seventeenth 
section of the act of 1837, hereinbefore referred to, nor the 
“proviso” of the above section, rendered even an entry or 
application necessary, and certainly neither ever required the 
return of the certificate. very man is supposed to know 
his rights and the law regulating them; and if a return of the 
certificate is necessary under the first part of section 1 of the 
act of 1856, it is very presumable that Barrett’s administrator 
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pursued the mode of appropriating land pointed out by the 
act of 1837 and the aforesaid “proviso,” which exempted 
him from making such return. 

If, then, there was no law prior to the act of 1871 which 
forfeited Barrett’s location, it follows that Eldridge’s certifi- 
cate, number 30,508, was located in 1869 on land which did 
not constitute a portion of the “vacant, unappropriated pub- 
lic domain,” and hence that such location was null and void 
ab initio. 

Admitting, however, that the act of 1852, or at any rate 
the act of 1856 before recited, rendered the return of Bar- 
rett’s certificate necessary,—no particular time is fixed by 
law for such return, unless the period specified for the return 
of the field-notes should by analogy be held as the limit. | 
However this may be, there is nothing in any of the acts 
which requires the certificate to be returned before the tield- 
notes. It is unquestionably true that Barrett’s administrator 
had twelve months from the Ist day of September, 1859, 
within which time to return such certificate. The act of 
November 2, 1866, entitled “an act to extend the time for 
renewing files of land certificates, making surveys, and re- 
turn of tield-notes,” extended the time for returning such 
field-notes, and consequently the certificate, until the Ist day 
of January, 1868. (Paschal’s Dig., arts. 8075, 7086.) 

Afterwards, by the act of November 29, 1871, (Paschal’s 
Dig., arts. 7089, 7096-7098,) the return of the Barrett cer- 
tificate within eight months from the time of its passage was 
rendered necessary, under penalty of forfeiture of location 
and survey. 

We submit, that this last act revived in every respect the 
location made by D. C. Barrett in 1859. If, then, the location 
of D. C. Barrett was a valid and subsisting location in 1872, 
what became of the location made by Eldridge in 1869? 

The various acts providing for the appropriation of the - 
public domain, either by certificate or preémption, evidently 
contemplate that the land to be located shall be “ vacant, un- 










































_ land attempted to be covered by the Eldridge certificate in 


location, and which conferred no title, nor raised any equities 


‘already referred this court to, the Barrett location became 


_ D.C. Barrett location, because of the want of correct maps, 





JOHNSON v. ELDRIDGE. {Austin Term, 








Argument for the appellant. 


appropriated public domain,” and we cannot think that the 


1869 comes properly within that category. It has been held 
that the location of a certificate upon vacant land severs it 
from the public domain, and that the location of another 
certificate upon the same land conferred no right upon the 
holder of the latter; but, on the contrary, the last location was 
null and void. (LILollingsworth v. Holshousen, 17 Tex., 50; 
26 Tex., 334; 20 Tex., 513.) 

We are inclined to the opinion that the location made by 
Eldridge in 1869, was made upon land not subject to such 


in his favor, 
Under our construction of the act of 1871, which we have 


forfeited, by the non-return of the certificate to the General 
Land Office, on the 29th day of July, 1872, which lett the 
land formerly covered by it subject to appropriation. 

Appellant Johnson was an actual settler on a part of the 
land surveyed under the Barrett certificate, and which is now 
claimed by Eldridge, as early as March, 1873, and while no 
application for a survey was made until a subsequent day, 
yet the land by actual settlement became severed irom the 
vacant public domain, and was not subject to Eldridge’s tile 
or location in May, 1873; hence it follows, as a necessary se+ 
quence, that Eldridge has no title, either legal or equitable, to 
the land claimed by defendant Johnson; and as the plaintiff 
must recover on the strengh of his own title, and not on the 
weakness of the defendant’s, we contend that the court erred 
in giving judgment for the plaintiff. 

By the location in 1869, the T. and N. O. R. R. certiticate, 
number 30,508, under which Eldridge’s claims, became for- 
feited. 

VI. It has been claimed by the appellee, that the location 
made by Albert Eldridge in 1869 was in conflict with the 
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or proper connection of surveys. But, on the contrary, it has 
been contended by plaintiff Eldridge that the Barrett location 
was forfeited in 1860, and the land subject to his entry in 
1869; or, in any event, if the Barrett location was not for- 
feited, that the survey of 1869 was void only as against those 
claiming in privity with Barrett; from which we infer, al- 
though Eldridge did not know just in what manner his title 
might acerue, that he was willing to speculate upon the 
chances of Barrett’s location being declared forfeited. It 
has ever been the policy of our State government to prevent, 
so far as possible, a conflict of locations and the accompany- 
ing complications necessarily iucident. It has also been its 
object to prevent speculation by the “ lariating of land.” 
And proceeding upon the hypothesis that “an ounce of pre- 
vention is worth a pound of cure,” the Legislature of the State 
of Texas, on the 30th day of August, 1856, passed an act com- 
pelling any person making an entry by certificate on land 
which appeared to be appropriated, deeded, or patented by 
the books of the proper surveyor’s office or records of the 
County Court or General Land Office, to abide the same, and 
in addition thereto forfeited the certificate. (Paschal’s Dig., 
4574, 4675.) 

Subsequent to the passage of this act, the Constitution of 
1869 was adopted. 

We contend that section 3 of article 10 of that document, in 
recognizing the former policy of the government, divested 
Eldridge of any claim against the State of Texas by virtue 
of his ownership of T. and N. O, R. R. certificate, number 
30.508, 

But should the court deem the certificate not forfeited by 
either the act of 1856 or the Constitution of 1869, certainly 
these provisions are inoperative, or the location at least is 
null and void. 


W. O. Davis, for appellee, contends— 


1. That his loeation of April 8, 1869, was, when made, and 
33 
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has always been, a valid location as against all persons except 
D. C. Barrett. 

2. That the withdrawal of the certificate from the land of- 
fice, in order to comply with the ruling of the Commissioner, 
did not work a forfeiture of the location of April 8, 1869. 

3. That appellee’s location of the 19th of May, 1873, was a 
valid location, and gives a better right than appellant’s pre- 
emption claim, or his patent by virtue of the McKinney & 
Williams certificate. 

I. The D. C. Barrett certificate should have been returned 
to the land office within twelve months from the Ist of Sep- 
tember, 1859. (Paschal’s Dig., arts. 4566, 4573.) The stat- 
ute required the field-notes to be returned within twelve 
months, and it provided that the certificate should be returned 
with the field-notes. The certificate was thus required to be 
returned within the same time as the field-notes. The statute, 
it is true, does not expressly say that the failure to return 
the certificate within twelve months renders the location ab- 
solutely void. I think, however, that such result would fol- 
low as a necessary consequence. In order to acquire title to 
any portion of the public domain, Barrett would have to do 
everything the law required of him. To arrive at a proper 
coustruction of the law, we must look at the mischief which 
it was the purpose of the Legislature to redress, and then give 
the act such interpretation as will cure the evil designed to 
be-corrected. Under the old law, a practice had obtained 
among locators of holding different parcels of land by virtue 
of the same certificate, and by means of fraudulent and ficti- 
tious certificates, for an indefinite time, to the prejudice of 
holders of valid claims. To prevent this, the statute required 
every location to be accompanied by the evidence of the 
right by virtue of which it was made; and this evidence was 
required to accompany the field-notes to the land office, thus 
enabling any person, at all times, to see by virtue of what 
right the location was made. To hold that a failure to com- 
ply with the statutes did not forfeit the location, would be to 
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hold that the act is a dead-letter, and for all practical pur- 
poses leave the law in the same condition as before its enact- 
ment. Thus the statutes would be rendered a meaningless 
collection of words, signifying nothing. If Barrett's failure — 
to comply with the law forfeited his location, his survey was 
void on the 8th of April, 1869, the time of appellee’s first 
file. There are no relief acts which kept Barrett’s right alive 
up to that time. Appellee was entitled to a patent upon his 
location of-that date. (Paschal’s Dig., art. 7089.) In the 
lower court, appellant relied upon the act of November 29, 
1871, (Paschal’s Dig., art. 7096, et seq.,) for the position that 
appellee’s location of April 8, 1869, was absolutely void for 
all purposes,. because it was made prior to the 29th of July, 
1872; or, in other words, that any file made after the date of 
Barrett’s location on the Ist of September, 1859, and before 
the 29th of July, 1872, was a nullity, for all purposes, and 
as to all persons. The statute will not admit of any such 
construction. Such construction would render the statute re- 
trospective and unconstitutional. The statute, when construed 
most favorably for appellant, is nothing more than a relief 
act for the benefit of Barrett. As appellee’s claim had not 
ripened into a patent, it seems that the Legislature could law- 
fully revive Barrett’s claim, and postpone appellee’s. location 
to it, according to the rule laid down in the preémption cases. 
(Jennings v. DeCordova, 20 Tex., 514.) The Legislature 
could go thus far, but no farther. It could not render an act 
lawful at the time it was done, unlawful; and could not ren- 
der an act valid when performed, invalid for all purposes. 
The relief act was intended to benefit Barrett, and not for 
the benefit of any other person. Barrett never saw proper 
to avail himself of it, but located his certificate elsewhere. 
Appellee’s file was made upon vacant public domain, and was 
ralid when made. Admit that the Legislature manifested an 
intention to postpone his file, provided Barrett desired to have 
it postponed. Barrett desired nothing of the kind, as subse- 
quent events have shown, and never availed himself of the 
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conditional relief granted him. A subsequent locator should 
not be heard to plead an act that was not intended to benefit 
him, but to benefit another who has never seen proper to 
avail himself of the relief granted. 

If. If I_am correct in my views of the law as stated above, 
appellee can hold the land by virtue of his location of April 
8, 1869, unless he forfeited the same by withdrawing his cer- 
tificate from the land office for relocation about the middle 
of March, 1875. (Paschal’s Dig., art. 7096.) To arrive at a 
proper construction of this act, we will again be compelled te 
look at the old law, the mischief or defect in it, and the rem- 
edy provided by the Legislature; and we must look, further, 
to the reason and spirit of the law. As before stated, the act 
of August 30, 1856, (Paschal’s Dig., art. 4575,) was intended 
to prevent the owners of certificates from locking up from 
location more of the public domain than their certificates 
‘alled for, and to prevent the location. of land by means of 
fraudulent and fictitious certificates. That act provided that 
the certificate should be filed with the surveyor and returned 
to the land office with the field-notes, but did not expressly 
say that the certificate should remain in the land office when 
filed. Under this statute, a new class of abuses arose. After 
certificates were returned to the land office, they were with- 
drawn, and not left on file for the inspection of future locators. 
The act ef November 29, 1871, was intended to correct these 
new abuses; its purpose was to prevent the withdrawal of 

‘certificates from the land office for improper purposes, and 
was intended to benetlit the future locator who should find in 
the land office no evidence of the right. by virtue of which 
the location was made. The. Legislature could not have in- 
tended that every taking of the certificate from the land 
office rendered the location void. If so, the Commissioner 
could not take the certificate out of the office to examine it 
by a better light. Ifa stranger should carry it away by mis- 
take, the survey would be forfeited. The same result would 
follow if the certificate should be carried across the street to 
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have it examined by an attorney. All of these cases are 
within the letter, but not within the reason and spirit of the 
statute. This shows that the act should have a reasonable 
construction, and that we should look to the circumstance 
under which the certificate was withdrawn, the object in 
withdrawing it, and the consequences which resulted to third 
persons because of its withdrawal. As appellee did not in- 
tend to use the certificate for an improper purpose, and did 
not intend to abandon his location, but, out of abundant can- 
tion and in order to strengthen his right, withdrew the certiti- 
cate in order to refile it upon the same land, he is not within 
the mischief intended to be redressed. As appellant was not 
misled by the fact that the certificate was withdrawn, but had 
squatted upon the land, a naked trespasser, prior to the with- 
drawal of the certificate, he is not within the reason of the 
law, and should not be heard to plead it. 

III. Appellee’s location of May 19, 1873, being prior in 
time, gives a better right than appellant’s title by virtue of 
the McKinney & Williams certificate. (Booth v. Upshur, of 
Tex., 65, 73.) In order for appellant to have any right su- 
perior to said last location, he must have some title good 
against the State and good against the world, that dates 
back prior to May 19, 1873. The patent title by virtue of 
the McKinney & Williams certificate had its inception long 
subsequent to that time. It follows that appellant must rely 
upon and sustain his preémption, in order to show any right 
superior to appellee’s last file, even if his first file should be 
forfeited. A person may have as many titles as he sees 
proper, but each title must be complete in itself. There is 
no rule of addition known to the law by which one good title 
ean be made out of a given number of bad ones. If the ap- 
pellant has abandoned or lost his pre¢mption right, he cannot 
tack this abandoned claim to his patent title, in order to ante- 
date appellee. This was sought to be done in Booth rv. Up- 
shur, cited above, but the court held that such a thing could 
not be. If appellant has lost his preémption, Booth v. Up- 
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shur is directly in point, and conclusive of the case. The evi- 
dence, I think, shows an abandonment of the preémption 
beyond question. 
IV. The authorities relied upon by appellant in support of 
"his position, that a file upon land previously located is abso- 
lutely void, are Hollingsworth v. Holshousen, 17 Tex., 50; 
Woods v. Durett, 28 Tex., 435; and Patrick v. Nance, 26 Tex., 
298. In the first of these cases, a defendant sought to use a 
location by one John Scott as an outstanding title. There 
was no proof that Scott’s location had ever been forfeited or 
abandoned. The question under consideration was not, there- 
fore, raised or adjudicated. In the last two cases, the land 
was reserved from general location, and entries thereon were 
expressly forbidden by law, and the question under consider- 
ation was not decided in either of them. No good reason can 
. be shown for holding that an entry upon an older entry is abso- 
lutely void. Ifthe junior entry is postponed so as to protect 
,the elder right, no one is injured, and the law should go no 
further. The older claim, when abandoned, no longer con- 
stitutes an outstanding title. No good, but much mischief, will 
result from the doctrine, if strangers are allowed to defeat 
titles, not because any one els? has a better right, but because 
some other person who has seen proper to lose and forteit it 
once had a better right. The holder of the elder right is the 
only person interested. When he has lost his right he can 
no longer assert it, and strangers should not be allowed to 
assert aeclaim which no longer has any legal standing. The 
rulings of the land office are not binding upon the court. I 
have never understood them as being a part of the law of 
. the land. If they are a part of our land laws, they should be 
‘published, in the shape of land-office reports, in order that the 
profession and courts may conform-to them without unrea- 
sonable inconvenience. The only case in which the question 
has ever come directly before the Supreme Court, that I am 
aware of, is Booth v. Upshur, cited above. In that case, the 
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decision was directly contrary to the rulings of the land office. 
(See, also, Teel v. Huffman, 21 Tex., 782.) 


Moores, AssocraTe Justice.—The land which is the sub- 
ject-matter of this suit is a part of a survey of 13,366,038 
square varas, made on the 1st of September, 1859, by virtue 
of a certificate for one league and labor of land granted by 
the District Court of Brazoria county, on the 8th of October, 
1857, to D. C. Barrett, the field-notes of which were returned 
to and filed in the General Land Office on October 11, 1859. 
The certificate itself, however, was not returned to said office 
until some time in the year 1874. On the 8th of April, 1869, 
Albert Eldridge, appellee’s vendor, made a location and sur- 
vey of the land by virtue of a certificate for six hundred and 
forty acres of land, number 30,508, issued to the Texas and 
New Orleans Railroad Company. The field-notes of survey 
number 1, thus made, together with said certificate, were also 
filed in the General Land Office on April 1, 1870; the field- 
notes of survey number 2, which the holder of the certificate 
was required by law to have made for the State, having been 
filed in said office June 8, 1869. In March, 1873, appellee— 
to whom certificate number 30,508, and the right, title, and 
interest in the land to which he was or might be entitled by 
its location and survey as aforesaid having been conveyed 
by said Albert Eldridge—withdrew said certificate from the 
General Land Office, for the purpose of having it relocated 
upon the land appropriated, as he insists, by the former survey ; 
this action being necessitated, as he alleges, by reason of the 
construction given by the Commissioner to the several stat- 
utes regulating the location and survey of certificates and 
their return to the General Land Office,—to the effect that the 
land in question was not subject to location and survey on 
said certificate number 30,508, in 1869, because of its pre- 
vious survey under the certificate granted to Barrett; that 
notwithstanding the failure of the owner of said certificate tp 
have the same returned to the General Land Office before 
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that date, said survey made by virtue of this certificate was 
a valid and subsisting appropriation of said land until the 
29th day of July, 1872; and that no right or interest in 
said land was or could be acquired by a survey of it prior to 
its forfeiture at that day. Having, on account of this ruling 
of the Commissioner, and solely, as he insists, for the purpose 
of having it relocated and surveyed upon the same land, in 
order to pertect his title and obtain a patent, withdrawa said 
certificate, appellee caused the land to be resurveyed May 10, 
1873, and the field-notes and certificate to be again returned 
to and tiled in the General Land Office June 6, 1873. 

Before this last survey, however, appellant claims to have 
gone into possession and actual occupancy of that part of it 
in controversy in this suit, as a preémption settler, under the 
provisions of the act to regulate the disposal of the public lands 
of the State, approved August 12, 1870; and on the 6th of 
August, 1873, he caused the 160 acres claimed by him to be 
surveyed by virtue of his said preémption claim; and on 
the 21st of the same month the field-notes of said survey were 
returned to and filed in the General Land Office. Appellant 
also, as he alleges, without in any way abandoning his right 
to the land, as a preémption settler, on the 11th of April, 
1874, caused said land to be surveyed for him by virtue of 
certificate number 19,233, granted by the State to McKinney 
& Williams. Said last certificate, together with the field- 
notes of said survey, having been returned to the General 
Land Office, a patent thereon was duly and regularly issued 
to appellee June 23, 1874. 

It will be seen from this statement of the nature and origin 
of their respective claims, that appellee was not entitled to a 
judgment against appellant, who, unquestionably, has the ap- 
- parent legal title, unless he has shown that he has a prior and 
superior equitable right to it. Unquestionably, it is a fainiliar 
and well-established rule in the courts of this State, that a 
prior, valid, and subsisting location and survey will prevail 
over a subsequent location and patent. But certainly the 
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patent carries with it, at least, a prima-facie right to the land 
thereby granted by the State to the patentee; and to rebut 
this presumption, it devolves upon the adverse claimant to 
clearly establish a prior or superior equitable right; for if 
both parties have equities, unless there is a decided prepon- 
derance between them, the legal title must turn the scale, 
taking for granted that it was not obtained through fraud or 
against equity. 

Let us see, then, whether appellee’s supposed prior and 
better equitable right to the land warrants his recovery of it 
from appellant, notwithstanding his patent. 

Counsel for appellee claim, and the court below seems to 
have agreed with him in this view of the case, that appellee 
acquired, and still has, an equitable title to the land by virtue 
of the survey in 1869, which should prevail over appellant’s 
preémption claim and patent. This proposition is maintained 
upon two grounds: First. That the Barrett survey had been 
forfeited before the location and survey for Eldridge, appel- 
lee’s vendor, in 1869, by the failure of the owner of the Bar- 
rett certificate to return it, with the field-notes of the survey, 
to the General Land Office, and that by reason thereof the 
land became vacant, and was, long before that sale, subject to 
relocation and appropriation by any one holding a valid cer- 
tificate. Second. Though the Barrett survey was not for- 
feited by the failure to return the certificate with the field- 
notes to the General Land Office, and though said survey 
continued to operate as a valid and subsisting appropriation 
of the land covered by it until the 29th of July, 1872, yet as 
the failure to return said certificate, as required by the act of 
November 29, 1871, unquestionably worked a forfeiture of 
it at that time, (as the location and survey in 1869 claimed by 
appellee was not absolutely void, but merely relatively so, as 
against the Barrett survey and those claiming under or in vir- 
tue of it,) the Eldridge survey should be regarded, as against 
all other parties, as a valid appropriation of the land from its 
date; that after the forfeiture on July 29, 1872, of the Bar- 
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rett survey, there was no longer any valid or legal objection 
why a patent should not have been granted upon the survey 
made in 1869 by virtue of the certificate claimed by appel- 
lee. 

But if we were to concede that both of these propositions 
are correct, (as to which we need at present express no opin- 
ion,) we cannot agree that the conclusion sought to be drawn 
is a necessary or correct deduction from the predicate. Grant 
that appellee may have been entitled to a patent for the land 
by virtue of his survey in 1869, on the forfeiture of the Bar- 
rett survey, July 29, 1872, or even at an earlier date, if such 
is. the fact, and thatthe contrary conclusion of the Commis- 
sioner is altogether erroneous, still this does not change the 
legal effect of appellee’s withdrawal of the certificate from 
the General Land Office. It is the clear intendment of the 
act of November 29, 1871, to which reference has been pre- 
viously made, that no certificate which had been theretotore 
returned to said office, should be withdrawn from the office, 
unless it had not been fully located, without an abandonment 
of the location and survey previously made upon it. (Pas- 
chal’s Dig., arts. 7095, 7096, 7097.) The opinion of the Com- 
missioner or the owner, or their purpose and intention in the 
withdrawal of the certificate, cannot alter or affect the result 
which the statute declares shall follow from the fact of its 
withdrawal. If appellee’s survey was prior to his withdrawal 
of the certificate, a valid appropriation of the land covered by 
it could only continue while he suffered it to remain in the 
office. He chose, however, to accept or acquiesce in the con- 
struction given to the law by the Commissioner, which was, 
in effect, that he had acquired no equitable title in the land 
by this survey, to be lost or abandoned by his withdrawal of 
the certificate for relocation upon this or any other land; 
and if he wished to appropriate this particular land, it was 
absolutely essential for him to have it located before some 
one else should do so. When, therefore, appellee withdrew 
the certificate, he elected to take his chance to secure the 
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land by locating it before any one else should do so, rather 
than to risk holding it under the survey and certificate already 
in the General Land Office against any one who might attempt 
another location of it. Taving made his election, he must 
stand the hazard of his choice. 

Appellant selected, located, and was occupying the land as 
a preémption settler previous to its resurvey for appellee, on 
the 10th of May, 1873, and had it surveyed and the field- 
notes returned to the General Land Office within the time 
required by law. Had he gone on and obtained his patent as 
a preémption settler, unquestionably he would have had not 
only the legal title, but the older and superior equitable right. 
Did he lose the equitable right acquired by his previous se- 
lection and oecupancy of the land as a preémption settler, by 
his subsequently locating a certificate upon it, and having it 
patented thereby at an earlier day than he would have been 
entitled to a patent on his preémption claim? Though not 
without difficulty, and with some hesitation as to the correet- 
ness of the conclusion at which we have arrived, we are of 
the opinion that he did not. 

We are led to this conclusion, somewhat at least, from the 
fact that the actual settler and occupant of the soil has always 
been regarded with peculiar favor, both by the Legislature 
and the courts. Statutes giving preémptions, and laws for 
the protection of actual occupants, have always been con- 
strued most liberally in favor of such preémptors and occn- 
pants. Every intendment which could be reasonably made 
has been generally indulged for their protection against par- 
ties seeking to oust or dispossess them, especially where such 
occupancy or possession has been acquired and held in good 
faith. In view of the uniform current of previous decisions 
of the court on this and kindred questions, we do not think 
we should, merely because we cannot in all instances appre- 
ciate the foree of the reasons given in their support, or may 
doubt whether in all cases the conclusions reached have been 
the result of strictly logical deductions from sound princi- 
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ples, overturn what seems to have been heretofore regarded 
as the settled policy of the law, or make a radical departure 
from the well-recognized general course of the previous de- 
cisions of the court. . 

It may be also noted, that the Commissioner of the General 
Land Office testifies that it is customary to allow a preémptor, 
when he desires it, to apply a certificate to his preémption 
claim, when to do so works no injury or wrong to other par- 
ties. It is not seen that a mere change in the certificate upon 
which a patent is asked can injuriously affect third parties, 
provided the one first located is valid. Nor do we see that 
the fact of.the preémptor’s willingness to furnish the govern- 
ment with a certificate, instead of his getting his patent with- © 
out doing so, is a matter of which a party who has wrongfully 
filed upon the land, after its selection, location, and occupancy 
by the preémptor, can justly complain; or that this fact should 
give his survey—made after the appropriation of the land by 
the preémptor—such superiority as to overcome the legal title 
which the preémptor has been permitted, under the recognized 
and established rules which are observed and followed in 
the General Land Office, to receive for the land which he 
has previously settled and occupied for a homestead; and 
which the bounty of the government authorized him to des- 
ignate and select from any part of the public domain to which 
the rights of other parties had not attached previous to his 
occupancy of it. While, as has been previously said, the 
mere opinion or conclusion of the Commissioner as to the 
result of a particular act will not relieve a party from the 
consequence of such act, when plainly declared by law, still 
it is not to be denied that rules which are prescribed by him, 
and by which claimants are guided in getting patents, in the 
absence of direct statutory regulations, are entitled to the 
highest consideration,—if, indeed, they are not to have conclu- 
sive effect. We think it cannot be denied that appellant’s 
equitable title is not inferior to appellee’s; and with the legal 
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title vested in him by the patent, the scale, if otherwise bal- 
anced, must turn in his favor. 
The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





Saran PENDLETON ET AL. VY. A. COLVILLE ET AL. 


1, AMENDMENT SETTING UP NEW CAUSE OF ACTION.—A judginent 
rendered for plaintiff upon a new cause of action set up by amend- 
ment in a publication suit, and of which ameudment defendants 
have had no notice, will be reversed on writ of error. 

2. PRACTICE IN SUPREME CoURT.—Such error is fundamental, and 
will be noticed, although not assigned as error, 

3. AMENDMENT—NEW CAUSE OF ACTION.—See case of an amendment 
held to set up a new cause of action, and requiring notice thereof to 
defendants. 


Error from Ellis. Tried below before the Hon. Hardin 
Hart. 

November 29, 1871, Angelletta Colville, J. R. and J. F. 
Colville, brought suit in the District Court of Ellis county 
against P. If. Coffee, Sallie Pendleton, widow of FE. Pendle- 
ton, deceased, and his minor children, George, William, 
Edward, David, Alice, and Flora Pendleton, and Pinckney 
C. Sims. The defendants Sims and George Pendleton resid- 
ed in Texas; the other defendants, in Tennessee. Service as 
to the non-resident defendants was had by publication. A 
special guardian was appointed for the minors. 

The original petition set out partnership transactions be- 
tween E. Pendleton and P. I. Coffee, in which Coffee had 
put a large sum of money against the labor of Pendleton ; 
that two tracts of land acquired for firm purposes had been 
sold under execution upon a judgment rendered against the 
‘firm, upon personal service on Coffee, under which plaintitis 


had bought. They also alleged a purchase of all Coffee’s in- 
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terest as a member of the firm; alleged payment of debts of 
the firm by themselves; asked judgment for the land, being 
less in value than the amount owing plaintiffs from the firm, 
and, in alternative, that an account be taken, for money judg- 
ment, Ke. 

On the day of trial, plaintiffs amended, setting up a sale 
under a trust deed made for the firm by Pendleton, the other 
party, and the purchase of said two tracts of land by defend- 
ant Sims, and that Sims had sold to plaintiffs all but 160 
acres. 

Upon a verdict finding the allegations in the petition to be 
true, judgment was rendered for plaintiffs for the land sued 
for, except 160 acres, adjudged to defendant Sims. 

The defendants (except Sims) brought the case to the 
Supreme Court by writ of error, 


A, Bradshaw, for plaintiffs in error. 
J. W. Ferris, for defendants in error. 


Gouip, Associate Justice.—The amended petition set up 
a new cause of action, and as the plaintiffs in error had no 
notice, actual or constructive, thereof, it was error to render 
a judgment founded on the matters alleged in the amend- 
ment. (Furlow v. Miller, 30 Tex., 29; De Walt rv. Snow, 
25 Tex., 321; Morrison v. Walker, 22 Tex., 19; Weather- 
ford v. Van Alstyne, 22 Tex., 22.) 

The assignment of errors fails to specify this as a ground 
of error, but it is one which is apparent on the record, and 
is so fundamental, that the court will act upon it, though not 
assigned. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 
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A. M. Arnoxtp v. Mary M. CAUBLE ET AL. 


1, PARTITION—PURCHASERS OF DISTINCT PARTS FROM TENANT IN 


COMMON, DO NOT BECOME TENANTS IN COMMON.—In a suit by 
heirs of a deceased husband against two vendees of the widow, one 
of whom held from her a deed for the south half, and the other, by 
her deed of later date, held the north half of the tract, the court 
below, having allotted the north half to the plaintiffs, proceeded 
further to divide the south half between the two defendants, and to 
make an order adjudicating between them some matters as to im- 
provements: Held— 

1, It was competent, on partition, to allot the north half to 
plaintiffs, if necessary to their interest; and in such event, the 
purchaser of that half had no legal ground of complaint. 

2. But the court, after having set apart the north half to the 
plaintiffs as their equal and proper share, had no power to float 
the purchaser who claimed that half down upon the south half, 
not included in his deed, and held by a deed older than his own. 

3. A partition is a distribution among parties who are part 
owners, and cannot be made to operate as a conveyance of land 
to one of the parties to the suit, who had no interest in or title 
to that particular portion. 

4. There was no such relation between the two purchasers 
from the widow, as to require the elder in time to divide his pur- 
chase with the junior purchaser of the other part of the tract, nor 
such as enables the court to adjudge any sum from one to the 
other on a failure of title to either. 

PARTITION SUITS—PARTIES.—In partition suits, all of the co-tenants 
must be made parties; and any purchaser under one of them should 
be made a party, and he should be able to connect himself with the 
co-tenant under whom he claims. 

SAME—IMPROVEMENTS IN GOOD FAITH.—On recovery by a co- 
tenant of lands upon which improvements have been made in good 
faith, under a elaim of right, an account of the rents and profits 
should be taken, and the excess, if any, above them should be al- 
lowed to the party making such improvements. 

SAME—EFFECT OF, AS TO CONVEYANCES.—Subject to these limit- 
ations, a co-tenant may have his share allotted from any part of the 
tract of land; and, so far as conflicting with this right, any convey- 
ance by another co-tenant to a purchaser of a part of the tract by 
metes and bounds, is void. 

RIGHTS OF PURCHASERS PROTECTED WHEN POSSIBLE. — Where 

but one, or where several hold small parcels of the estate, equity 
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would direct that the share or shares of each and his improvements 
be allotted as claimed, making such title good by allotting such 
tracts to the co-tenants from whom such purchases were made. 
6. IN CONFLICTING EQUITIES AMONG PURCHASERS, ELDEST IS PRE- 
FERRED.—In analogy to the rule as to the rights of purchasers of 
parts of a tract or tracts of land covered by an incumbrance, re- 
quiring the enforcement of the incumbrance against the late pur- 
chasers first, it would seem equitable to give preference to an elder 
purchaser in partition ; and the more so, when the subsequent pur- 
chaser had notice of the facts of the title. 







APPEAL from Johnson. Tried below before the Hon. A. J. 


Hood. 


The facts are given in the opinion. 


Davis § Oatis, for appellant, cited and discussed Good v. 
Coombs, 28 Tex., 35; Burleson v. Burleson, 28 Tex., 410; 
Hartman v. Thomas, 37 Tex., 90; Robinson +. MeDonald, 
11 Tex., 385; Williams v. Wethered, 37 Tex., 130; McAl- 
lister v. Farley, 39 Tex., 560; McKey v. Welch, 22 Tex., 
397; Wells v. Groesbeck, 22 Tex., 434; Trammell v. McDade, 
29 Tex., 364; 2 Kent’s Comm., 435.) 




















D. T. Bledsoe, for heirs of Cason, appellant. 


Amz Bradshaw, for Grittin, appellant. 





Roserts, Cuter Justice.—The facts agreed upon on the 
trial—that the 160 acres of land was the community prop- 
erty of William G. and Lubiney Cason, and all of the prop- 
erty left at the time of his death; that after his death she, 
through her agent, sold the south half of it (in 1869) to A. M. 
Arnold, who went into possession, and made valuable im- 
provements; that subsequently (in 1870) she, by her agent, 
sold the remaining or northern half to Y. H. Griffin; that 
plaintiffs in the court below, and appellees here, are his heirs, 
and that there is no administration pending upon his estate 
and no debts existing against it; and the further fact that 
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none of the parties have appealed from the judgment of the 
court, except A. M. Arnold—make it unnecessary to consider 
the sufficiency of the evidence to establish that Arnold and 
iriffin had received valid conveyances from Lubincy Mel- 
ton, (formerly Lubincy Cason,) which would entitle them 
fully to represent her in a suit for a partition of said land, 
and make such partition valid, as to the plaintiffs and as to 
the other parties, without any judgment having been ren- 
dered in this suit against or for said Lubiney Melton and her 
husband, who are sued, and prayed to be made parties in the 
petition. 

There was no inquiry, by allegations and evidence, made 
into the amount and value of improvements made by Lubiney 
Melton, if any, after the death of her former husband and 
before her alleged sale of the land. The evidence showed 
that Griffin had made no improvements, and the value of the 
improvements made by Arnold was not proved. 

The commissioners appointed to aid in the partition of the 
land, reported that the north and south halves of the land 
were equal in value, set off to the plaintiffs the north half of 
the same as their equal share of the land inherited from their 
father, and then proceeded to divide the south half between 
Arnold and Griffin, giving to each forty acres of it, and re- 
portea the improvements on that allotted to Arnold to be of 
the value of $225, and those on that allotted to Griffin at 
$25. The court confirmed this report, and in order to make 
Griffin equal with Arnold, in reference to the land and im- 
provements allotted to each of them respectively, adjudged 
Arnold to pay to Griffin $120.85}. How that particular 
amount was arrived at does not exactly appear, either from 
the report or from the evidence on the trial. 

Arnold, as shown by his assignments of error, objects to 
that part of the judgment which gives to Griffin any part of 
the land included in his (Arnold’s) deed, and which adjudges 
him to pay to Griffin said amount of money to equalize the 
division between them of the south half of the tract. 

34 
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We are of opinion that the court erred, to the prejudice of 
the rights of Arnold, in this judgment of partition. It was 
competent for the court to set apart to the plaintiffs the north 
half of the land as their share of the tract, if it was necessary 
to make an equal division between them and their mother, 
irrespective of any rights that had been acquired by Griffin ; 
and they could likewise have been given the south half, if 
that had been necessary, or they could have been given half 
of the land purchased by each, if that had been necessary. 
If they had been given the south half, or the half of each of 
the two tracts, it might have been necessary to have found 
the value of the improvements made by Arnold, or by their 
mother, on the part that was allotted to them, and to have 
_ made compensation to whoever was entitled to it, upon prin- 
' ciples of equity pertaining to the partition of lands between co- 
tenants and the vendees under one of them. But having set 
apart the north half to the plaintiffs as an equal division, Grif- 
fin had no right to complain of it, if it was necessary to do jus- 
tice to the heirs of the deceased husband in making the divi- 
sion. Nor can we say that it was inequitable for a preference 
tobe given to Arnold in the division, because he had bought 
his half first, went into possession of it, and made valuable 
improvements, of all which Griffin was bound to have had 
notice when he made his purchase of the whole of the re- 
maining half of the land. But the court had no power, after 
setting apart the north half of the land to the plaintiffs as 
their equal and proper share, to float Griffin down upon the 
south half, not included in his deed, which had been bought 
by Arnold, because it was giving him a right to land that he 
had not bought. A partition is a distribution of land between 
persons who are part owners, and cannot be made to operate 
us a conveyance of land to one of the parties to the suit who 
had no interest in or title to the particular portion which was 
given to him in the division. 

There was no such relation between Arnold and Griffin, 
‘who held different tracts by different titles, as that Arnold 
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could be required in equity to divide his land with Griffin, 
because Griffin had lost his land and was thrown back upon 
the warranty in his deed of purchase. And certainly there 
was no such contract, privity of estate, or other relation be- 
tween them as would enable the court to raise up a debt by 
way of contribution, and adjudge it against Arnold, in favor 
of Griffin, to make Griffin’s share in Arnold’s land equal in 
value to that part which was allotted to Arnold. 

In view of the case made by the record, neither the plain- 
tiffs nor Griffin having appealed, it is unnecessary now for 
us to decide further, than that if it was necessary, in order to 
make a proper division of the land, to give the northern half 
of the land to the plaintiffs, the court had no power to take a 
part of the land that had been bought by Arnold and give it 
to Griffin, who had no interest in or title to it, and adjudge 
an amount of money to be paid by Arnold to Griffin to make 
their shares equal. 

In reversing and remanding the case for a new trial, it 
may be well to consider some of the principles and rules of 
equity governing a suit of this kind for partition. 

First, it is well settled that all of the co-tenants must be 
made parties to the suit; and any person claiming to hold 
any interest in the land under one of them must on the trial 
show himself legally entitled to the interest which he claims, 
otherwise the partition, when made, may not be complete 
and final. (Freem. on Co-tenaney and Part., sec. 463.) If 
Arnold and Griffin, or either of them, are not able to establish 
a good and valid title to the land claimed by each, then, to 
make the decree of partition that may be made valid, so as 
to confer good title in severalty to any part of the land upon 
the plaintiffs, their mother, and her husband if she has one, 
should be brought into court as defendants, and the decree 
should be made binding upon her. The reason the evidence 
relating to the titles of Arnold and Griffin has not been re- 
vised by this court, is that it was admitted on the trial that 
she had sold the separate tracts to them, thereby waiving on 
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the trial any defect that may have appeared in their titles. 
And as the mother had not been brought into court as a 
party, if the right of these defendants had been defeated, 
then the action, as a suit for partition, must have failed for 
the want of any proper party in court to legally divide the 
land with the plaintiffs. 

It was not proved on the trial what was the extent or 
value of the improvements, if any, made by Mrs. Milton 
after the death of her husband, nor the amount of such im- 
provements so made by her, that were upon each of the two 
tracts when sold by her; nor was it proved what was the 
extent and value of the improvements made by Arnold. 

The plaintitts were entitled to a division of the land as it 
stood, with reference to the improvements on it, at the time 
of the death of their father, and if improvements were made 
afterwards by their mother, or by persons holding under her, 
of a permanent character, so as to inure to their benefit, and 











































made in good faith under a claim of right, they, (the plain- 
tiffs.) upon suing for a partition of the land as joint tenants, 
should be held bound for a reasonable compensation for such 
improvements so made and existing upon the part of the land 
‘allotted to them in the partition. In this connection, also, 
the plaintiffs may be entitled to have an accounting for the 
use and occupation of the land, or for the profits derived 
from it, by those who have had the exclusive use of it. Both 
compensation for profits, use, and occupation, and for im- 
provements, may be subject to limitations and conditions to 
be considered in each case, and subject also to the remedy 
sought, and by whom it is sought. — (2 Story’s Eq., sees. 1237, 
1238; Freem. on Co-tenancy and Part., secs. 274-278; Put- 
nam v. Ritchie, 6 Paige, 390.) 

Subject to this equitable liability, they have a right to 
have the land divided without any further regard to the 
rights of the persons who may have bought different portions 
of the land from their mother, to the extent that such disre- 
gard of their rights may be necessary to give them their full 
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share in the land in the partition. (McKey r. Welch, 22 
Tex., 396; 1 Hilliard on Real Estate, 593.) To that extent, 
the conveyances to Arnold and Griffin were voidable, however 
perfect their titles may have otherwise been. Still, as their 
titles were not necessarily void, they should, on principles of 
equity, be respected so far as it could be practicably done, 
consistently with the rights of the plaintiffs in making the 
partition. (Id.; Robinson v. McDonald, 11 Tex., 390; Freem. 
on Co-tenancy and Part., sec. 425; Campau v. Godfrey et al., 
18 Mich., 32.) 

Where there is but one person so holding under a co- 
tenant, or several holding small portions comparatively, so 
that it is practicable, equity would require that the partition 
should be made so as to leave them in possession of the 
land sold to them, especially where they have made improve- 
ments on such portions, by setting apart that part of the land 
to the co-tenant that is their vendor. 

In that event, their deed would mature into a good title. 
(See authorities above cited.) But that is not practicable in 
a ease like this, where one co-tenant, entitled to only a half 
undivided interest in the land, sold half of the whole tract to 
Arnold, and the other half afterward to Griffin, by deeds 
purporting to convey the entire interest in each part, and not 
an undivided interest. Notwithstanding that form of con- 
veyance, they conveyed such interest, and only such interest, 
in the land as she possessed, and had a right to convey, ac- 
cording to the provisions of the statute concerning convey- 
ances. (Paschal’s Dig., art. 998.) 

But having thus conveyed to two persons the different 
parts of the whole tract, the question arises,—Is there any 
established rule in equity that will give Arnold the right, for 
which he insists, to have his half set apart to him, in right of 
his purchase from the co-tenant, Mrs. Milton, if it be practi- 
cable to do so, and thereby appropriate to the plaintiffs the 
whole of that part which was subsequently purchased from 
her by Griffin? The grounds upon which this claim is made 
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are, that he purchased his half first, in 1869, immediately went 
into possession, and before suit was brought had made valu- 
able improvements; that after his purchase there still re- 
mained land of equal value to satisfy the claim of the plain- 
tiffs for their equal share; that Griffin made no improve- 
ments, and bought the other half afterwards, in 1870, with 
notice of his previous purchase and occupancy ; that Griffin 
also knew that his purchase embraced all of the balance of 
the land in which the plaintiffS had a right, was not shown, 
but was a fact that must have been easily ascertainable by 
him. 

It is reasonable that such facts should incline a court of 
equity to give a preference to the claims of Arnold, if equally 
practicable, in making the partition, though we have been 
cited to no authority which establishes such a rule. It would 
be in harmony with the rule in equity which gives the first 
of several purchasers a preference in an estate incumbered 
with a mortgage previous to their purchases, by requiring the 
lands of the last purchasers to be first sold, if any of their 
lands have to be sold in discharge of the debt secured by the 
mortgage. 

A decision has been made in Ohio, wherein it is held that 
prior purchasers have no right of preference in the division 
over subsequent purchasers of different parts of the land 
from one and the same co-tenant. The rule laid down in 
that case seems to be predicated, in part at least, on the fact 
that * at the time of the conveyances the parties all supposed 
the grantor to be seized of an estate in severalty.” (Den- 
nison v. Foster, 9 Ohio, 130; Freem: on Co-tenancy and 
Part., sec. 212.) 

This could not have been so in this case, as the power of 
attorney and the deeds through which they both hold recite 
facts which show her title to and interest in the land; and 
that she and her former husband had children—the plaintiffs 
in this suit. 

What we decide upon this subject is, that the commission- 
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ers having set apart the north half of the land to the plaintiffs, 
and the court having confirmed it in the decree, the prefer- 
ence thereby given to Arnold is not inequitable, but is rather 
in consonance with our opinion of what should be the equita- 
ble rule under the circumstances of this case, if it can be done, 
and at the same time the rights of the plaintiffs be fully meted 
out to them in the division of the land. 

If it be right and proper to give the north half to the plain- 
tiffs, then we hold that there is no authority, either in law or 
equity, to give in the decree of partition to Griffin one-half 
of the land deeded to Arnold by Mrs. Melton, and adjudge 
against him, in favor of Griffin, an amount of money to make 
their shares equal. This same view has been taken of a case 
in the Supreme Court of Connecticut, in which the reason is 
given why a purchaser from a co-tenant cannot be shifted 
from the locality specified in his deed to some other portion 
of the same tract of land in which his vendor had an interest 
as co-tenant, because “in this portion of the property his deed 
gives him no right or estate; nor can he have any communi- 
cated by a partition which is no conveyance, but a distribu- 
tion founded on an antecedent right.” (Mitchell v. Hazen, 
4 Conn., 510.) 

There is no such relation between Arnold and Griffin, as 
shown by the facts of this case, as would authorize a contri- 
bution from one to the other, either in land or money, to 
make them equal, either in their acquisitions or in their 
losses. 


Judgment reversed and cause remanded. 


REVERSED AND REMANDED. 



















Batey v. Hix. [Austin Term, 





Argument for the appellants. 





J. P. Barney et AL. v. J. H. Hrx. 





1. DAMAGES—WIDOW NOT RESPONSIBLE UNLESS ASSETS HAD.—Pend- 
ing a suit for damages, the husband, who was a defendant, died; the 
widow was made a party, and there was no allegation or evidence 
that the widow had participated in the act for which suit had been 
brought; nor evidence that she had received any property from the 
estate of her husband, or that there was any community property: 
Held, That a judgment against the widow could not be sustained on 
such facts. 

2. CONTRADICTORY TESTIMONY—EVIDENCE.—Where the testimony 

to plaintiffs case is confined to his own testimony, and it is evasive 

and contradictory, his action cannot be maintained. 





















APPEAL from Johnson. Tried below before the Hon. A. J. 
Hood. 


The opinion sufficiently states the case. 


M. A. Oatis and W. Shropshire, for appellants. 

I, The only way in which the surviving wife can make 
herself liable for the debts of the deceased husband, is by 
taking possession of his property, either community or sepa- 
rate; in which case, she takes it subject to the husband's 
debts. (28 Tex., 337; 31 Tex., 593; 11 Tex., 385; 24 Tex., 
10.) 

We submit, that there is no foundation whatever in this 
whole record upon which any judgment ought to have been 
rendered against Martha C. Lovelace; that the whole pro- 
ceedings as to her are a nullity, and the same ouglit to have 
been arrested and set aside; that the action being a joint one, 
the arrest as to her inured to the benetit of her co-defendant, 
John H. Lovelace, and operated as an arrest to both ;—as a 
failure to recover against one, was a failure as to both. No 
recovery could be had against one without the other. (138 
Tex., 88; 25 Tex. Supp., 194; Grant v. Whittlesey, 42 Tex., 
320.) 

II. Hix used no diligence whatever to ascertain about the 
title of the Lovelaces to the land, and he took no covenants 
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from them to secure him against a failure of the title, and the 
rule of caveat emptor applies to him in all its force. (2 Kent’s 
Comm., 485, 486, 491.) : 
Where a purchaser buys with notice of a defect of title, 
and takes no covenants to secure himself in case of eviction, 
the law gives him no remedy to recover back the purchase- 
money. (2 Kent’s Comm., 473; Paschal’s Dig., 12893; 27 
Tex., 570, 128.) And where the means of ascertaining the 
state of the title are open to the purchaser equally with the 
vendor, and the purchaser exercises no diligence in learning 
the real state of the title,.and takes no covenants to secure 
him, he cannot complain if he loses the land. - (2 Kent’s 


Comm., 482, 484, 485, 491; 2 Paschal’s Dig., 13463.) 


"D Berry & Smith, tor appellee.—The case may be thus 
summed up: The plaintiff (Hix) bought the land, and paid 
for it in good faith, expecting to obtain a title to the same 
through the defendants and Bailey. This they promised to 
procure for him. He was ignorant of any defect in the title, 
until he had parted with his property. So soon as he discov- 
ered the defects, he offered to rescind. This was@efused. He 
went into possession, and made improvements on the land; 
he was sued for the land by Phillips and was evicted; lost his 
labor on the land,—lost the land. The Lovelaces have his 
property; that he paid them for the land, which they refused 
to deliver back to him. 

All this is the result of the representations made by them. 
The jury gave him a verdict for the value of the property 
paid and delivered by him to the Lovelaces,—nothing more. 
The jury certainly could not do less than this, and do justice 
to the plaintiff. 


Moore, Assoctate Justice.—This action was brought by 
appellee (Hix) against J. P. Bailey, J. H. Lovelace, and M, 
W. C. Lovelace, for the recovery of damages alleged to have 
been sustained by the failure of title to a tract of land which, 
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he says, he was induced to purchase, by the false and fraudu- 
lent representations of the defendants, from said J. HL. and 
M. W. C. Lovelace. 

It appears from the record that the defendant Bailey, as 
the attorney in fact of W. C. Phillips, on the 16th of July, 
1863, sold the land in question to M. W. C. Lovelace for the 
sum of $525 in “Confederate money,” and as such attorney 
made and delivered a bond for title. This bond, however, . 
-by mistake of Bailey, was executed to John H. instead of M. 
W. C. Lovelace. But as it was supposed the deed would be 
executed in a short time, or so soon as the land could be con- 
veniently surveyed, so that it could be accurately described, 
it was agreed between the Lovelaces and Bailey, rather than 
rewrite it, that the bond should be delivered as written, and 
that when the deed could be executed the mistake should be 
corrected. Thus the matter stood until June 5, 1867, when 
appellee purchased the land, as he alleges, from the Lovelaces, 
and took from them an assignment of this bond given by 
Bailey, as attorney of Phillips, to J. Hl. Lovelace. 

Shortly after his purchase, Hix went into possession of the 
land and commenced improving it; and subsequently brought 
suit against Phillips for specitic performance of said contract 
between Lovelace and Bailey, as his attorney in fact of Phil- 
lips, as shown by said bond. This suit, however, resulted in 
a judgment in Phillips’ favor, on the ground that Bailey ex- 
ceeded his authority in selling the land for “Confederate 
money.” Thereupon the present suit was instituted. 

In his original petition, appellee made no direct charge of 
fraud against the Lovelaces, but seems to have mainly relied 
upon the alleged false representations of Bailey—that he 
could and would make him a valid title to the land if he 
purchased it from the Lovelaces. 

The defendants Bailey and J. TH. Lovelace, having been 
duly served, appeared and answered; and although M. W. 
C. Lovelace had not been served, and had neither appeared 
nor answered to the action, the court, at the April Term, 
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1872, proceeded to try the case. This trial resulted in the 
court sustaining a general demurrer filed by Bailey to the 
plaintiff’s petition, and a disniissal of the case as to him, and 
in a judgment against J. I. Lovelace. Atasubsequent day of 
the term, however, on motion of said Lovelace, this judgment 
was set aside, and a renire de novo ordered; but whether the 
court, in granting a new trial on this motion, intended, or did 
in fact set aside the judgment of dismissal as to Bailey, does 
not distinctly appear. In the amended petition subsequently 
filed by plaintiff, he again charges a combination and con- 
spiracy between all of the defendants to deceive and defraud 
him, and prays judgment as in his original petition. He also 
avers that Bailey and said Lovelaces concealed from him the 
fact that said land had been bought by Lovelace with Con- 
federate money, and likewise alleges that he had never seen 
the bond for title given by Bailey, which recites that the con- 
sideration for the sale was Confederate money, until after he 
purchased and paid for the land. 

The death of M. W. C. Lovelace, who seems never to have 
been served with process, was suggested in the amended pe- 
tition ; and it being alleged that no administration had been 
granted upon his estate, his wife, Martha Lovelace, as his 
representative, was made a party to the suit. It was not. 
alleged, however, that said M. W. C. Lovelace died possessed 
of any community property whatever, or that any property 
belonging to the estate of her husband, or of which he was 
in any way possessed, ever came into her possession, or had 
ever been subject to her control. 

The case again coming on for trial, the demurrers to the 
petition and amended petitions tiled by the defendants J. H. 
Lovelace and Mrs. Martha. Lovelace were sustained. Where- 
upon the plaintiff, on leave of the court, again amended his 
petition, reiterating and enlarging his previous charges of 
fraud against Bailey and J. H. and M..W. C. Lovelace. But 
in this last amendment he makes no avermenut whatever 
relating to, or in any way affecting, Mrs. Martha Lovelace. 
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Neither was there any evidence adduced upon the trial of 
the case tending, in the slightest manner, to show that she 
had anything whatever to do with the sale of the land in 
question to plaintiff, or ever knew of it; or that any property 
belonging to her husband, M. W. C. Lovelace, or in which 
he or his estate had or has any interest whatever, was, or had 
ever been at any time, in her possession or under her control. 
Indeed, it was not shown, nor attempted to be shown, that 
her said husband owned or, possessed a single dollar’s worth 
of property at the time-of his death; yet the jury returned a 
general verdict for the plaintiff for the value of the horses 
which he alleged he had paid for the land; and the court 
thereupon gave a general judgment for the amount so found 
against “the defendants.” And notwithstanding the want 
of the necessary averments in the petition to support the 
judgment, as well as lack of evidence to warrant the verdict, 
were brought directly to the attention of the court by a motion 
in arrest of judgment and for a new trial, it neither set aside 
the verdict nor corrected the judgment. 

That this judgment is glaringly erroneous as to Mrs. Love- 
lace, is too obvious for comment or discussion. Indeed, we 
are at a loss to conceive that any one could suppose that the 
surviving wife, merely from the fact of her being such sur- 
vivor, could be made personally responsible for the fraudu- 
lent act of her husband, with which she was in no way con- 
nected, and from which it was not shown that she had reaped 
any advantage; and if the record as brought into this court 
presents a full and perfect transcript of the proceedings had 
in the case in the District Court, we are at a still greater 
loss to conceive how the learned judge before whom the case 
was tried should not, without a moment’s hesitation, have 
arrested or corrected the judgment. For this error in the 
‘judgment, if in all other respects it was strictly correct, it 
unquestionably must be reversed. 

But we are also of opinion that the verdict against J. H. 
Lovelace was not warranted by the evidence. Leaving out 
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of view the entire testimony in behalf of the defendants, we 
think it beyond question that the plaintiff’s own testimony, 
as detailed in the statement of facts, which was all that he 
had to rely upon, does not warrant the verdict and judgment. 
If the obvious and repeated contradictions exhibited by plain- 
tiff in the course of his examination should not totally destroy 
all confidence in his evidence,—and we give it the most favor- 
able construction for him of which it will possibly admit,—still 
it fails to show that J. Hl. Lovelace had, or claimed to have, 
any interest in the land, or in fact received any part of the 
property, or its proceeds, which the plaintiff paid for it, or 
that he knew or believed, when plaintiff traded for the land, 
that Bailey could not make him a good and valid title to it; 
or, in making the representations in regard to the title with 
which he is charged, he intended to conceal or did misrepre- 
sent the facts affecting the validity of the bond; or that he in 
any way deceived or misled the plaintiff,—which, evidently, 
must have been clearly shown to entitle plaintiff to a re- 
covery, in the absence of any warranty of title to the land. 
The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





Joun Summers v. B. H. Davis Et AL. 


1. A league of land was granted, August 10, 1824, to Bluford Brooks, in 
Austin’s colony. Soon after the grant, Brooks settled on and culti- 
vated the land, September 10, 1825, while in possession, he sold 
and conveyed it to John Spear, and abandoned the country. Spear, 
on his purchase, settled upon and cultivated the land for several 
years, in compliance with the terms of the grant and the require- 
ments of the laws then in foree. December 15, 1830, at the instance 
of Empresario Austin, the ayuntamiento of Anstin’s colony took 
action upon the condition of the Brooks league, and finding that 
** Brooks abandoned the country in 1825,*’ decided that ‘* the land ‘is 
therefore vacant and the title null and void, and the land can be 
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granted to other emigrants.’’ In 1863, the land was patented to 
one Hall, whose assignees brought suit for it: Held— 

1. That Brooks having occupied and cultivated the land, and 
not having previously abandoned the country, had an undoubted 
power of alienation. 

2. After the sale to Spear, (who in good faith occupied and eul- 
tivated the land,) the subsequent abandonment of the country by 
Brooks was no sufficient ground for annulling the grant. 

3. It is questionable whether the action of the ayuntamiento in 
such cases was conclusive, unless followed by some action of the 
commissioner, empresario, or political authority. 

* 4, The proceedings were not conclusive against Spear, whose 
rights attached prior to the abandonment by Brooks. 

2. “TITLED OR SURVEYED ’’—CONSTRUCTION OF STATUTES. — The 
act of February 5, 1850, ‘*to prevent locations in the colonics of 
Austin, De Witt, and De Leon,’ and prohibiting the issuance of a 
patent on any locations thereafter made in said colonies, ‘ upon 
any land heretofore titled or surveyed,” (Paschal’s Dig., 809,) and 
the act of August 27, 1856, **to quiet land titles,”? and ratifying and 
confirming ‘‘the headrights, augmentations, and special titles to 
the colonists in the colonies of Austin and De Witt,’* (Acts of 1856, 
p. 59, Gen. Laws, adjourned session,) in their terms covered the 
defects, if any, in the title of Spear to the Brooks league; there 
being no evidence of any intent other than the plain and ordinary 
sense of the terms of said acts. 

3. ACTUAL SETTLERS FAVORED.—Actual settlers and occupants have 
always been favored by our laws; and the act of Augnst 27, 1856, 
ratifying certain classes of grants, including headrights, and releas- 
ing all conditions attached thereto, shows that it was not the policy 
of our laws to enforce forfeitures in sueh causes. 


Aprreat from Burleson. Tried below before the Hon. 
Spencer Ford, appointed special judge to try the case. 

John Summers, as plaintiff below, claiming one undivided 
- half of a league and labor of land in Burleson county, pat- 
ented to T. J. Hall on the 21st of September, 1863, brought 
this suit, on the 4th of February, 1874, against the defendant 
Magoffin, who owned the other undivided half of the land, 
and against B. H. Davis and the other named defendants, 
who occupied the premises and claimed the same adversely 
to plaintiff and to the defendant Magoffin. The metes and 
bounds of the land were given in the petition, and plaintiff 
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prayed for partition of the same, and for restitution of the 
part allotted to him, and for damages, costs, &e. The petition 
was indorsed that the suit was brought as well to try title as 
for partition and damages. 

The defendant Magoffin, by his answer, filed February 20, 
1874, claimed an undivided half of the land deseribed in 
plaintiff’s petition, and prayed for partition. 

The other defendants, who are the appellees in this court, 
by their answer, filed August 24, 1875, presented— 

. A general demurrer. 
. A general denial and plea of not guilty. 

5. The statute of limitations of three, five, and ten years. 

4. Possession under title and color of title, with payment 
of taxes, since September, 1825. 

5. That the patent issued to T. J. Hall on the 21st of Sep- 
tember, 1863, under which plaintiff claims, was issued in fraud 
of the law, at a time when the issuance of any patent was pro- 
hibited by law, and conveyed no title; and defendants prayed 
for a deeree cancelling the same. 

On the 26th of August, 1875, there was a verdict for the 
defendants, other than Magoffin, and judgment that plaintiff 
take nothing by his suit, and cancelling the patent to T. J. 
Hall. 

Motion for new trial was filed by Summers August 26, 
1875, which was overruled, and he appealed. 


— 


bo 


Sayles & Bassett, for appellant. 

I. The court erred in refusing to exclude from the jury the 
testimony tending to show the settlement and cultivation of 
the Bluford Brooks league, and the sale of the same shortly 
after the grant. 

The evidence showed that plaintiff Summers and defend- 
ant Magoffin each held a valid deed of conveyance to one un- 
divided half of the land described in the plaintiff’s petition, 
from the heirs of Thomas J. Hall, deceased, to whom a pat- 
ent was issued on the 21st of September, 1863; The defend- 
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ants (except Magoffin) were in possession of the land at the 
institution of the suit. The same league of land had been 
previously granted to Bluford Brooks, as a colonist ot Aus- 
tin’s colony, on the 10th of August, 1824. 

By the proceedings of the ayuntamiento of Austin’s colony, 
within the limits of which the land was situated, the title of 
Blutord Brooks was, on the 15th day of December, 1830, de- 
clared vacant, in consequence of his abandonment of the 
country. Bluford Brooks had abandoned the country, as 
stated in said proceedings, before the 15th day of December, 
1830. 

The decree of the ayuntamiento recites that the ayunta- 
miento have declared unanimously that the following per- 
sons never cultivated their land as granted to them, and, 
having abandoned the country, have by this fact unqualitiedly 
declared that they abandoned the country, and that their lands 
had reverted to the mass of the lands belonging to the State, 
and were consequently vacant. Then follows, among others, 
the name of Bluford Brooks, who it is declared abandoned 
the country in 1825, and “his land is therefore vacant, and 
the title null and void.” 

The evidence referred to in this assignment of errors is as 
follows: “ Bluford Brooks settled upon and cultivated said 
land shortly after his said grant, and within two years from 
the date thereof. While so in possession, and while still a 
citizen of the State of Coahuila and Texas, Bluford Brooks 
sold, and conveyed by valid deed of conveyance, said league 
of land to John Spear on the 10th day of September, 1825, 
and said John Spear, on the said 10th day of September, 
1825, settled upon and cultivated said land for several years, 
in compliance with the laws then in force and the terms of 
grants of lands to colonists. In connection with the above 
testimony, is a deed from John Spear to John R. Foster for 
one-quarter of the Brooks league, dated May 10, 1826.” 

The plaintiff asked the court to exclude the above testi- 
mony from the jury, on the ground that the defendants sought 
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by the said testimony to impeach the decree of the ayunta- 
miento, a tribunal having competent jurisdiction; that said 
decree was conclusive of the facts therein stated, and of the 
nullity of the Brooks title; was a proceeding in rem, and 
binding on all the world; and that the facts so stated and the 
decree so made could not be inquired into or attacked in this 
collateral proceeding, and that said evidence was irrelevant 
and incomplete. But the court refused to sustain the excep- 
tions and to exclude the testimony, and, by its charges, per- 
mitted the jury to consider the same. 

Plaintiff also asked the court to instruct the jury, that by 
virtue of the action of the ayuntamiento aforesaid, which had 
competent authority for that purpose, the title to Bluford 
Brooks was cancelled and annulled, and the land restored to 
the mass of the public domain, and such previous survey still 
constituted no bar to the location and patent of the same 
land to Hall in 1863, which was refused. 

The court, in substance, charged the jury, that while the 
finding of the ayuntamiento that Brooks had abandoned the 
country in 1825 is conclusive of that fact, yet the declaration 
of the forfeiture of title on that ground alone was without 
authority of law; and if Brooks had sold the land before his 
abandonment of the country, and his vendee had entered upon 
and cultivated the land ever since such sale, the jury should 
find for the defendants. 

II. A title to land issued prior to the 5th day of February, 
1850, and which had been declared null and void by compe- 
tent authority, did not prevent the grant by the State of land 
in Austin’s colony on the 21st day of September, 1863. 
(Paschal’s Dig., 809; Marsh v. Weir, 21 Tex., 97; Taylor’s 
Lessee v. Myers, 7 Wheat., 23; Lindsey v. Lessee of Miller, 
6 Pet., 666; Galloway v. Finley, 12 Pet., 264.) 

IIT. The ayuntamiento of Austin’s colony had authority, on 
the 15th of December, 1830, to revoke and declare null and 
void titles to land issued under the colonization laws then 
in force. (Holliman v. Peebles, 1 Tex., 699; Ilancock v. 


35 














546 Summers rv. Davis. [Austin Term, 





Argument for the appellees. 





McKinney, 7 Tex.,884; Jenkins 7. Chambers, 9 Tex., 167 ; 
Jones ”. Garza, 11 Tex., 207; Marsh v. Weir, 21 Tex., 97; 
State rv. Sais, 47 Tex., 307.) 

IV. The decree of the ayuntamiento, declaring the land 
granted to Bluford Brooks “ vacant and the title null and 
void,” was conclusive, and not subject to revision in any sub- 
sequent collateral proceeding. (Jenkins 7. Chambers, 9 Tex., 
228; Styles vr. Gray, 10 Tex., 503; Latch rv. Dunn, 11 Tex., 
708; Marsh v. Weir, 21 Tex., 97; Johnston ¢. Smith, 21 Tex., 
722; Bowmer rv. Hicks, 22 Tex., 155; Howard +. Colquhoun, 
28 Tex., 134; Mills rv. Alexander, 21 Tex., 154; Thouvenin 
v. Rodrigues, 24 Tex., 468; Bohanan vr. Hans, 26 Tex., 445; 
Webb v. Mallard, 27 Tex., 80; Story’s Conti. of Laws, 591; 
Freeman on Judg., sec. 606; The Globe, 2 Blatehf., 427; 

. Thoms rv. Southard, 2 Dana, 475; United States v. Arre- 
dondo, 6 Pet., 729; Lownsburg +. Rakestrau, 2 Cent. Law 
Jour., 168.) 

V. A decree of a court of competent jurisdiction is not 
void by reason of any irregularity in its proceedings, or be- 
not brought in question by a direct proceeding. (Owen r. 
Shaw, 20 Tex., 82; Cook vr. Tancock, 20 Tex., 8; Chapman +. 
20 Tex., 82; Cook v. Hancock, 20 Tex., 3; Chapman ¢. 
Sneed, 17 Tex., 450; Hamilton 7+. Ward, 4 Tex., 356; Ran- 
don v. Cartwright, 3 Tex., 268; Lewis +. San Antonio, 26 
Tex., 318; Monroe v. Douglas, 4 Sandf. Ch., 184.) 

We therefore insist that the charge of the court, in effect 
disregarding the condemnation of this land, was erroneous. 


Davis & Beail and J. D. Thomas, for appellees. 

I. By the colonization law of the fourth of January, 1825, 
a colonist in Austin’s colony was authorized to sell his land 
acquired as such colonist at any time after obtaining his grant 
and before abandoning the country; and as Blutord Brooks, 
while still a citizen and colonist of Austin’s colony, and in 
possession of the land granted to him as such colonist, con- 
veyed it to John Spear, who in due time complied with all the 
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conditions of the grant, the abandonment of the country by 
Brooks subsequent to his alienation of the land, did not 
affect, and could not defeat, the title of Spear. (Paschal’s 
Dig., arts. 532,539; Portis ¢. Mill, 14 Tex., 70, 71; . eng to 
vr. Smith, 21 Tex., 724, 725; Molliman vr. Peebles, 1 Tex., 6! go 
693; Yates ¢. Iams, 10 Tex,, 175, 176; Bowmer v. Hicks, 22 
Tex., 161; Horton +. Brown, 2 Tex., 96, 97.) 

IT. The report of the ayuntamiento of December 15, 1850, 
Was not per se an adjudication of the title of John Spear; and 
standing alone, without any recognition or confirmation by 
the empresario, or other authority, denouncing the land as 
vacant, or regranting it to another, it had not the effect to 
cancel and annul the grant of Bluford Brooks or divest the 
title of Spear. 

The report of the ayuntamiento is substantially as follows ; 

“In the town of San Felipe de Austin, on the fifteenth 
day of December, 1850, pursuant to adjournment made on 
the seventh day of this month, the ayuntamiento met. The 
following members were present, to whom had been referred 
the subject of the official letter of the empresario, Austin, 
under date of the seventh instant, as a committee to examine 
into and re port on the list of the titles made to settlers in the 
first col mn) of ne aid empresario: The President, Thomas 
Barrett, Jesse 11. Cartwright, Churchill da Walter ( 
White, and en Pettus. The said list was then read, 
and the merits of each particular settler contained in the list 
fexamined, to] determine which colonists have complied with 
the letter of the colonization law in the settlement and culti- 
vation of the land granted to them under said law, and whose 
titles ought to be, and are, confirmed; and also those who 
have not complied, either by having abandoned the country 
or failed to cultivate and settle the lands in conformity with 
said law. 

«The ayuntamiento, therefore, forming a committee of the 
following and before-mentioned members, with the excep- 
tion of the president, who presided, and could not be of the 
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committee: Jesse H. Cartwright, second regidor; Walter C. 
White, third regidor; Churchill Fulchear, fourth regidor, and 
William Pettus, sin pro., declared unanimously that the fol- 
lowing persons never cultivated their land as granted to them, 
and having abandoned the country, have by this fact unquali- 
fiedly declared that they abandoned the country, and the land 
they received by concession from the government do be con- 
sidered and esteemed as forfeited; and that the said land did 
legally revert to the mass of lands belonging to the State at 
the expiration of the two years from the date of their title, in 
conformity with the twenty-third article of the colonization 
law of the fourth of January, 1823, and consequently are va- 
cant, and can be occupied and granted to other emigrants com- 
prehended in the new contracts on colonization of the said em- 
presario, Stephen F. Austin, and are as follows: * * = * 

« John R. Williams, one league and labor of land lying on 
Cedar creek; title dated twenty-ninth July, 1824. The said 
Williams abandoned the country in the spring of 1825, and 
as he never complied with the requisites of the colonization 
law, by not cultivating the league of land which was granted 
to him, in conjunction with the fact of abandoning the coun- 
try, all title and claim in the said league of land, which by 
said concession was vested in said Williams, expired when he 
abandoned the country; for which reason it is declared va- 
cant, and the title for it null and of no effect. The labor of 
and granted to said Williams he improved, and lived on, 
and disposed of it, and made a legal transfer, which he had 
aright todo. The title of the labor is confirmed. * * * 

“ Bluford Brooks, one league of land lying west of the 
Brazos river, near the San Antonio road; title dated tenth 
of August, 1824. The said Brooks abandoned the country 


in 1825. The land is therefore vacant, and the title null and 
* * * 





void; and the land can be granted to other emigrants. 

“The balance of the concessions made by the commis- 
sioner and empresario to the other families in the first 
colony, amounting in all to 290, is contained in the list fur- 
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nished by the empresario, Austin, drawn from the register of 
the colony, in which is contained all the titles in the said first 
colony, are perfect and valid; for each of the said grantees 
has fully complied with the conditions of the law, and of his 
concession, and they have each of them completed their 
titles, and therefore confirmed to them and their legal repre- 
sentatives. 

“All of which received the undivided and unanimous 
approbation of the body; and that it may, at all times, ap- 
pear for the satisfaction of the interested persons, the ayun- 
tamiento ordered that the official letter of said empresario, 
and the said list, be filed in archives of the ayuntamiento, and 
that this act be signed by every one of the members present ; 
and, further, that a certified copy of it be passed to the em- 
presario, Stephen F. Austin, for his information and the pur- 
poses for which he may conceive it necessary.” 

It appears from the records of the General Land Office 
that the land was never granted or patented to any one, 
except to Bluford Brooks in 1824, and to Thomes J. Hall in 
1863. Neither Spear nor any subsequent vendor was ever 
disturbed in his possession of the land. (Jones v. Garza, 
11 Tex., 206; Holliman v. Peebles, 1 Tex., 696, 701; John- 
ston 7. Smith, 21 Tex., 724, 725; Yates v. Iams, 10 Tex., 
175, 176; Bowmer +r. Hicks, 22 Tex., 161; Jenkins 7. Cham- 
bers, 9 Tex., 228, 229; Hancock v. McKinney, 7 Tex., 455, 
456.) 

IIL. In order that the report of the ayuntamiento upon the 
Brooks title should have the effect of an adjudication, it 
should have been acted upon and confirmed by the empre- 
sario, commissioner, or some other authority, either by a 
denunciation of the land as vacant and a regrant of it, or by 
some other action ; and as that report never was confirmed 
in any manner, but, on the contrary, the empresario and 
other colonial authorities recognized the right of Spear and 
his vendees to the land, and never disturbed them in their 
use and enjoyment of the same from the time Spear first 
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took possession, on the 10th of September, 1825, to the date 
of the institution of this suit, said report is of no force or 
validity as against the title of Spear and his vendees. (Hol- 
liman +. Peebles, 1 Tex., 696, 701; Jolmston r. Smith, 21 
Tex., 724, 725; Portis v. Mill, 14 Tex., 70, 71; Yates +. 
James, 10 Tex., 175, 176; Bowmer +. Hicks, 22 Tex., 161; 
Jenkins ». Chambers, 9 Tex., 228, 229; ILancock v. Melin- 
ney, 7 Tex., 455, 456; TIamilton +. Menifee, 11 Tex., 746.) 

IV. The report of the ayuntamiento is, at most, only an 
inquest of office, and although in that character a proceeding 
in rem, because made in behalf of the public, still it is not 
conclusive, except as against the parties immediately con- 
cerned and their privies; and then only as to the fact of 
abandonment found by the inquisition. (Jones +. Garza, 11 
Tex., 206; Holliman v. Peebles, 1 Tex., 696, 701, 709; 
Stokes v. Dawes, 4 Mason, 268; 1 Greenl. Ev., see. 565; 
Commonwealth v. Selden, 5 Mumf., 160.) 

V. If the proceedings of the ayuntamiento did have the 
effect to annul the grant to Bluford Brooks, it then became 
the duty of the empresario and commissioner to have remit- 
ted the forfeiture of the land, or regranted it to Spear and 
Foster, as colonists of Austin’s colony; and as the claim of 
Spear and Foster to the land could not have been disre- 
garded by the colonial authorities, so neither can it be im- 
pugned by any one on the ground of the supposed nullity of 
the original title. (MTamilton rv. Menifee, 11 Tex., 746.) 

VI. If the report of the ayuntamiento was effectual to 
annul the title issued to Bluford Brooks, from and after 
December - 15, 1830, or from and after the expiration of two 
years from the date of the issuance of said title, still, that 
title having once been perfect, the statutes of February 5, 
1850, and August 27, 1856, absolutely prohibited the issu- 
ance of the patent to Thomas J. TLall on September 21, 1863, 
under which appellant claims, and rendered said patent void 
when issued. (Paschal’s Dig., art. 809; Gen. Laws 1856, 
59; Ilancock v. McKinney, 7 Tex., 451, 452, 454; Holliman 
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r. Peebles, 1 Tex., 693; Portis vr. Till, 14 Tex., 70, 71; Gal- 
loway v. Finley, 12 Pet., 298, 29 (12 Cur., 728); MeArthar 
v. Dun, 7 How., 266 (17 Cur., 111); Jackson +. Clark, 1 Pet., 
632 (7 Cur., 730). 


Shepard & Garrett, also for appellees. 


Govutp, Associate Justice.—The plaintiff, John Summers, — 
brought his action of trespass to try title for a league of land, 
claiming under a patent to Thomas J. Hall, issued in 1863, 
The defendants claim under a grant of the same league of 
land to Blutord Brooks, as a colonist of Austin’s colony, of 
date August 10, 1824. Shortly after receiving the grant, 
Brooks settled upon and cultivated said league ; and on Sep- 
tember 10, 1825, whilst so in possession, and still a citizen of 
Coahuila and Texas, sold and conveyed it by valid deed of 
conveyance to John Spear; and said John Spear, on the said 
10th day of September, 1825, settled upon and cultivated said 
land for several years, in compliance with the laws then in 
force and the terms of grants of land to claimants. The de- 
fendants claim under a regular chain of title from John Spear, 
and possession was continuous in the defendants, and those 
under whom they claim, down to the institution of this suit. 

Brooks abandoned the country in 1825. On the 15th of 
December, 1830, the ayuntamiento of Austin’s colony “took 
into consideration the subject of an official letter of the em- 
presario, Austin, and examined the list of titles made by the 
said empresario in his first colony, for the purpose of deter- 
mining who had complied with the conditions of their grants, 
and whose titles ought to be, and. are, confirmed; and also 
who had not complied, either by abandoning the country or 
failing to cultivate and settle the lands in conformity with 
the laws.” (See statement of case in Holliman ¢. Peebles, 1 


Tex.. O75, where the identical proceedings of the ayvuntati- 





ento which are relied on in this case were considered as to a 
different grant.) 
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That part of the proceeding having reference to the Brooks 
league is as follows: «Bluford Brooks, one league of land 
lying west of the Brazos river, near the San Antonid road; 
title dated 10th of August, 1824. The said Brooks aban- 
doned the country in 1825. The land is therefore vacant, 
and the title null and void; and the land can be granted 
to other emigrants.” We copy one other extract from those 
proceedings: “John R. Williams, one league and labor of 
land lving on Cedar creek; title dated 29th July, 1824. The 
said Williams abandoned the country in the spring of 1825, 
and as he never complied with the requisites of the coloniza- 
tion law, by not cultivating the league of land which was 
granted to him, in conjunction with the fact of abandoning 
the country, all title and claim in the said league of land, 
which by said concession was vested in said Williams, ex- 
pired when he abandoned the country; for which reason it is 
declared vaeant, and the title for it null and of no effect. 
The labor of land granted to said Williams he improved, 
and lived on, and disposed of it, and made a legal transfer, 
which he had aright to do. The title of the labor is con- 
firmed.” The instrument ends by directing that “a certified 
copy be passed to the empresario, Stephen F. Austin, for his 
information and the purposes for which he may conceive it 
necessary.” The Bluford Brooks league does not appear to 
have been granted to any one else until the patent to ITall, 
in 1863; and down to that time John Spear and his vendees 
remained in possession, undisturbed, no further action of the 
authorities appearing. 

On February 5, 1850, the Legislature passed an act enti- 
tled “ An act to prevent locations in the colonies of Austin, 
De Witt, and De Leon,” as follows: “That no certificate of 
land, land warrant, or evidence of land claim, of any kind 
whatever, shall hereafter be located upon any land heretofore 
titled or surveyed within the limits of the colonies of Austin, 
De Witt, and De Leon; and the Commissioner of the General 
Land Office is hereby prohibited from hereafter issuing a pat- 
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ent on any location hereafter made for any of the lands de- 
scribed in this act; and should any patent be hereafter issued 
for the same, or a part thereof, contrary to the provisions of 
this act, the same shall be null and void.” (Paschal’s Dig., 
art. 809.) On August 27, 1856, was also passed an act enti- 
tled “An act to quiet land titles,” as follows: “That the head- 
rights, augmentations, amd special grants made to the colon- 
ists in the colonies of Austin and De Witt, are hereby ratified 
and confirmed, and all conditions attached to the same are 
hereby released; provided that this section shall extend only 
to titles issued previous to the 13th day of November, A. D. 
1835.” (Acts of 1856, p. 59, Gen. Laws, 4th Leg., adjourned 
session.) 

The charge instructed the jury, in substance, that if Brooks 
sold the land before abandonment of the country, and. his 
vendees entered into possession immediately, and have held 
and cultivated the land ever since, to tind for defendants. 
Accordingly, there were a verdict and judgment for defend- 
aunts, from which Summers has appealed. 

On the part of appellant, it is claimed that the legal effect 
of the proceedings of the ayuntamiento was to annul the 
Bluford Brooks grant as completely as though it had never 
had an existence, and that therefore it was thereafter vacant 
land, and not * titled ” or “surveyed” land, within the mean- 
ing of the act of 1850. 

The grant to Brooks was under the colonization law of 
1825, under which—having received the grant, and having 
occupied and cultivated the land, and not having previously 
abandoned the country—he had an undoubted power of alien- 
ation, (Portis v. Hill, 14 Tex., 71; Emmons v. Oldham, 12 
Tex., 27; Thomas v. Moore, 46 Tex., 453. 

After this sale to Spear, who in good faith at once oeecu- 
pied and cultivated the land, the subsequent abandonment 
of the country by Brooks was no sufficient ground for annul- 
ling the grant. (Johnson ¢. Smith, 21 Tex., 722.) 

If Brooks had abandoned the country without selling, there 





SumM_ers v. Davis. [Austin Term, 


Opinion of the court. 


is authority for the position that the decree of the ayunta- 
miento declaring the land vacant, if followed up by a regrant 
by the proper authority, conclusively establishes the fact of 
abandonment, and consequent forfeiture, as against Brooks or 
his heirs. (Marsh +. Weir, 21 Tex.,97; Tlolliman v. Peebles, 
1 Tex., 699.) 

It seems questionable, however, whether the proceedings 
of the avuntamiento in such cases were designed to have the 
conclusive effect of a judgment, unless tollowed by some ae- 
tion of the commissioner, empresario, or political authority; 
and certainly, with the lights before us, we are not prepared 
to hold that the proceedings which we have recited are con- 
clusive as against Spear, whose rights attached prior to the 
abandonment. (Jenkins +, Chambers, 9 Tex., 167; Johnston 
v. Smith, 21 Tex., 722; Jones ¢. Garza, 11 Tex., 206.) 

We have not, however, found it necessary to pass detinitely 
on this question. The condition of the business of this court 
forbids all unnecessary delay in the examination of questions 
not essential to the disposition of a case. In our opinion, 
whatever may have been the effect of the proceedings of the 
avuntamiento, it did not obliterate the fact that the Blutord 
Brooks league was, at the time of the passage of the act of 
1830, land “ heretofore titled or surveyed,” within the mean- 
ing of that act. Literally, it was land * heretofore titled” 


and “surveyed”; and unless it be made to appear that it was 


not the intention of the law to embrace such cases, the plain 
and ordinary meaning of the words used will control. The 
object of this statute, as well as that of 1856, was undoubtedly 
to quiet land titles in the colonies named; atid it is reason- 
able to assume that it embraced those who, at the time these 
statutes were enacted, had for many years continued undis- 
turbed to cultivate, occupy, and claim land under a title at 
one time unquestionably valid, and who, if that title was in 
truth annulled, had themselves been guilty of no fault, but 
suffered because of the dereliction of another. As actual set- 
tlers and occupants, the defendants belonged to a class always 
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favored by our laws ; and as their title, if invalid, was so rather 
on technical grounds, than on grounds which attect the equity 
of their claim, it is difficult to believe that they were not within 
the object and spirit of the law. Even if, for the purposes of 
limitation, the effect of the decree was that the Bluford Brooks 
title was henceforth “to be regarded as though it never had 
we do not think that the Legislature lad it in 
view that such was the legal status of such titles, or that the 


an existence,” 


holders theréof were intended to be excluded trom the pro- 
tection extended to others. If such cases, however, had been 
contemplated, we see no reason to believe that the language 
of the act would have been changed. The act of 1856, rati- 
fying certain classes of grants, including headrights, and re- 
leasing all conditions attached thereto, shows that it was not 
the policy of our laws to enforce forfeitures in such cases. 
The act of 1850 is nearly identical with a statute enacted 
by Congress, and construed by the courts of the United States 
in several cases. The Supreme Court, in construing that stat- 
ute, say: “ The statute is general, including by name all grants, 
not distinguishing between void and valid; and the plainest 
rules of propriety and justice require that the courts should not 


9 


introduce an exception, the Legislature having made none.’ 
(MeArthur’s Heirs +. Dun’s Heirs, 7 How., 271.) The court 
applied the statute to a void grant, which, however, still con- 


stituted an equitable claim against the government. Apply- 
ing a similar rule, we are of opinion that the effect of the acts 
of 1850 and 1856 was to prohibit interference by location with 
those claiming the Blutord Brooks league under Spear, and 
to render void the patent issued thereon. 
The judgment is affirmed. 
AFFIRMED. 
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Putiiis OLDHAM ET AL. V. A. W. McIver, Apw’r. 


. MARRIAGE BETWEEN BLACK AND WHITE RACES FORBIDDEN.— 
The laws of Texas forbidding the intermarriage of the white and 
black races, such marriage will not be presumed from the cohabita- 
tion, as man and wife, of a white man with a mulatto woman, from 
1837 until his death, in 1868. 

. OVERRULED.—Honey v. Clark, 37 Tex., 705, overruled. 

. RES ADJUDICATA.—To determine the effect of an adjudication plead- 
ed in bar in another suit, it is necessary and proper to look into the 
pleadings and the judgment rendered in the former suit, to ascer- 
tain the manner in which it was tried, and the issues determined. 

EFFECT OF CERTIORARI—RES ADJUDICATA.—In an injunction suit 
brought by tenants holding the homestead under a Jease from the 
administrator, and against parties to whom, as widow and children 
of the deceased, the homestead and exempt property had been set 
apart by the Probate Court, a decree was rendered upon the rent 
contract, and the order of the County Coutrt setting apart the home- 
stead, and the further finding of the jury as to the rental value of 
the homestead during the term, directing that at the expiration of 
the lease the homestead should be turned over to the so-called widow 
and children: Held, That such decree could not be pleaded in bar 
in an appeal from the original order of the Probate Court, setting 
aside the homestead, taken by certiorari to the District Court. 

5. RES ADJUDICATA—MATTER IN ISSUE.—Iii such injunction suit, the 
matter in issue, was whether or not the order of the County Court 
-Was in force. The matterin issue in the appeal, is whether it should 
remain in force upon a revision of it by the District Court, acting in 
the nature of an appellate tribunal, to try its validity in a trial de 
novo. 

6. SAME—PRACTICE.—Where it is doubtful, from the face of the ree- 
ord of the pleadings and judgment in the judgment interposed, 
what was the true issue, it is competent to resort to evidence aliunde 
to ascertain it. 

7. PRACTICE IN APPEALS TAKEN BY WRIT OF CERTIORARI.—The 
order setting apart the homestead and exempted property having 
been taken for revision to the District Court, and having been con- 
tinued for several terms, the administrator amended and asked judg- 
ment for the recovery of the said property and the value of its use, 
&e.; and no exception having been taken to the amendment below: 
Held, While such amendment and action upon it were irregular, it 
is not ground for reversal. 
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Appeal from Burleson. Tried below before the Hon. D. 
M. Prendergast. 

The briefs in the case are interesting as a discussion of the 
questions involved. They contain, together, a fall statement 
of the matters necessary to understand the opinion. 


J. D. Thomas, for appellants.—The County Court, in Jan- 
uary, 1869, set apart to appellants the homestead and exempt 
property of William Oldham, as his surviving wife and chil- 
dren. The cause was brought by certiorari to the District 
Court, where, after verdict for plaintiffs on special issues, 
judgment was rendered against them non obstante veredicto, 

The jury find that William Oldham lived and cohabited 
with Phillis as a wife from 1839 till his death, in 1868. This 
is twenty-nine years. He had by her four children, whom he 
always recognized as his own, among whom were plaintiffs 
Utis and Otho. Phillis was a slave, and half African. She 
claimed to be the widow, under the authority of Honey ¢. 
Clark, 37 Tex., 686. 

I do not deem it necessary to argue the validity of that 
decision. It speaks for itself, and is the law of Texas. 

But another question seems to me decisive of this case, 
independently of Honey v. Clark. 

There was a former adjudication pleaded. The judgment 
relied on was set out. 

It will be seen that the petition in that case charges that 
appellants are not the widow and children of William Old- 
ham. They squarely allege, in their answer, that they are, 
and they claim the possession and use of the homestead and 
exempt property in that character only. They make their 
answer a cross-bill. The administrator, who was already a 
party, answers and joins issue on the main question of their 
status. They obtain all they demand in that suit, and obtain 
it solely on the ground of that status. This judgment was ac- 
quiesced in by all parties, and is still in full foree. I insist 
that it is a conclusive adjudication of the fact that Phillis was 
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the wife of William Oldham. T refer to Lee v. Kingsbury, 13 
Tex.. 70-72; Tadlock v. Eecles, 20 Tex., 790-792: Baxter v. 
Dear, 24 Tex., 20. 

The extent of the conclusiveness of judgments is further 
shown. (Ilerman on Estoppel, 51, 52, 80-84.) A judgment 
which fixes the status of a person, is regarded as a judgment 
invem. (2 Smith’s Lead. Cas., 585, 586, 672-674; Terman 
on Estoppel, sees. 108, 113; Freem. on. Judg., see. 349.) 

On this question, in Lee rv. Kingsbury, 15 Tex., 71. Judge 
Wheeler says: “It is not necessary to the conclusiveness of 
the former judgment, that issue should have been taken upon 
the precise point which it is proposed to controvert in the 
collateral action. It is sufficient, if that point was essential to 
the former judgment.” The case of Collins v. Bennett, 46 
N. Y., 490, is to the same effect. A let his horse to -B to 
teed; B used him contrary to directions, and foundered him. 
A sued him for a conversion: Pending this suit, B sued A 
in Justices’ Court for the feed of the horse. A pleaded the 
conversion; but the defense was overruled, and b recovered 
his bill. There was no appeal; and this was held to bea 
final adjudication against the conversion when pleaded in the 
original suit. The pertineney of this case to the one in hand 


is very striking. As in this case, there were two suits at the 


same time, by different plaintitts, and for different purposes, 


As in this case, the second was first decided, and in a different 
court, and though incorrectly decided, the judgment was a bar 
to the first. (See cases there cited; Morgan v. Plumb, 9 
Wend., 287; Sheldon +. Carpenter, 4 N. Y., 579; Gates ¢. 
Preston, 41 N. Y., 113; Bouchaud +. Dias, 3 Denio, 238.) 
Now, [ admit that in the case pleaded Phillis is not in terms 
adjudged to be the widow of Oldham: but she claims the 
property in suit in that character alone, It was withheld 
from her, because that character was denied her by the ad- 
ministrator of Oldham. The court decree Teatf & Thomp- 
son to hold as her tenants, to pay her the rent of the land 
and hire of the personal property for that year, and at the 
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end of the year to restore her and her children to the posses- 
sion. I say this case clearly falls within the rule in Collins 
rv. Bennett, cited above. 

An attempt has been made to fix odium on a claim like 
this against the estate of a white man. I say the representa- 
tive of a man who equalized himself with a negro, by claim- 
ing her as his wife for twenty-nine years, and by begetting a 
family of children by her, stands in a poor attitude to hold 
the negro up to odium; and [ know this honorable court will 
not swerve from the precedents, to the extent of a hair, to 
defeat the rights of these appellants. 

It has been claimed that the District Court had no juris- 
diction to fix the status of these parties. T say it had jurisdie- 
tion to determine every question pertinent to the case before 
it, and this was one of them. But having general jurisdiction, 
if there are any cireumstances under which it-could determine 
the status of the parties, those circumstances, in a collateral 


—"> 
“ 


action, will be presumed to have existed. (Freem. on Judg 
sec. 124.) Now, there are circumstances under which the 
District Court has even original probate jurisdiction. (Pas- 
chal’s Dig., 1406.) If necessary to sustain its jurisdiction, 
those circumstances will be presumed. 


4 


The only question of fact on the plea of former adjudica- 


tion, (the identity of parties,) is found for appellants. 


S ryli 8 & Bassett, for ap} vellee. 

I. Under the law in foree at Oldham’s death, (Paschal’s 
Dig., 1305,) it was made the duty of the County Court to set 
aside to the widow and children of the deceased all such prop- 
erty as Was exempt from execution or foreed sale by the Con- 
stitution and laws of the State. 

Who are the widow and children thus made the objects 
of the bounty of the law? Clearly, none can be included 
within the terms except the relict and the offspring of a law- 
ful wedlock. It will not be necessary to consult the diction- 
aries to find out the meaning of the words. 
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The jury, in their verdict, say that there never was a mar- 
riage between the decedent and the appellant Phillis, but that 
there existed between them a cohabitation as man and wife 
for many years. Such cohabitation, not being a lawful mar- 
riage, was an immoral, if not an unlawful, act. The policy 
of the law favors marriage, but it has no encouragement for 
illicit intercourse, however intimate or long continued. (1 
Bish. on Mar. and Div., 436-438.) 

Cohabitation is one of those facts from which a jury may 
or may not, under proper instructions, find that a marriage 
exists; but beyond that it could not avail the plaintiffs. An 
unlawful cohabitation—and this is the extent of the finding 
of the jury—cannot invest either of the parties to it with 
those rights and privileges which the law has reserved for 
those only who have entered into the highest and holiest ob- 
ligation known to the codes of God or man. 

If. The jury having found that William Oldham was of 
white or European extraction, and that Phillis was the de- 
scendant of Africans, having one-half negro blood in her 
veins, the court is aware that there could have been at no 
time any lawful marriage between them. By the law of 
1837, (Paschal’s Dig., 4670,) the attempted intermarriage of 
such persons was denounced as “a high misdemeanor, and 
punished as such,” and the marriage itself was declared null 
and void. Thus the law stood until the adoption of the 
Penal Code in 1856, amended in 1858, when both the inter- 
marriage and the cohabitation were made felonies, and pun- 
ished by confinement in the penitentiary for not less than two 
nor more than five years. (Penal Code of 1856, art. 3&6,— 
Paschal’s Dig., 2016.) 

That prohibition, which is a mere police regulation, stinds 
unrepealed to-day, and unaffected by the results of the war, 
or the provisions of the civil-rights bill, or the several amend- 
ments to the Constitution of the United States. We unhes- 
itatingly affirm, that it is a penal offense to-day, under Pas- 
chal’s Digest, 2016, for a white man, within this State, know- 
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ingly to marry a negro or woman of mixed blood, descended 
from negro ancestry, to the third generation inclusive, or 
having so married out of the State to continue to cohabit 
with such negro, or descendant of a negro, within the State. 
So held recently by courts both North and South, State and 
Federal, radical and democratic, upon full argument and 
exhaustive examination of the question on principle and 
authority. (State v. Gibson, 36 Ind., 389 (10 Am. R., 42); 
State v. Hairston, 63 N. C., 451; State v. Reinhardt, 63 N. 
C., 547; 1 Bish. on Mar. and Div., sees. 308, 308a; decision 
in Federal Cireuit Court, by Hon. John Erskine, Am. Law 
Times for » a) . 

Judge Erskine’s decision was rendered on the trial of a 
writ of habeas corpus sued out by parties convicted under an 
old State law of Georgia, forbidding under penalty the inter- 
marriage of white and colored persons. 

In the North Carolina case, the defendants were convicted 
of the offense of fornication and adultery, in 1869. On the 
trial, it appeared that one of the defendants was a colored 
man, the other being a white woman, and that they were co- 
habiting as man and wife. The defense was that they had 
been married. The facts established a marriage, so far as that 
relation could subsist between persons of the different races. 
It was held that the provisions of the marriage act of 1839, 
declaring such intermarriages to be absolutely void, were still 
in foree, and that the pretended marriage was no defense to 
the indictment. (63 Ind., 451, 547.) The Indiana case is 
to the same effect. 

We respectfully ask the court, if it have any doubt on the 
question, to read the opinions referred to, 

In the argument below, counsel relied on the marriage or- 
dinance of our Constitution, and the retroactive construction 
given to it by your predecessors in Honey v. Clarke, 37 Tex., 
686; but in view of your honors’ later decision in Clements 
v. Crawford, 42 Tex., 601, in which Honey v. Clarke was 
expressly overruled, and the ordinance held not to be appli- 
36 
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eable to the living together of white and black, it is not con- 
sidered necessary to notice that question further. 

But, after all, the question is whether or not there was a 
lawful marriage between the parties. If there was, certain 
results—and among other things the right of the widow and 
children to the exemptions—necessarily followed. If there 
was no marriage, no such right existed. The question as to 
whether or not there was a marriage was for the jury alone. 
(1 Bish. on Mar. and Div., see. 538.) They found that there 
was no marriage. The court will not look beyond the ver- 
dict, except to see that it is supported by the evidence. There 
being no marriage, there was no widow and no children, 
within the terms of the law, to take the exemptions; and 
the creditors represented by the administrator are therefore 
entitled to the property. 


Seth Shepard, also for appellee.—In addition to the points 
made in the able brief of Messrs. Sayles & Bassett, I submit 
the following, on the effect of the judgment pleaded in bar 
by appellants: 

I. The judgment in Teaff & Thompson ¢. Appellants is not 
conclusive of any material fact necessary to the support of 
the judgment in this cause. 

«The essential conditions under which the exception of the 
res judicata becomes applicable, are the identity of the thing 
demanded, the identity of the cause of the demand, and of 
the parties in the character in which they litigate.” — ( Wash- 
ington, A. & G.S. P. Co. v. Sickles et a/., 24 Tow., 342; Asp- 
den v. Nixon, 4 Id., 467.) 


These essential conditions are not found in these two judg- 


ments. The action in the judgment pleaded was for posses- 
sion merely; the title was not in controversy. A judgment 
in a possessory action cannot be pleaded in bar in another 
action involving title. (Terman on Est., see. 71; Arnold ¢. 
Arnold, 17 Pick., 4; Bigelow on Est., 25-35.) 

IT. In the trial of that cause, but one issue was submitted 
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to the jury; that was the value of certain property, rents, Ke. 
This appears from the verdict, the charge of the court, and 
the evidence of the foreman of the jury. 

The verdict of a jury and judgment upon one count in a 
declaration is not conclusive of facts alleged in other counts. 
(24 Ilow., 333.) 

III. The testimony of Judge McIver was offered to show 
that no such issue as is involved in this suit was raised in 
that one, and that in fact Oldham’s then administrator with- 
drew from the ease and left the question to the other parties. 
The court excluded this testimony, though clearly admissible. 
(24 How., 344; Young ¢. Black, 7 Cranch, 565; Matheson 
v. Grant, 2 How., 263; Freem. on Judg., see, 272-274.) 

IV. By order of the County Court, the appellants, in a 
time of military rule, had been put in possession of the Old- 
ham homestead. This judgment, though entirely suspended 
and set aside by the certiorari proceedings, was evidently taken 
by the court, in the case of Teaff & Thompson, to be a conclu- 
sive adjudieation of the collateral facts of Phillis’ status; and 
but one issue, as before stated, was given to the jury. 

Her right in this cause depends upon her status as wife of 
Oldham, deceased. 

Its unauthorized finding —or, rather, assumption by the 
court, as collateral to the main issue in the other case —is 
not conclusive of anything in this cause. 

«“ Neither the judgment of a concurrent or exclusive juris- 
diction is evidence of any matter which came collaterally in 
question, though within their jurisdiction, nor of any matter 
to be inferred by argument from the judgment.” (Terman 
on Est., see. 40, quoting language of Chief Justice DeGrey 
in Duchess of Kingston’s case.) 


Ronerts, Curer Justice.—The question as to whether 
Phillis Oldham, under the facts found by the jury in this case, 
was the wife of William Oldham at the time of his death, so 
as to be entitled to a homestead and other property exempt 
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from administration, has been decided by this court adversely 
to such a claim. She being one-half African blood, and he 
being white, they could not have been man and wife at the 
time of his death under the laws of this State. (Clements et 
al. v. Crawford, 42 Tex., 601, and otlfers, overruling Toney 
v. Clark, 37 Tex., 705; Frasher v. The State, 3 Tex., (Court 
of Appeals,) 263.) 

The main objection to the judgment, relied on in the brief 
of appellants, is that the court erred in its action upon the 
defense of res judicata set up to this proceeding of certiorari 
to revise and set aside the order of the County Court, setting 
apart to her and to her children the homestead and other 
exempted property. 

At the January Term of the County Court of Burleson 
county in 1869, upon her application for herself and children, 
the said order was made, setting apart to them the homestead 
and other exempt property, as the widow and children of 
William Oldham, as being the constituents of his family, left 
at the time of his death, in 1868. 

The estate having been administered on by Williamson 8. 
Oldham in 1868, an order had been obtained for renting the 
farm, and farming stock, and implements of said estate, in- 
cluding the said homestead and exempted property, which 
had been rented to Teaff & Thompson for the year 1869, 
and they had taken possession of the same previous to the 
order of the County Court setting apart the homestead and 
other property. 

To prevent the execution of an order from the County 
’ Court then in the hands of the sheriff, directing him to put her 
and her children in possession of said homestead and exempt 
property that had been set apart to them, said rentors, Teaff & 
Thompson, in February, 1869, filed a petition for an injune- 
tion in the District Court of Burleson county, making said 
Phillis, and her said children, and said administrator parties, 
as defendants in the suit. The defendants filed answers, and 
at the Spring Term, 1869, of said District Court a judgment 
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was rendered in said suit, determining that Teaff & Thomp- 
son should retain the homestead and other exempt property 
during the year 1869, and hold it as tenants of Phillis and 
her said children, and at the end of the year turn it over to 
them, and pay to them $780, its rental value for the year, as 
assessed by the jury, (to ascertain which was the only matter 
submitted to or found by them in the trial of the ecase,) and 
that amount should be deducted from the rent note given by 
Teaff & Thompson to the administrator, and that they should 
be released from that amount of the debt due at the end of 
said year to the administrator for the rent of the whole of 
the property so rented by them, including the homestead 
and exempt property. This judgment was carried out, and 
has never been appealed from or reversed; and this is the 
judgment which is set up by Phillis and her children as 
res judicata, as concluding and estopping the administrator de 
bonis non, A. W. McIver, from disputing the fact that she was 
the lawful wife and her said children the heirs of William 
Oldham, deceased, at the time of his death, in 1868, in this 
proceeding by certiorari, instituted by the administrator to 
revise and set aside the order of the County Court, made in 
January, 1869, setting apart to them, as his widow and chil- 
dren, said homestead and exempted property. 

Under the law as it existed in 1869, the County Court was 
authorized to set apart to the widow and children of the de- 
ceased, if he had such, the homestead and exempted property. 
(Paschal’s Dig., art. 1305.) This gave that court the right to 
ascertain the fact that she was his lawful wife, and that cer- 
tain of her children were his heirs, and to make the order 
thereon setting apart the property. That was an adjudication 
of that facet by a competent court, having jurisdiction of the 
matter, as pertaining to the estate of William Oldham, then 
being administered in said court. That order conclusively 
established that fact in any other suit or proceeding in which 
it was or might be involved, or be put in issue, until set aside 
by appeal or certiorari, directly, and not collaterally, attacking 
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its validity as a judgment of court establishing that fact. 
That is what the administrator sought to do by this proceed- 
ing of certiorari, instituted in the District Court in February, 
1869, the next month of the same year the order was made. 
By the statute, he was entitled, at any time within two years, 
to this remedy by certiorari, issued from the District Court by 
order of the district judge, “to remove the proceedings to the 
District Court, there to be revised and corrected.” (Paschal’s 
Dig., art. 480; Act of 1848.) The trial is de novo in this pro- 
ceeding in the District Court, the same as upon appeal from 
the order of the County Court sought to be revised and cor- 
rected. (Moore v. Hardison, 10 Tex.,471.) The fact, there- 
fore, of her being the lawful wife of William Oldham, upon 
which said order was founded, was on this trial subject to be 
disputed and disproved by the administrator; and if success- 
fully done, a predicate would be laid for the action of the 
District Court in revising and correcting said order of the 
County Court. 
Where there had been an order of the County Court dis- 
tributing an estate, and this remedy was resorted to, Chief 
Justice Hemphill said: «The proceedings are to be revised 
and corrected. They are not final, in an appellate sense, until 
after the lapse of two years. This judgment may be reversed * 
or reformed as the law may. require, and the property re- 
distributed according to the very right of the parties to the 
cause. Any rights which may have grown up under the judg- 
ment of the County Court prior to the supersedes, cannot be 
disturbed; as, for instance, rights claimed through public 
sale under the judgment, &c.” (Dunham rv. Chatham, 21, 
Tex., 249.) This case, for the revising of said order of the 
County Court,-was not tried and determined in the District 
Court until the September Term, 1874, several years after 
the injunction suit brought by Teaff & Thompson had been 
_ determined, and the judgment therein executed, in favor of 
Phillis and her children. It is not shown that there have been : 
any rights of third persons intervening, in reference to this 
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property, that would prevent the order of the County Court 
from being corrected, if found to have been erroneously made. 

After Phillis and her children (Otho and Eutis) appeared and 
answered in this case, at their instance it was ruled by the 
District Court that they, in this proceeding, occupied the 
position of plaintitis, and required the title of the case to be 
changed, and it thenceforth proceeded in accordance with 
said ruling, as exhibited in the pleadings and in the orders 
and judgment of the court. And it was in this attitude that 
they, as plaintiffs, set up against the administrator, as defend- 
ant, in what is styled an amended petition, ** that the matters 
in controversy in this suit have heretofore been fully adjudi- 
eated and settled by the judgment and decree in the cause 
numbered and known on the docket of this court as number 
1005,”—it being the injunction suit heretofore referred to. 

It is contended, by counsel for the plaintitis, that although 
in the cause pleaded as res judicata she is not adjudged in 
express terms to be the widow of Oldham, that fact was adju- 
dicated in her favor by the judgment that was rendered, 
decreeing the homestead and other property to be held by 
Teatf & Thompson as tenants of her and her children, to 
pay them rents, and to turnover to them the said property 
at the end of the year 1869, they having claimed it in said 
suit by cross-bill, upon the sole ground of the fact, which was 
put in issue in said cause, that she was such widow. 

To determine the correctness of this position, and the jorce 
of it in the determination of this case, it is necessary and 
proper to look into the pleadings of the parties and the judg- 
ment rendered in that suit, which exhibit the manner in which 
it was tried. (Cook v. Burnley, 45 Tex., 97.) 

‘If that is done, it will be found that they (the present plain- 
tiffs) obtained that judgment in their favor by pleading that 
it had been adjudicated by the order of the County Court, 
rendered in January, 1869, that she was the widow, and die 
two children joined with her were the heirs, of William 
Oldiam, and upon that alone, and not upon a trial or deter- 
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mination of that fact otherwise by said District Court in the 
trial of said cause. From the mode of trial, and in view of 
the pleadings, it Was impossible for the judgment of the court 
to have had any other foundation in fact established in the 
case, so far as it found in their favor, but this order of the 
County Court. The judgment in their favor was rendered 
upon “ bill and answer,” and the only matter submitted to 
the jury was to ascertain and report to the court the value of 
the rent of the homestead and exempted property for the 
year 1869. As to that part of the judgment which dissolved 
the injunction, that might have been done upon the facts 
alleged in the petition and. denied in the answer, styled a 
cross-bill, if the facts setting up the grounds for the injune- 
tion had been denied sufficiently to meet the equity. arising 
upon them, so as to put them in issue as disputed facts. 

Not so, however, in rendering a judgment upon the merits 
in their favor upon “bill and answer.” In that case, the 
judgment must be rendered, and was rendered, upon the facts 
alleged on one side and admitted on the other, upon its being 
assumed by the court that the other facts disputed, and issues 
raised thereby, were immaterial and inetfective, however they 
might be determined if submitted to a jury, to vary or con- 
trol the legal effect of the facts admitted, or taken as estab- 
lished by the court without being submitted to the jury. 

In the petition of Teaff & Thompson for injunction, it is 
stated that they had rented the whole of the farm, and stock, 
and farm implements, pursuant to an order of the County 
Court of Burleson county, made in 1868, aud that after- 
wards Phillis Oldham and her children had applied to the 
said County Court and had obtained an order of said court 
‘setting apart to them a part of the property which they had 
rented, to wit, the homestead and other exempt property, 
upon their representation that she was the widow and they 
the heirs of William Oldham, which they deny to be true, 
‘alieging that said William Oldham was a free white man, 
and said Phillis and her children were formerly the slaves of 
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said Oldham, and stated other reasons relating to her having 
presented an account against the estate, and to their good 
faith in and part performance of their contract of renting, why 
they should not be dispossessed under the said order of the 
court, Which was made ex parte, without notice to them. The 
answer to this petition by Phillis and her said children, stvled 
a cross-bill, admits the renting as stated in the petition, and 
they deny so much of complainants’ bill as charges * that they 
are not the widow and minor children of the decedent, and 
say that said allegation in complainant’s bill is untrue, and 
in verification of which fact these respondents refer to the 
action of said County Court at its January Term, 1869, upon 
your respondents’ aforesaid application, and the judgment 
and decree of said court thereon setting apart to respond- 
ents the homestead and other property mentioned therein, 
as exempt under the Constitution and laws of said State, 
which said decree is made a part of this answer, by certified 
copy hereto annexed, marked exhibit «A.’” Certified copies 
of the application to and order by the County Court referred 
to, were attached to the petition. 

In another part of the said cross-bill, they allege, “that by 
virtue of said decree they are entitled to the possession of 
said homestead and exempt property, or to the rents and 
profits produced by the same,” and pray for a decree to that 
effect. In no part of the cross-bill is the claim made to 
the homestead and other exempt property by virtue of the 
fact of her being the widow and her children the heirs of 
William Oldham, as an independent fact, to be established 
otherwise than as it had already been established, by and 
through this order of the County Court. 

The administrator having been made a defendant, filed an 
answer, denying that the District Court had jurisdiction of the 
matter, denying the sufficiency of the cross-bill and the facts 
stated in it, and pleaded .that the said order had no validity, 
because he had obtained a certiorari and supersedeas remov- 
ing said cause to the District Court. This general denial of 
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the facts of the cross-bill was a denial of them as they were 
alleged, and did not thereby make an issue upon the fact of 
her having been the widow of William Oldham, irrespective 
of its connection with and establishment by the order of the 
County Court,—for it was not otherwise alleged; and if it 
had, it would have been an immaterial issue; and if it had 


been proved on the trial as an independent fact, and specially 


found by the jury, that she was not lawfully his widow, that 
would not have contravened the legal effect of the order of 
the County Court, pleaded by her and exhibited to the court, 
and found to be then in force. It was, in effect, a plea of 
res judicata, establishing that fact conclusively in her favor 
by the proper court. The general denial of the facts of the 
eross-bill by the administrator, simply, in effect, put in issue 
the existence of the order as alleged; and his plea, that it 
was superseded, put in issue its then existing validity and 
force. Neither one of these issues was submitted to the jury, 
and they were both evidently disregarded by the court in 
rendering the judgment upon “bill and answer.” 

The judgment was rendered upon the facts admitted to 
exist in the petition and cross-bill, to wit, the rent contract, 
and the order of the County Court setting apart the home- 
stead and other exempt property; and upon these alone, aided 
by the finding of the jury upon the only matter submitted to 
them, of the value of the rent of said property for 1869. The 
judgment itself shows this. 

The judgment recites that it was rendered “upon a full 
hearing of the bill, answers, and arguments of counsel,” and 
“upon consideration thereof,’ and describes the property 
which it was adjudged that Teaff & Thompson should retain, 
as tenants to her and her children, for the year 1869, and turn 
over to them at the end of that year, as being that which was 
“set apart by the decree of the Probate Court of Burleson 
county, rendered at its January Term, 1869, to the defend- 
ants, as a homestead out of the estate of William Oidham.” 
By this, as.well as by the matter decreed, it is demonstrated 
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that the order of the County Court was made the basis upon 
which the decree was rendered. 

The tacit assumption made by the court, in rendering the 
judgment, that there was such an order, although it was de- 
nied by the adininistrator, and the assumption that it was then 
in foree, although its validity was denied by the administra- 
tor in his plea alleging that he had superseded it, do not con- 
clusively establish, as against the administrator, that it is to 
remain in foree against this proceeding to revise and correet 
it. Its existence and then subsisting validity was assumed by 
the court, in reference to the trial of that case; and if this 
tacit assumption had been expressed in the judgment, it could 
have amounted to no more than a declaration of adjudication 
that there was such an order, and that it was then valid for 
the purposes of that decree, notwithstanding the obtaining of 
the certiorari and supersedeas, as pleaded by the administrator, 
which if contained in the judgment would not conclude the 
administrator from resorting to this remedy to set aside the 
suid order. For, suppose that this issue had been tried, and 
it had been shown that no valid supersedeas bond had been 
filed, then it must have been found against the administrator, 
and it would have been declared in the judgment that the 
order of the County Court was then still in force. It can 
have no greater effect, by the court having tacitly assumed 
and acted: on it as being then in force, though erroneously, 
without the fact of its having been superseded having been 
tried. 

If, then, that order of the County Court could be used as 
res judicata in that suit, and on it alone to procure a judgment 
in favor of plaintitts in that suit, and then that judgment so 
procured be used as res judicata in this suit, it would have 
subserved the. purpose of defeating the jurisdiction of the 
District Court as a court of appeals, and prevent its action 
under the statute in revising and correcting said order. 

The rule as laid down in reference to cases generally, is 
that “it isnot necessary to the conclusiveness of the former 
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judgment that issue should have been taken upon the precise 
point which it is proposed to controvert in the collateral action. 
It is sufficient, if that point was essential to the former judg- 
ment.” (Lee v. Kingsbury, 13 Tex., 71; Tadlock v. Eccles, 20 
Tex., 790.) It was not essential to the former judgment, that 
it should have been established that Phillis was the widow of 
William Oldham; nor was it so established otherwise than by 
the order of the County Court, pleaded as res judicata. Nor 
Was it necessary jn this case to resort to other evidence to 
show it, as it was manifest from the pleadings and judgment 
in that case, which was in evidence in this. Still it was 
proved in this case that there was no evidence introduced, on 
the trial in that case, to prove that Phillis was the wife of 
William Oldham. (1 Greenl., sec. 532; Bledsoe v. White, 
42 Tex., 136.) Nor was the same matter directly in question 
in that suit and in this. In that, the matter directly in ques- 
tion, was whether or not the order of the County Court was 
in force at that time; and the matter directly in question in 
this, is.—Should it remain in force upon a revision of it by 
the District Court, acting in the nature of an appellate tribu- 
nal, to try its validity in a trial de novo? 

On a trial under a plea of res judicata, in a case like this, 
it is proper to look to the pleadings and judgment in the for- 
mer suit, to ascertain whether the exact matter in controversy 
was decided, or necessary to the decision; and where that 
is doubtful from the face of the record, it is competent to 
resort to evidence aliunde to ascertain it. (Cook v. Burnley, 
45 Tex., 97; Bledsoe v. White, 42 Tex., 136; Cromwell v. 
County of Sac., 4 Otto, 351.) 

Errors were assigned to the judgment rendered in this case, 
because it provided for the return of the personal property, 
and for its value, and the value of the use of it pending the 
suit. 

In the trial of such a suit, the proper judgment would or- 
dinarily be that the order of the County Court should be set 
aside. The case having been continued several terms of the 
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court, and the property in dispute having been put in the 
possession of plaintiffs by the judgment and order of the Dis- 
trict Court in the injunction suit in the District Court, the 
administrator filed an amendment, claiming that the prop- 
erty should be returned to him, and that a judgment should 
be rendered for the property, with the value of its use and 
occupation and hire. 

There were no exceptions taken to this amendment; the 
trial was had and judgment rendered in reference to it; and 
no objection was specially made in the motion for new trial, 
or otherwise, in the court below; and there is no point made 
upon it in the brief of counsel ; and, therefore, as it seems to 
have attained the ends of justice in the case, it is unnecessary 
for this court to make a special inquiry into the propriety, as 
matter of practice, of joining the two remedies in the same 
proceeding. It at least has the merit of having settled the 
whole matter at once, and in a way that certainly no injus- 
tice has been done to the parties, so far as anything appears 
in the record of this case. 

Judgment affirmed. 

AFFIRMED, 





Hovston AND Texas Centra Rarway Compaxy v. C. 8. 
GORBETT. 


1, CONTRIBUTORY NEGLIGENCE— CHARGE OF COURT.—In a suit 
against a railroad company for damages, it was correct, after charg- 
ing the jury that plaintiff could not recover if there was negligence 
both on the part of the plaintiff and of the railroad company, to 
further charge: ** It is not the least degree of fault on the part of 
plaintiff that will prevent him from a recovery ; but it must be such a 
degree as to amount to a want of ordinary or reasonable care on his 
part, under the cireumstances, at the time of the injury.” 

2. CARE REQUIRED OF RAILWAYS.—Comparative negligence is not 
allowable ; and the greatest degree of care and prudence is required 
of railways as carriers of passengers. 
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RESPONSIBILITY FOR ACTS OF AGENTS.— Railroad companies are 
liable for negligence or unskillfulness of parties in their employ, 
and generally for their acts, unless it be shown that such acts were 
outside of the purpose of their employment, or were the willful acts 
of such ageuts or employees. 

. FACT CASE.—See facts where a verdict was held supported by the evi- 
dence adduced. 

5. INSTRUCTIONS.—See charges properly refused, as given in general 
charge, or as on weight of testimony. 


Error from Brazos. Tried below before the Ton. D. M. 
Prendergast. 

This suit was brought, in December, 1874, by C. 8. Gor- 
bett, as plaintiff below, to recover damages from the Houston 
and Texas Central Railway Company, defendant below, for 


personal injuries received by him as a passenger on defend- 
ant’s railway, while. attempting to get off the cars at Bryan 
station, Brazos county, on the night of the 16th of Novem- 
ber, 1874. Plaintiff below claimed that at that time defend- 
ant was an incorporated company, engaged in the carriage 
of passengers for hire, and that he entered said car at [lemp- 
stead to go to Bryan, and on the arrival of the train at that 
station, without any fault on his part, but through the negli- 
gence of defendant’s servants, he was not afforded sufficient 
time or facilities for getting off in safety; but, on the con- 
trary, while the train was in rapid motion, he was seized 
by the defendant’s servant and wantonly and negligently 
thrown, with great violence, upon the depot platform, inflict- 
ing thereby serious personal. injuries, for which he claimed 
$10,000 damages. 

Defendant below pleaded to the jurisdiction of the court, 
because suit was not brought in the county of the company’s 
principal office; and filed demurrer, general denial, and ple: 
of contributory negligence. By plea filed February 15, 1877, 
two issues were presented : 

1. If plaintiff was injured by the servants of defendant, 
they were not then acting in the line of their employment, 
nor by the consent nor with the authority of defendant. 
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2. Plaintiff below was not without fault himself in attempt- 
ing to get off the train while it was in motion, and that his 
own negligence contributed to the injury. 

The testimony was conflicting. The judge instructed the 
jury— 

«That it is the duty of a railroad company to stop its pas- 
senger trains at each station not less than five minutes, and 
longer if necessary, to enable passengers with safety to get 
on or off, they using reasonable diligence to do so in accord- 
ance with their condition and circumstances. 

« And in such case the train must be brought to a complete 
halt the length of time necessary, and not merely checked up 
in its speed. 

“Tt is also the duty of a railroad company, at each station 
Where passengers get on and off the train at night, to have the 
passway into and out of the cars so arranged and lighted as 
to enable passengers getting on and off, and using reasonable 
eare and diligence, to do so with safety. 

“Tf the plaintiff in this case was accepted as a passenger on 
the defendant’s railroad, and paid fare, and in reaching the 
station of his destination, and upon attempting to get off the 
train he was thrown down and injured, and this was eaused 
by the negligence or the failure of duty upon the part of the 
defendant, its agents or servants, he is then entitled to recover, 
unless by his own negligence or want of care he so far con- 
tributed to the accident as to deprive him of any remedy. 

“The fault or negligence on the part of the plaintiff which 
will preclude him trom a recovery, if there was negligence 
both upon his part and upon the part of the defendant, its 
agents or employees, is not the least degree of fault or negli- 
gence ; but it must be of such a degree as to amount to the 
want of ordinary or reasonable care on his part, under the 
circumstances, at the time of the injury. 

“By ordinary care, is meant that degree of care which 
may be reasonably expected of a person in the situation of 
the plaintiff at the time the injury was received. 
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« A railroad company, in the conduct and management of 


its trains, is required to employ skillful and competent agents, 
and to use such means and foresight in providing for the 
safety of passengers, as persons of the greatest care and pru- 
dence usually exercise in similar cases; and should an injury 
result to a passenger from a failure to use such a degree of 
care and prudence, the company will be responsible for such 
injury, unless it appears that the passenger so injured, by the 
use of ordinary care and prudence, (that is, the ordinary care 
and prudence usually exercised by persons of ordinary cau- 
tion in his condition and cirepmstances,) could have avoided 
the injury. But a railroad company is not responsible for an 
injury to a passenger which is the result of a mere accident 
or casualty, where there is no want of care or skill on the 
part of the company or its agents. 

«A railroad company is not responsible for the willful 
trespasses or unlawful acts of its agents, or for acts done 
clearly outside of the scope of their employment; but where 
a brakeman on a train undertakes to direct and assist pas- 
sengers in getting on and off the cars, in the absence of proof 
to show that this was outside of the scope of his duties, there 
would be no presumption that such was the fact. 

«The defendant in this case is responsible to the plaintiff 
for any injury he may have received, if its negligence, or the 
negligence of its agents or servants, was the primary and 
proximate cause of the injury, although there may have 
been negligence also on the part of the plaintiff, unless it ap- 
pears that under the circumstances he could, by the exercise 
of ordinary care, have avoided the consequences of the neg- 
ligence of the defendant or its agents. 

« But the plaintiff cannot recover, nothwithstanding there 
may have been negligence on the part of the defendant or 
its agents which contributed to the accident, if he, by the 
want of ordinary care, and by his own voluntary acts, so far 
himself contributed to the accident that but for this fact it 
would not have happened. 
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«Tf, however, the defendant or its agent could by ordinary 
eare have avoided the consequences of the plaintiff’s negli- 
gence or want of caution, or by the direct act of its agent 
caused the act which produced the injury, he would then be 
entitled to recover. 

“The question is,—Were the circumstances under which 
the act was performed in which the plaintiff was injured, such 
as to show a want of ordinary care and caution on his part, 
as this term has been explained? If so, he cannot recover, 
whatever may have been the negligence on the part of the 
defendant or its agents. 

« But if a man of ordinary care and caution would have 
acted as he did under the circumstances, considering the acts 
of the company’s agents, and the injury he received was 
caused by the negligence, or careless conduct, or failure of 
duty on the part of defendent, its agents or servants, (as 
above explained,) he should recover.” 

Instructions were asked by the defendant and refused. 

The jury found for plaintiff in the sum of $2,500, for which 
judgment was rendered. Motion for new trial was overruled, 
and defendant appealed. The opinion sufficiently shows the 
additional facts. 


Davis & Beall, for plaintiff in error, 

I. If the fault be mutual, the plaintiff cannot recover, with- 
out regard to the degree of negligence on his part. (T. & P. 
R. W. Co. v. Murphy, 46 Tex., 357; Walker v. Herron, 22 
Tex., 56; 2 Greenl. Ev., see. 473, and cases cited;. Sher. & 
Red. on Neg., see. 25; Wilds v. Hudson River R. R. Co., 24 N. 
Y.,430; Dodge v. Burlington R. R. Co., 34 Iowa, 279; Gav- 
ett +. Manchester and Lawrence R. R. Co., 16 Gray, 501; 
Forsyth v. Boston and Albany R. R. Co., 103 Mass., 510; 
Harper v. Erie R. R. Co., 3 Vroom, (N. J.,) 88; Jefferson- 
ville R. R. Co. v. Mendricks, 26 Ind., 228; Harty v. N. Y. 
Central R. R. Co., 42 N. Y., 468.) 

If. That portion of the charge of the court embraced in the 
37 














IT. anp T. C. R’y Co. v. Gorperr. [Austin Term, 





Argument for the plaintiff in error. 





two assignments of error, was calculated to mislead the jury. 
(Spence v. Onstott, 3 Tex., 149; Hancock v. Horan, 15 Tex., 
511; Chandler v. Fulton, 10 Tex., 22; Bailey v. Mills, 27 Tex., 
438.) 

Tif. A railroad company, in the conduct and management 
of its trains, is required to use only such means and foresight 
as persons of care and prudence usually exercise in similar 
eases. (Sher. & Red. on Neg., sees. 265, 266; Sullivan x, 
Philadelphia and Reading R. R. Co., 30 Penn., 254; Curtis v. 
Rochester and Syracuse R. R. Co., 18 N. Y., 534.) 

IV. If the agents of the railroad company used such means 
and foresight to provide for the safety of the passengers as 
persons of prudence and care usually exercise in similar cases, 
and the injury resulted to plaintiff, the defendant would not 
be liable. (Toledo, Wabash and Western R. R. Co. 7. Badd- 
ley, 54 [ll., 19; Shoemaker v. Kingsbury, 12 Wall., 369; New 
Orleans, Jackson and G. N. R. R. Co. v. Statham, 42 Miss. 
607.) 

V. The court erred in its general charge to the jury, viz.: 
“Tf, however, the defendant or its agents could by ordinary 
rare have avoided the consequences of plaintiff’s negligence 
or want of caution, or. by the direct act of its agent caused 


> 


the act which produced the injury, he would then be entitled 
to recover.” 

1. Plaintiff cannot recover for an injury resulting from his 
own negligence or want of caution. 

2. If the direct act of the defendant’s agent caused the in- 
jury, still plaintiff could not recover if the act was willful, 
unless the act was adopted or ratified by the defendant. 
(Ilays v. I. G.-N. R. R. Co., 46 Tex., 273.) 

8. The charge of the court should have conformed to the 
pleadings. (Harrington v. Holman, 25 Tex. Supp., 259; Has- 
sell v. Nutt, 14 Tex., 260.) 

VI. The instructions asked by defendant should have been 
given— 


1. If the injury was caused in whole or in part by want of 






















1878.] H. anv T. C. R’y Co. v. Gorsert. 








" Argument for the appellee. 





ordinary eare on the part of plaintiff, he could not recover. 
(Dodge v. Burlington R. R. Co., 34 Towa, 279.) 

2. The burden of proof was upon the plaintiff to show that 
the injury was not attributable to his own negligence as the 
proximate cause. (Holbrook v. Utica and Schenectady R. R. 
Co., 12 N. Y., 236, affirming 16 Barb., 113; Hickey v. Boston 
and Lowell R. R. Co., 14 Allen, (Mass.,) 481; Murphy v. Dean, 
101 Mass., 455; Kay v. Pennsylvania R. R. Co., 65 Penn., 
273.) 

3. An old and infirm person would be guilty of culpable 
negligence in taking risks which would properly be assumed 
by a young and vigorous person. (Sher. & Red. on Neg., 
see. 50.) 

4. After the station was announced, it was negligence in 
plaintiff to remain in his seat for two minutes or more, and 
then attempt to get off the train while in motion. (Sher. 
& Red. on Neg., sees, 281, 283; Illinois Central R. R. Co. +. 
Slatton, 54 Ill, 133; Gavett v. Manchester R. R. Co., 16 Gray, 
(Mass.,) 501; Jeffersonville R. R. Co. v. Swift, 26 Ind., 459; 
Pennsylvania R. R. Co. v. Aspell, 23 Penn., 147; Gonzales v. 
Harlem R. R. Co., 33 N. Y., (Superior Court,) 57; Lambeth . 
North Carolina R. R. Co., 66 N.C.,494; Nichols rv. 8. A. R. 
R. Co., 38 N. Y., 131; Phillips v. R. and 8. R. R. Co., 49 N, 
Y., 177; Knight v. P. R. R. Co., 23 La. Ann., 462; Illinois 
Central R. R. Co. v. Able, 59 Tl, 131; Davis rv. Chicago and 
Northwestern R. R. Co., 18 Wis., 175.) 

VIL. A new trial will be granted when the verdict is clearly 
wrong, or is excessive. (Murphy v. Crain, 12 Tex., 314; C. 
B. and Q. R. R. Co. v. Stumps, 55 TIL, 8373; Thomas +. Wo- 
mack, 13 Tex., 584; Spicer v. Chicago and Northwestern R. 
R. Co., 29 Wis., 580; Potter v. Chicago and Northwestern 
RK. R. Co., 22 Wis., 586.) 


J. D. Thomas, for appellee. 
I. “The fault or negligence on the part of plaintiff below 
which will preclude him from a recovery, if there was negli- 
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gence both upon his part and upon the part of defendant, its 
agents or employees, is not the least degree of fault or negli- 
gence; but it must be such a degree as to amount to want of 
ordinary or reasonable care on his part, under the cireum- 
stances, at the time of the injury.” (Field on Damages, secs. 
178, 179; Redtield on Neg., sec. 32; 2 Red. Am. R. W. Cases, 
474,500; Liddy v. St. Louis R. R. Co., 40 Mo., 511; Strader 
r. Marietta R. R. Co., 2 Cin., (O.,) 275; O’Keete v. Chicago 
R. R. Co., 32 Towa, 468; Dodge v. Burlington R. R. Co., 34 
Iowa, 276; C. C. R. R. Co. v. Terry, 8 O. St., 570.) 

II. « A railroad company, in the conduct and management 
of its trains, is required to employ skillful and competent 
agents, and to use such means and foresight in providing for 
the safety of passengers, as persons of the greatest care and 
prudence usually exercise in similar cases.” (Philadelphia 
and Reading R. R. Co. v. Derby, 14 How., 468; Field on 
Damages, 395; Bowen v. New York Central R. R. Co., 18 
N. Y., 408; Taylor v. G. T. R. R. Co., 48 N. IL, 304; Union 
Pacitie R. R. Co. v. Hand, 7 Kan., 380; R. R. v. Aspell, 23 
Penn., 149; McElroy v. Nashua and Lowell RK. RK. Co., 4 
Cush., 402; Hegeman +. Western R. R. Co., 16 Barb., 353 ; 
Brown v. New York Central R. R. Co., 34 N. Y., 404.) 

III. «If the defendant or its agents could by ordinary care 
have avoided the consequences of plaintiff’s negligence or 
want of caution, or by the direct act of its agents caused the 
act which produced the injury, he would then be entitled to 
recover.” (Field on Dam., 170, 174, 176, 177; 2 Red. Am. 
R. W. Cases, 405, ef seq.; Filer v. N. Y. Central R. R., 59 N, 
Y., 352, and 49 N. Y., 47, 42; McIntyre v. N. Y. Central R. 
R., 37 N. Y., 287; O'Donnell v. Alleghany Valley R. R., 59 
Penn., 239.) 


Gou pb, Associate Justice.—The charge of the court em- 
bodied the law of the case, and was, we think, free from any 
material error. It recognized the well-settled law, that the 
plaintiff cannot recover if his own negligence contributed to 
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produce his injury, and at the same time told the jury, that 
if there was negligence both on his part and on the part of 
defendant, “it is not the least degree of fault on the part of 
plaintiff that will prevent him from recovering; but it must 


be such a degree as to amount to a want of ordinary or rea- 


sonable care on his part, under the cireumstances, at the time 
of the injury.” There was nothing in the charge calculated 
to lead the jury to find for plaintitf, notwithstanding his own 
want of ordinary eare contributed to the injury, on the ground 
that the negligence of defendant was more gross than his. 
The law of contributory negligence was clearly given in the 
charge, and there was nothing to mislead into the erroneous 
doctrine of comparative negligence. The charge required 
the greatest degree of care and prudence of defendant, as 
being a carrier of passengers, and at the same time held de- 
fendant not responsible if the injury was the result of a mere 
accident or casualty, there being no want of care or skill on 
the part of the company or its agents. The defendant was 
held liable for the act of its brakeman whilst undertaking to 
direct and assist the plaintiff in getting off the cars, there be- 
ing no proof that this was outside of his duties, but not for his 
willful trespass or act done clearly outside the scope of his 
employment. It is not proposed to diseuss the various objec- 
tions urged to the charge, as our views of the law are suffi- 
ciently indicated in what has been said. 

The charges asked and refused were either embodied in 
that given, or were objectionable as on the weight of evi- 
dence, or on other grounds. 

It is claimed that the verdict was clearly wrong, and that 
the judgment should be reversed, because the court erred in 
refusing a new trial. The evidence, however, was conflict- 
ing, and in such cases the verdict will not ordinarily be dis- 
turbed. If the plaintiff's statements be taken as true, we 
cannot say that the verdict was clearly wrong. Certainly, 
even according to this statement, there was room for the jury 
to find that he contributed to his injury by his own impru- 
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dence. But, under a prior charge, the jury have found dii- 
ferently, and their verdict not having been set aside by the 
court below, and not being clearly wrong, cannot now be dis- 
turbed. 

The judgment is affirmed. 


AFFIRMED. 





Davin H. Wiitrams v. N. HW. Concer ET AL. 


. ANCIENT INSTRUMENTS.—When written instruments are thirty years 
old, and have been found where they reasonably would be sought 
for, are on their face free from suspicion, and have been acted upon 
contemporaneously, or soon after their apparent date, they are ad- 
missible without further proof of genuineness or of execution. 

SAME.—A power of attorney, with power of substitution, was used in 
obtaining a final title to an eleven-league grant ; the paper was found 
about forty years thereafter among the papers left by the deceased 
substituted agent : Held, That such place was a reasonable and prob- 
able place of inquiry for it, which was suflicient. 

SAME—MATTERS CASTING SUSPICION.—Facts which may cast suspi- 
cion on such document, introduced by the adversary, go to the jury 
with the paper to be considered ; not as a reason for rejection of the 
writing as testimony. 

. SAME.—See facts held sufficient evidence of an ancient instrument, 
having been acted upon soon after its apparent date. 

. SAME—EVIDENCE OF HAVING BEEN ACTED UPON.—See corrobora- 
tive facts held sufficient evidence of an ancient document being 
acted upon, but of which the court say : ‘* We could hardly hesitate 
to say that they were not fully sufficient to warrant the jury in 
finding they conclusively proved its due execution as a question of 
fact after it was admitted.” 

. ACT OF SALE BEFORE A NOTARY.—A transfer or conveyance of land 
by act of sale, before a notary beyond the limits of Texas, has long 
been recognized by this court as valid. A duly certified copy of the 
notary’s record is admissible to prove such sale. 

PROOF OF POWER OF ATTORNEY EXECUTED IN MEXICO.—A_ power 
of attorney executed in Mexico, in 1833, before a notary, held duly 
proven hy the following testimony: 1. A certified copy of the act 
made by a notary, who certified that he was successor to the original 
notary before whom the act was made, and had his records. 2. 
Certificate of three notaries to the genuineness of the signature 
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and seal of the certifying notary. 3. The certificate and seal of the 
Governor of the Federal District of Mexico, which was verified by 
the certificate of the proper Secretary of the department of Foreign 
Relations of the National Government of Mexico, under the seal 
of that department. 

8. IMMATERIAL ERROR IN CHARGE OF COURT.—Where possession is 
admitted by the defense in an action of trespass to try title, it is not 
necessary to instruct the jury upon that subject; but in such case 
a charge formally instructing the jury that the defendants must be 
shown to have been upon the land when suit was brought, is uo 
ground for reversal. 

9. SAME--LIMITATION.—Where limitation is pleaded as a defense, and 
no testimony supporting the plea adduced, it is not necessary to in- 
struct upon the plea; but plaintiff cannot complain if instructions 
are given which are not incorrect or inapplicable to the facts, when 
there is nothing in the record showing tha® the plaiutiff suffered 
any injustice by that part of the charge. 

10. LACHES AS A DEFENSE IN TRESPASS TO TRY TITLE.—The mere 

failure to pay taxes, or the laches or delay of the owner in bringing 
suit for the recovery of Jand to which he has a legal title, will not 

\ defeat his action, where there has not been actual adverse posses+ 
sion for a sufficient length of time to support a plea of limitation, 

11. PRACTICE IN SUPREME CoURT.—This court will reverse where an 
improper issue has been submitted to the jury, and where it cannot 
be seen from the record but that the jury may have found a ver- 
diet upon such issue, although the verdict upon the law and testi- 
mony was correctly found upon the merits. 


AppEAL from McLennan. Tried below before the Hon. 
X. B. Saunders. 

David H. Williams instituted suit, in the District Court of 
McLennan county, on the 11th day of September, 1873, by 
petition in the ordinary form of action of trespass to try title, 
for eleven leagues of land, situated in McLennan county, 
known as the Miguel Rabago grant. 

The defendants named therein were Norman I. Conger, 
Edward D. Conger, Charles M. Harvey, W. I. Smith, W. 
C. Tolbert, Thomas Harrison, and James Sadler. The de- 
fendants pleaded not guilty, on the 11th day of December, 
1875. 

January, 1876, defendants filed an amended answer, in 
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which they pleaded the statute of limitation of three, five, 
and ten years, and that they have held possession of the land 
in controversy, under title. and color of title, for more than 
twenty years, holding open and notorious possession of the 
same, cultivating, paying taxes, leasing, and selling the same; 
and that all their leases and sales have been spread on the rec- 
ords of the county; that during all this time, the plaintiff, nor 
. his vendors, under whom he claims, have paid, nor offered to 
pay, taxes on the same, nor exercised any acts of ownership 
over the same, nor set up any claim, until the institution of 
this suit; that they were guilty of laches, and that the demand 
was stale. 


Plamtiff claimedethe land in controversy by conveyance 
from Antonio Cortez and Rosa M. Cortez, by deed dated the 
26th day of July, A. D. 1873, and, as subsequently shown, 
that Mrs. Cortez, before her intermarriage with Antonio Cor- 
tez, was widow of Miguel Rabago, who died in 1848, leaving 


one child surviving, which died in 1851, aged about 11 years; 
that Mrs. Cortez was married to Antonio Cortez in 1849, 
and that they lived together until after the commencement 
of this suit as husband and wife. She and Miguel Rabago 
were married in 1825. 

Defendants claimed by letter of attorney from Miguel Ra- 
bago to Victor Blanco; conveyance from Rabago by Victor 
Blanco to Gilluermo Lagurenne, executed before Bounilla, a 
notary public in the city of Mexico, on the 25th of May, 1836; 
« power of attorney from Lagurenne to Prioland, dated the 
10th day of Jannary, 1837, passed before Francisco Madriago, 
a notary public of the city of Mexico; a conveyance from 
Lagurenne, by attorney Prioland, to G. L. Hammekin, passed 
before Louis T. Care, a notary public of the city of New Or- 
leans, dated the 15th day of February, 1837; a conveyance 
by Hammekin to Louis 8. Hargous for one-half the grant, of 
date November 25, 1858; a conveyance from Hammekin 
to William M. Goodrich for the remaining half, April 24, 
1850; and from Iargous and Goodrich, by Thomas [arrison, 
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acting under powers of attorney from them, to defendants, of 
date February 5, 1873. 

On the trial, defendants offered in evidence a letter power 
of attorney as an ancient instrument from Rabago to Victor 
Blanco, bearing date June 8, 1832. In connection therewith, 
and as showing that the document came from its proper cus- 
tody, the following items in evidence were relied on: 

1. Defendants had in their possession, and had furnished it 
to the plaintiff for use on the trial, the original testimonio of 
title to the eleven-league grant in controversy, and which was 
also offered in evidence by them. 

2. The letter power of attorney, which is dated June 8, 
1832, in terms says it hands to Victor Blanco the testimonio 
of the eleven leagues, (meaning the permit,) and authorizes 
him, by himself, or through some one in whom he had conti- 
dence, to take possession of said land; and further authorizes 
him alone to sell, exchange, or alienate it, as he might see 
fit. 

3. Indorsed on this letter power is an instrument purport- 
ing to be signed by Victor Blanco, authorizing Samuel May 
Williams to take possession of the land as his agent and 
attorney. This indorsement bears date April 3, 1833. 

4. Hammekin testified that he knew the signature of Vic- 
tor Blanco, and that the signature to the indorsement. is 
Blanco’s genuine signature. 

5. On December 3, 1833, (as shown by the papers in evi- 
dence constituting the title to the land in suit,) Samuel May 
Williams presented the permit or concession to the proper 
officer, asking possession of the land. 

6. On January 13,1834, Williams, as attorney for Rabago, 
applied for and obtained the final title. 

7. It was proved by M. E. Kleburg that he found this paper 
(the letter power of attorney) in April, 1876, in a very old 
trunk which Judge W. HT. Williams, a son of Samuel May 
Williams, brought into his office, saying that it contained his 
father’s old papers, and requesting him (witness) to search for 














WILLIAMS v. CONGER. [Austin Term, 





Statement of the case. 





the paper; that the paper when found “seems to be an old 
paper; it is yellow, not blotted, contains no erasures or inter- 
lineations, and its age seems to correspond with its date.” 
Witness found in the trunk other letters purporting to be 
from Blanco to Williams. 

8. It was proved by W. H. Williams, county judge of 
Galveston county, that his father, Samuel May Williams, 
same to Texas in 1822, and died in 1858; that witness, in 
1876, was forty-three years old; that the trunk spoken of by 
Kleburg is his (witness’) father’s trunk, and it appears to be 
ten or fifteen years older than witness is; that he delivered 
the trunk to Kleburg, as stated by him; that the trunk was 
delivered by witness’ father to his mother, and by his mother 
to him; witness is one of his father’s executors, and as such 
has exclusive possession of his father’s papers, and has had 
the trunk since a short time after his father’s death; that the 
trunk was never allowed to be opened since the “runaway 
serape” in 1836, except at his father’s death, and at one other 
time, when the La Vega title papers were sought; that the 
letter power of attorney has on the back of it an indorsement 
showing what it is, in his father’s handwriting; that the letters 
purporting to be from Blanco to his (witness’) father have 
similar indorsements on them in his father’s handwriting. 

9. It was proved by Hammekin that he had an official 
copy of this letter power in 1857, (the year he purchased,) 
and gave it to Rose, the agent of witness. Witness produced 
a true copy of the copy he had thus obtained and handed to 
Rose. 

10. This copy produced by Hammekin was an exact copy 
of the original letter power, the only difference being that 
some words abbreviated in the original are written in full in 
the copy produced by Hammekin. 

11. The defendants proved the loss and search for the fol- 
lowing original title papers: An act of sale from Rabago, by 
Blanco, to Lagurenne; power of attorney from Lagurenne to 
Prioland; deed from Prioland to Hammekin, 
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The same testimony, with other facts appearing on the face 
of the title papers in evidence, was insisted on as showing 
that the letter power of attorney had been acted upon. The 
items of proof to that point were as follows: 

1. The letter of attorney was found in Samuel M. Wil- 
liams’ old trunk, as testified by Kleburg. 

2. It has an indorsement on it, with Blanco’s genuine sig- 
nature to it, authorizing Williams to take possession of the 
land. 

3. Williams applied for possession, and for final title to the 
land, and the final title, &e., was delivered to him, as Rabago’s 
attorney. 

4. Ilammekin bought the land February 16, 1857, and 
had in his possession what he considered a complete chain of 
title to the land, including an official copy of this power of 
attorney, Which is an exact copy of the original produced trom 
Williams’ trunk. 

5. Goodrich owned ‘one-half the land, by deed from Ham- 
mekin, from 1850 to 1861; and in May, 1854, not long after 
the country began to settle, Hughes, acting for Rose, the 
agent of Goodrich, leased part of the land to Graham; and 
this lease was transferred to Landon in October, 1854. 

6. Thomas Harrison, as agent of Goodrich and Hargous, 
the latter owning the other half, sold parts of the land to 
some twenty-five persons, putting them in possession, from 
1854 to 1859, and from 1867 to 1868 under quit-claim titles, 
except that since 1867 he gave warranties to two or three of 
the purchasers. 

7. Harrison was spoken to by the parties under whom de- 
fendants claim in 1855 and 1856, and he has acted for them, as 
their agent for this Rabago grant, from that time up to the 
sale to the defendant. 

8. It was in evidence, by George Bb. Erath, that Hughes, 
the agent of Goodrich and Hamimekin, was on the ground in 
1854, and employed witness as surveyor. to establish the lines 
of the grant, which he partially did; that he thinks Hughes 
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made arrangements with G. W. Sheek to hold the land for 
Goodrich and Hargous, and that he (Sheek) remained on it 
from that time until after the war; that Goodrich and Har- 
gous compromised with persons claiming the Crouch and 
Neal leagues, which are embraced in the grant; witness sur- 
veyed off and divided these leagues in 1857 and 1858; wit- 
ness was employed by Rose and Hammekin to divide the 
land between the parties, and has probably made several hun- 
dred surveys on the land; thinks that Graham went on Neal 
league early in 1854, and Landon in the same year, and that 
Earle sueceeded Landon in his possession; witness resided 
within eight miles of the land; did not see it during the war, 
but did before and after, and has never seen it vacant; that 
from the time Hughes came here, in 1854, Rose, Hammekin, 
and Harrison have been claiming the eleven leagues in ques- 
tion, controlling the same and exercising ownership over it; 
that on these eleven leagues are many school-houses, gins, 
churches, and it is densely populated by persons holding 
under the title had by the defendants. 

9. It was proved by Kissick that Sheek was not on a col- 
onist title; that witness went on a colonist title in 1850, and 
compromised with Rose in 1856, giving one-half for the 
other; that Brano went on the land in 1852 or 1853, on a 
preémption, but afterwards gave that up in favor of the 
eleven-league owners. 

10. The docket of the District Court of McLennan county 
shows that Hammekin sued Scott and Graham in 1854 for 
possession of the Rabago cleven-league tract in controversy. 

11. It was proved by Hammekin that Rose was always his 
agent ; that he paid the government dues on the land, at one 
time $800, and at another $400, and that he and his vendees 
have been claiming the land ever since; that he deposited 
the original of the testimonio of the title in the land office 
in 1838, and witness produced the receipt of the commis- 
sioner of the land office therefor. Witness had delivered the 
power of attorney to Rose with other title papers to the land. 
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Against the introduction of the said power of attorney, the 
plaintiff insisted that the document was not free from sus- 
picion, and introduced evidence attacking its genuineness. 
The matters insisted on by plaintiff in evidence, as against 
the admission of the document, were as follows: 

1. The testimony of W. H. Williams, to the effect that the 
trunk (from which the paper was taken, as testified by Kle- 
burg) was not opened from the time of the * runaway serape 
in 1836, to his father’s death in 1858,’’—the witness also tes- 
tifying that he was forty-three years old when testifying, in 
1876, which would make him less than three years of age at 
the time of the “ runaway scrape,” at the time he would have 
his recollection of the trunk begin. 

2. The deed from Rabago to Lagurenne, dated May 25, 
1836, in the city of Mexico, recites that the letter power of 
uttorney was shown to the notary before whom the deed was 
executed in the city of Mexico; and hence that the paper 
produced from the trank in Galveston was not the one used 
in Mexico on May 25, 1836, in making the deed. 

3. Manuel Musquez and Rose M. Cortez testified, that 
neither the body of the said letter (it being exhibited to them) 
power of attorney, nor the signature to it, was in Rabago’s 
handwriting. (On cross-eXamination of the witness, Mrs, 
Cortez, some matters of suspicion were developed.) 

Upon this testimony, the court admitted the power of at- 
torney. The plaintiff, by bill of exceptions, saved the point, 
having taken full objections to the testimony. 

In the progress of the trial, and as evidence of a power of 
attorney trom Gilluermo Lagurenne to Prioland, dated Jan- 
uary 10, 1837, and executed in the city of Mexico betore 
Francisco Madriago, under which the deed trom Lagurenne 
to Hammekin was executed, and the loss of original being 
shown, the following evidence was oflered by defendants: 

1. A notary, Antonio Ferrero, certifies, under his notarial 
seal, that he is successor to the notary Madriago, before whom 
the instrument was executed, and is the custodian of his ar- 
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chives; that he finds the power in Madriago’s book of proto- 
cols, and gives a certified copy of it; he copies in his certifi- 
eate a certificate from the actuary of the Seventh Judicial 
District of Mexico, that “the judge of the Seventh Judicial 
District has ordered him (Ferrero) to make a certified copy 
of the power, in conformity to the laws.” 

2. The College of Notaries in the city of Mexico, under 
their notarial and collegiate seals, certify that Ferrero is a 
notary; that the signature and seal to the first certificate are 
his, and is entitled to full faith. 

3. Perez, the Governor of that Federal District, certifies, 
under the seal of the Federal District, that the signature and 
seal of the College of Notaries are the same they use in every- 
thing in this manner authenticated by them; that they are a 
part of the National College of Notaries of the capital; and 
in compliance with the law of 28th October, 1853, he issues 
this his certificate. 

4, The Minister (or Secretary) of State for Foreign Affairs, 
under his seal of office, certifies that Perez is the Governor 
of the Federal District, and that the seal and signature are 
his. 

5, Skilton, United States consular agent in the city of Mex- 
ico, certifies that the said signature of the Minister of Foreign 
Affairs is his gennine signature, and that it, with his seal 
attached, is entitled to full faith and credit. 

Plaintiff urged objections to the testimony, which were 
overruled, and the copy so attested admitted. 

It was admitted that defendants were in possession of the 
land when the suit was instituted. 

On the plea of laches, the court gave the following instruc- 
tions: 

“Defendants also plead the laches of the plaintiff, and 
those under whom he claims, in bar of plaintiff’s recovery in 
this suit. That is, they say that if every other defense they 
have pleaded should fail, that plaintiff should not recover in 
any event, by reason of the fact that those under whom he 
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claims were guilty of such gross laches or neglect in prosecu- 
ting their rights to the land in controversy, if any they ever 
had, that they have so slept upon their rights that they ought 
not now to be heard to disturb defendants in their possession, 
and are, according to the principles of equity and justice, bar- 
red and precluded of their right of action. On this point 
you are instructed that this is a defense peculiar to courts of 
equity, and it is a maxim that eqnity assists the vigilant, and 
not the careless and negligent; or, in other words, equity 
discountenances laches, and, independently of any statute of 
limitations, has always refused to interfere when there has 
been gross laches in prosecuting rights, or long and unreason- 
able acquiescence in the assertion of adverse rights. And 
the mere assertion of a claim, ‘unaccompanied by any act to 
give effect to it, (as, by undertaking legal proceedings to en- 
force it,) will not avail to keep it alive. Undersuch cireum- 
stances, it would in any case be impossible to interfere with- 
out doing injustice to the persons who had acquired interests 
in the property during the intervening period. It has been 
beautifully remarked with respect to the emblem of time, who 
is depicted as carrying a scythe and an hour glass, that while 
with one hand he cuts down the evidence which might pro- 
tect innocence, with the other he metes out the period when 
innocence can no longer be assailed. And if you believe, 
from the evidence, that Victor Blanco sold the tract of land 
in controversy to William Lagurenne in 1836; that Rabago 
lived until 1848; that he had actual or constructive notice of 
the sale, but during his life never protested against it, nor 
paid taxes on the land, nor looked after said land, then you 
may presume acquiescence on his part in said sale. Or if 
you believe, from the evidence, that through a series of inter- 
mediate conveyances the defendants obtained title to said 
lands; that they spread upon the proper records ‘of the coun- 
try’ their title deeds, entered upon the land, paid taxes on the 
same, and claimed and controlled it openly and notoriously 
for a series of years, and that neither the said Rosa M. Cor- 
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tez nor her husband, Antonio Cortez, ever paid taxes on the 
same or looked after it, but slept upon their rights, and no 
steps were taken legally to assert their claim until the insti- 
tution of this suit by plaintiff on the 11th day of September, 
1873, then she is chargeable with notice of the adverse claims 
of defendants, and was guilty of such gross laches and neglect 
that no recovery can be had upon the claim of plaintiff, and 
you will in such a state find for the defendants, — unless 
plaintiff has shown that Miguel Rabago or Rosa M. Cortez 
and her husband labored under some disability, ‘or other im- 
pediment,’ by which they were prevented from asserting their 
rights sooner, and reasonably account for why they have 
never paid taxes on the land. And in this connection you 
are instructed, that while the disability of coverture or mar- 
riage will furnish a sufficient excuse for a married woman, 
ordinarily, not instituting a suit to recover her landed prop- 
erty, yet if you believe, from the evidence, that neither Ra- 
bago nor Cortez and his wife ever paid tax on the land, or 
made any efforts to exercise acts of ownership and control of 
the land until the institution of this suit, you may take these 
facts into consideration, in this branch of the case, in deter- 
mining whether the failure to sue sooner was from the fact 
that Rosa M. Cortez was a married woman all the time. 
And you are charged, that laches cannot be imputed toa 
married woman, unless under circumstances so gross and 
strong, by reason of some affirmative act of hers, as to oper- 
ate a traud upon the rights of innocent third parties.” 

‘On this subject, at the instance of plaintiff, the court gave 
the additional charge: “That defendants, in order to claim 
the benefit of the laches of a party, must show that they 
bought the land in good faith, and paid for it, and made val- 
uable improvements, and were induced to do so because of 
the laches of plaintiff or of those under whom he claims.” 

The additional facts will sufficiently appear in the opinion. 
The jury found a verdict for defendants; new trial was re- 
fused, and plaintiff appealed. 
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Thomas Harrison and Flint & Chamberlin, for appellees. 

I. The power of attorney from Rabago to Victor Blanco 
as an ancient instrument was obtained from the proper place, 
was free from suspicion on its face, and had been acted on. 
It was properly admitted in evidence. (Stroud ¢. Springfield, 
28 Tex., 663; 1 Greenl. Ev., secs. 144, 570, and notes; 2 Cow. 
& Hill’s Notes to Phil. on Ev., 369, 370; Carter v. Chaudron, 
21 Ala., 72; Doe v. Roe, 31 Ga., 593; Hedger v. Ward, 15 
B. Monr., 106; White v. Hutchings, 40 Ala., 253; Burgin v. 
Chenault, 9 B. Monr., 285; Taylor v. Cox, 2 B. Monr., 429; 
Caruthers v. Eldridge, 12 Gratt., 670. 

II. The evidence of the existence and contents of the pow- 
er of attorney from Lagurenne to Prioland was competent. 
(1 Greenl. Ev., sec. 4; Las Caygas v. Larionda, 4 Mar., 283; 
Mauri v. Heffernan, 13 Johns., 58; Escriche, (Madrid ed.,) 
art. Instrumento Publico, p. 892; 11 Nuevo Febrero Mexi- 
cano, tit. 50, chap. I, see. 8, p. 572.) 

Ill. The evidence was sufficient to have authorized the 
jury to presume the authority of Blanco, even had the paper 
objected to not been produced. (Watrous v. McGrew, 16 Tex., 
512; Daily v. Starr, 26 Tex., 565; Lewis rv. San Antonio, 7 
Tex., 302; Schauber v. Jackson, 2 Wend., 16; Buhuls vr. Bou- 
dousque, 6 Mart., (N. S.,) 80; Galan v. Goliad, 82 Tex., 788; 
Tlooper v. Iall, 35 Tex., 37; Morris v. Byers, 14 Tex., 279; 
Tyler on Eject., 508.) 

IV. The charge on laches seems to be supported by au- 
thority. (2 Story’s Eq., sec. 1520, and note; Smith’s Man, 
of Eq., 19; Wagner v. Baird, 7 How., 258; Smith ¢v. Clay, 
3 Brown Ch., 659, in note.) 

V. If the court should hold that the power of attorney 
from Rabago to Victor Blanco was properly admitted in evi- 
denee, the judgment should be sustained, even though it 
should find that there are errors in the admission of evidence, 
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and in instructions upon other points; because the power to 
Blanco, and the deed from him, as attorney, to Lagurenne, 
put the title out of Rabago, and there was nothing left to de- 
scend to his widow. It showed an outstanding title. (Bur- 
leson v. Burleson, 28 Tex., 412; Schauber rv. Jackson, 2 Wend., 
13,14; Tyler on Eject., 560, 562, 564; Doe rv. Butler, 3 Wend., 
150; Bloom v. Burdick, 1 Till, 130; 2 Greenl. Ev., 33. 


Moore, Assocrate Justice.—The first ground assigned by 
‘appellant for the reversal of the judgment in this case, is the 
g offered in 
evidence by appellees, purporting to be a letter of attorney 
from Miguel Rabago to Victor Blanco, dated June 8, 1832, 


authorizing him, by himself or through some one in whom 


overruling of his objections to the paper writin 


he had confidence, to procure title and take possession of the 
eleven leagues of land, for which a concession in sale had 
been given him by the proper authorities; and further au- 
thorizing said Blanco to sell, exchange, or alienate the same, 
as he might see fit; and the indorsement on said instru- 
ment, purporting to be given April 3, 1833, by said Blanco 
to Samuel May Williams, authorizing him, as agent or attor- 
ney, to solicit title to and take possession of said eleven 
leagues of land. 

The signature of Blanco to the delegation of authority to 
Williams to apply for possession and title to the land, was 
proved to be genuine. But there was no direct testimony 
whatever of the execution by Rabago of said letter of attor- 
ney to Blanco, but it was claimed to be admissible solely upon 
¢ an ancient instrument. 


S 


the ground of its bein 
Appellant, however, insists that it was error to admit it 
as an ancient title paper: first, appellee had not shown that 





it came from the proper custody; second, it was not free 
from suspicion; third, there was no proof showing that it had 
been so acted on as to afford corroborative evidence of its 
genuineness, 


+ . « . > . . 
Unquestionably, when a paper is offered in evidence solely 
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upon the presumption of its genuineness from its apparent 
age, if it appear to be lacking in those indicia of a genuine 
instrument it should in general be excluded, though in other 
respects properly admissible as an ancient instrument. But 
an inspection of the record shows beyond all question that 
neither of these objections to the admissibility of this instru- 
ment, if properly made in the court below, (which, however, 
was not the fact as respects the last two,) should have been 
sustained, _ 

Evidently, the probative value or effect of such instruments 
depends in a great degree on their having been contempora- 
neous with the fact which they are relied upon to prove. It 
is, therefore, held that it should, at least, prima facie appear 
that the instrument comes from or was found where it might 
reasonably be inferred it should have been if genuine, or 


otherwise properly accounted for. Now, where should we 


have expected to find this instrument? Certainly we would 
infer that it should have been placed by the commissioner to 
whom it was presented either with the papers pertaining to the 
title which he issued for the land, or have been returned to 
the party by whom it was presented to him. But as the title 
shows that it was not incorporated into it, as is most usual 
where the power is an authentic act, we should expect to find 
it in the eustody of Williams, in whom the title and possession 
of it purports on its face to be vested; or if not, that he would 
have transmitted it to his principal, Blanco. But as the latter 
appears to have taken the precaution to have another power 
of like effect from Rabago, or to have secured an official copy 
of this one before remitting it to Williams, there was no nec- 
essity for its being returned to him. In the light, then, of 
all the facts exhibited in the record, we think that it is mani- 
fest that the paper was found where the inquirer would nat- 





urally have first gone in search of it. But if we admit that 
Williams, to whom it had been transferred, was not the most 
' uppropriate custodian of it, still it cannot be denied that 
among his papers, certainly, was a reasonable and rational 
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place, under the circumstances, for it to have been found; 
which is all that is required. (Croughton v. Blake, 12 M. & 
“W., 205.) 

There was nothing shown by the instrument to cast sus- 
picion upon its genuineness. It was an old and faded paper, 
and was apparently of corresponding age with its purported 
date of execution. It was free from erasure, interlineation, 
and alteration, and exhibits no apparent blemish of any char- 
acter whatever. Appellant insists, however, that the genuine- 
ness of the signature of Rabago was impeached by his wit- 
nesses; and that it was shown by appellees themselves, that 
Blanco must have had this same power, or copy of it, in the 
city of Mexico, in 1836, when he conveyed the land to La- 
gurenne; which facts, he insists, cast such suspicion upon 
its genuineness as to have precluded its admission as an an- 
cient instrument. But the ground of suspicion from which 
such instruments must be freed before they are admissible in 
evidence, refers to something apparent upon their face, or 
shown by some fact or circumstance directly connected with 
them, and not to extraneous testimony, which is for the jury 
in passing upon their genuineness, after they are admitted. 
(1 Greenl. Ev., see. 21.) 

Unquestionably, it cannot be correctly said that the instru- 
ment here in question had not been so acted on as to afford 
some presumptive corroborative proof of its genuineness. It 
was acted on by Blanco when he empowered Williams to 
apply for a title and possession of the land; also, by Wil- 
liams when he presented it to the commissioner; and, again, 
by the commissioner when he issued the title. But it is said 
that Williams may have acted under some other power. 
Jertainly, such conclusion is wholly unwarranted, and would 
be most unreasonable. Appellant shows that he could not 
have acted under authority conferred upon him directly by 
Rabago. No circumstance has transpired from the date of 
the grant to the present time to justify the slightest inference 
that any one else than Blanco ever claimed to have authority 
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to authorize him to make the application on which the title 
was issued, This power was unquestionably transmitted to 
him by Blanco, fr his signature to it was proved, and not 
denied by appellant. Blanco must have had in his possession 
the concession from the governor authorizing Rabago to pur- 
chase the land, and must have transmitted it with the power 
to Williams, for he certainly knew that Williams could not 
get the title without it. There is no other reasonable ground 
to account for its getting into Williams’ hands, or for his 
subsequent action. The power accompanying his application 
was not retained by the commissioner. The testimonio of the 
title, which was delivered to Williams for his principal, he 
transmitted to Blanco, who had it, and passed it to the pur-~ 
chaser, when he subsequently sold the land, in the city of 
Mexico, to Lagurenne. The land has been claimed and held 
under and by virtue of this power from Rabago, or copy of it, 
which Blanco could have procured, if he desired, even with- 
out the concurrence of Rabago, (Eschriche, 686—688,) from 
its sale, without question or adverse claim by any one for 
nearly forty years. The authority to sell was openly and pub- 
licly claimed and exercised by Blanco, and the purchasers 
under him, before and in presence of a number of different 
officers and their assisting witnesses, by the payment and reg- 
istration in the proper office of the receipt for the aleabala or 
tax on its sale, and by having the notarial acts of sale duly 
authenticated by the College of Notaries. Payment of the 
amount claimed by the Republie of Texas as due it for the 
land, was also made after its separation from Mexico; and in 
a reasonable time after the section of the State in which the 
land is situated began to be settled, actual, open, visible, and 
notorious possession and control of it was taken by the parties 
in whom the title under this power was then vested. 

In connection with the many acts of the different parties 
who have been and are claiming this land, or portions of it, 
under this instrument, the fact is not without significance, that 
not one single act was done, either by Rabago or his wife, or 
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her second husband, from the date of this power to the time 
of appellant’s purchase, a period of over forty years, tending 
to show that they had, or supposed they had, any right or title 
to it; and if we are to believe Mrs. Rabago, now Mrs. Cor- 
tez, no steps whatever were taken by Rabago to obtain a title 
for the land which he was authorized by the concession to 
acquire. When he returned in 1828 from Monclova with the 
concession, it was placed in a trunk with other papers, and re- 
mained there, as she supposed, though not seen by her during 
the time, until the fall of 1833, when, as she says, it was stolen ; 
and frorn that time until the sale of the land to appellant, in 
1873, no efiort is shown to have been made, either to recover 
the concession or get a duplicate or an authentic copy of the 
original from the office of the Secretary of State, as doubtless 
might have been easily done, if in fact it had been lost or 
stolen. 

Rabago certainly must have known, if a title had not been 
obtained on the concession before the spring of 1836, that no 
land could be acquired by virtue of it in Texas. If the title 
had been issued prior to that date, the records and reports of 
the commissioners who were intrusted with the duty of ex- 


tending titles on such concessions would point to the locality, 
and enable him, upon proper inquiry, to have learned on 
whose application the title was issued. The testimony in the 
record shows that he could, by proper inquiry, have ‘scer- 


tained when and upon whose application the title issued. 
The records and papers of the commissioner (Alderite) who 
issued the title were returned to and deposited in the proper 
office at the capital of the State, from which it was withdrawn 
by appellant subsequent to the bringing of this suit. If Raba- 
go had made the least effort to inform himself in regard to it, 
he would no doubt have learned that it had been issued on 
the application of Williams, a well-known citizen and public 
ofticer in the colonial enterprise in which the land was situ- 
ated; and had application been made.to him, he would no 
doubt have learned under what authority and at whose in- 
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stance he had made application for it, and avhat he had done 
with the testimonio of the grant. True, any inquiries which 
should have been made by Rabago in Texas, would have 
been attended with great difficulty and embarrassment, from 
the fall of 1835 until the close of hostilities between the gov- 
ernment of Mexico and the United States, in 1848; and his 
failure to make them during this period should be overlooked 
or excused. But an examination of the public records of the 
State of Coahuila would have put him in possession of facts 
which, we can hardly doubt, would have easily enabled him 
to have ascertained how and by whom the land was then 
claimed. It can hardly be supposed, if he had made inquiry 
of Alderite, who issued the title, that he would not have 
learned that Williams was acting at the instance and under 
the authority of Blanco, who was claiming the land under 
letter of attorney from him. But admit that no laches can 
be imputed to Rabago in failing to inform himself as to his 
rights in respect to this land after the commencement of the 
war between Texas and Mexico, surely this cannot be done 
after the treaty of Guadalupe Hidalgo, which made ample 
provision for the assertion by citizens of Mexico of their 
rights to land in Texas; and although Rabago died in 1848, 
and his widow married in 1849, and continued to be feme- 
covert until 1875; yet these facts do not rebut the presumption 
or inference that the true owner of property will not, during 
a long period of time, totally neglect to assert his right or 
give some notice of his title. 

The conclusion from the facts to which we have referred, 
and others exhibited in the record to which we have not ad- 
verted, are, in our opmion, amply sufficient not only to prove 
that the letter of attorney from Rabago to Blanco had been 
acted on by Blanco, and those claiming the land through him 
under this instrument, to authorize its admission‘in evidence 
as an ancient instrument, but if this was the question before 
us we could hardly hesitate to Say that they were not fully 
suflicient to warrant the jury in finding they conclusively 
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proved its due execution as a question of fact, after it was 
admitted. The various circumstances, extending through a 
period of forty years, which lead to this conclusion and repel 
the reasonableness of any other hypothesis, can, it is believed, 
hardly be successfully rebutted or outweighed by the neces- 
sarily treacherous memories of the few living witnesses who 
were contemporary with the transactions. Even if the power 
had not been produced, the facts disclosed in the record were 
certainly more than sufficient, under the former decisions of 
this court, to have justified the presumption of its existence 
and due execution. 

3. The court did not err in overruling the objection to the 
copy of the power of attorney from Lagurenne to Prioland. 
A copy, if duly authorized, of the protocol given by the 
notary in charge of the records or archives of the notary 
before whom the sale was passed, and by whom the matrix 
or protocol is registered, is entitled, by the law under which 
this instrument was executed, to equal credit as the original 
itself. (Eschriche, 886-896.) A transfer or conveyance of 
land by act of sale of this character, before a notary beyond 
the limits of Texas, has long been recognized by this court as 
ralid and binding, and a duly certified copy of the notary’s 
record as admissible to prove such sale. (Watrous r+. Me- 
Grew, 16 Tex., 512; 4 Martin, 283; 15 Johns., 58.) 

~The notary purports to act, in making the copy offered 
in evidence by appellees, in obedience to a judicial order to 
this effect. “Tis certificate and seal to the copy was veritied 
by the certificate and seal of the College of Notaries in the 
city of Mexico; which was also veritied by the certificate 
and seal of the Governor of the Federal District of Mexico; 
and this certificate is likewise verified by the certificate of 
the proper secretary of the department of Foreign Relations 
of the National Government of Mexico, under the seal of 
said department, which seems to be the seal used for estab- 
lishing the truth and verity of public documents and records, 
to be proved or recognized as such in the tribunals of foreign 
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countries, and of which the public tribunals and functionaries 
of other countries take cognizance and regard as importing 
absolute verity. (1 Greenl. Ev., sec. 4; Church v. Hubbart, 
2 Cranch, 176.) 

4. In view of the testimony upon which the case was sub- 
mitted to the jury, it was unnecessary for the court to have 
given any instruction whatever upon the subject of limita- 
tion, or in respect to the necessity of proof by the plaintiff 
showing that the defendants were in possession of the land 
for which they were sued; but issues to which the charge 
here referred to were presented by the pleadings, and cer- 
tainly there was testimony before the jury pertinent to them. 
Had there been any conflict in the testimony, it would clearly 
have been the duty of the court to have instructed the jury 
upon them; but appellees having failed to adduce any evi- 
dence tending to maintain their defense, thus presented in 
their pleadings, the court might have appropriately’ preter- 
mitted any charge upon the subject. Still, as the instructions 
themselves are not incorrect or inapplicable to the facts or 
issues before the jury, appellant evidently has no just ground 
to complain of them. There is nothing exhibited in the ree- 
ord to justify the belief that he suffered any injustice by reason 
of this portion of the charge, or that the jury were blinded by 
it or misled into an erroneous or improper verdict. 

The only remaining question which we need consider, arises 
upon the instruction given by the court in regard to the effect 
of the laches of the plaintiff, and those under whom he claims, 
in asserting title to the land for the recovery of which the 
suit is brought. It is apparent, from what has been previously 
said, that this part of the charge, like that just referred to, 
might have been omitted as unnecessary to the proper deter- 
mination of the case; but it cannot be said that it presents to 
the jury either a clear or correct exposition of the law upon 
the subject of which it treats. It is, on the contrary, confused, 
and in some respects contradictory; and, obviously, was cal- 
culated to lead the jury to the conclusion, that although the 
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letter of attorney under which Blanco sold the land may not 
have been genuine or valid, yet the mere omission of Rabago 
and his wife, and her second husband, to pay taxes upon the 
land, their failure to take the necessary steps to ascertain the 
facts of appellee’s claim to it, and their delay in asserting 
their title, were sufficient to defeat appellant’s recovery of it. 
Unquestionably, these circumstances were appropriate matters 
for the consideration of the jury, in determining whether the 
letter of attorney under which Blanco claimed authority to 
sell the land is genuine and valid,—if, indeed, they should 
not be held as conclusive of it. But we know of no authority 
to warrant the court in holding that the mere failure to pay 
taxes, or the laches or delay of the owne7 in bringing suit for 
the recovery of land to which he has a legal title, will defeat 
his action, where there has not been actual adverse possession 
for a sufficient length of time to support plea of limitation. 
Appellee insists that the error in the charge of which appel- 
lant complains is corrected by the court in the latter part of 


its instruction; but while this is true in part, it is not entirely 
so; but if it had been, we cannot say to which part of the 
charge the jury may have given controlling weight. It is also 


claimed, that as the facts demonstrate beyond all reasonable 
doubt the genuineness of the letter of attorney to Blanco, 
and as the deed from Blanco to Lagurenne was admitted 
without objection, the plaintiff evidently had no interest in the 
land, and the defendants were entitled to a verdict irrespective 
of the plea of laches, and consequently the error in this branch 
of the charge is immaterial. I must admit that [ incline to the 
opinion that the want of title in appellant is so manifest, from 
the entire record, as to authorize an affirmance of the judg- 
ment, notwithstanding the error in the instruction, upon the 
ground that where it is plainly manifest that the correct result 
has been attained by the judgment, it should not be reversed 
for mere unmaterial error, which it cannot be reasonably sup- 
posed will or should change the result of the case in another 
trial. But the majority of the court are of the opinion, that 
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as we cannot say the verdict may not have been found solely’ 
upon the defense of laches, to disregard the error in the 
charge and affirm the judgment might result in this court 
affirming a judgment of the court below not only without a 
verdict to support its judgment, but, on the ground upon 
which we would place our judgment, absolutely against the 
verdict of the jury. 

For the error of the court in the charge as to laches, as in 
itself an absolute defense to the action, the judgment is re- 
versed and the cause remanded. 


REVERSED AND REMANDED. 





EvizaBetH DuNcAN ET AL. Vv. A, J. VEAL. 


1, VoID ADMINISTRATION—PRESUMPTION AGAINST DEBTS—JURIS- 
DICTION.—A volunteer in the Texas army, from Louisiana, was kill- 
ed at Goliad, in 1836. In 1838, application for letters of administra- 
tion were applied for and granted, in Harrisburg county, but letters 
never issued to the applicant. October 14, 1850, D applied for let- 
ters of administration in the same county, but showing no special 
reason for administration, it not appearing that the deceased had 
a domicil nor any property in the county. Administration was 
granted, and a headright land certificate for one-third league was 
sold. Ina suit by a holder under such sale against the heirs of the 
intestate: Held— 

1. In the absence of special reason calling for administration at 
the time, the court had no authority to grant administration, 

2. It will be presumed, without clear proof to the contrary, that 
no debts existed against the estate in 1850, when letters of admin- 
istration were sought. 

3. The county of the death of the intestate had jurisdiction over 
the estate, in the absence of domicil or of property elsewhere. 

4. Costs of an ineffectual effort to obtain letters of administra- 
tion do not constitute a charge against the estate as a debt, but 
are chargeable against the applicant. 

2. VorD ADMINISTRATION.—See record of which the court say that the 
administration was evidently not for the benefit of those interested 

in the estate, but for those to be benefited by the costs of adminis- 

tration, or by purchasing property under sales made by it. 
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3. COSTS AS BASIS FOR GRANT OF ADMINISTRATION.—Neither costs 
of an ineffectual effort to obtain letters of administration, nor costs 
accruing in an administration granted, without existence of other 
debts, will form a basis for an administration. 

4, HEADRIGHT CERTIFICATE PROTECTED FROM SALE AS LAND. — 
The act of January 14, 1841, (Tart. Dig., 1053, 1054,) prohibiting 
administration upon estates of **any volunteer from a foreign coun- 
try who may have fallen in the battles of the Republie,’ and a sale 
of ‘lands of such deceased without the consent or approbation of 
the heirs, 


* applied to the sale of headright land certificates equally 
as to lands which might have been covered by such certificate. 

5. SAME—REPEAL.—Nor was said act of January 14, 1841, for the pro- 
tection of the estates of deceased volunteer soldiers, &c., repealed 
by the repealing clause in the general Probate act of 1846. 


Apreat from Burleson. Tried below before the Hon. B. 
IH. Davis, special district judge selected by the parties. 

September 16, 1874, W. G. Veal brought, in the ordinary 
form, his suit of trespass to try title, against W. B. Newcomb, 
James Reynolds, W. I. Calvin and appellants, the heirs of 
Thomas K. Pierson, to try the title to about 860 acres of land, 
situated in Burleson county. .On April 17, 1875, appellants, 
the heirs of Thomas K. Pierson, filed their answer, consisting 
of a general deiaurrer, plea of not guilty, and general de- 
“nial, 

March 8, 1878, a trial of the case was had. Veal dismissed 
his suit as to W. B. Newcomb, James Reynolds, and W. TH. 
Calvin. The case was thereupon submitted to said special 
judge, on the issue made by the pleadings, upon an agreed 
state of facts. Judgment was rendered in favor of plaintiff, 
Veal. Appellants’ motion for a new trial being overruled, 
they appealed to this court. 

The case was submitted upon an agreed statement of facts, 
as follows: 

“Tt is agreed that Thomas K. Pierson was a soldier in the 
war between Texas and Mexico, in 1836, and was killed in 
that year, in such service, at Goliad, in Texas, in the service 
of the Republic of Texas; and if the administration upon his 
estate, together with proceedings. under that administration, 
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divested his estate of title to the land certificate referred to 
in those proceedings, then plaintiff has title to the land in 
suit; but if those proceedings did not divest his estate of 
title to said certificate, then the defendants, heirs of Thomas 
K. Pierson, have title. 

«The record of said proceedings is hereto attached and 
made a part of this agreement. 

“Tt is further agreed, that said Thomas K. Pierson volun- 
teered in the service of the Republic of Texas in the city of 
New Orleans and State of Louisiana, then a country foreign 
to the Republie of Texas; and he was at the time a citizen 
of Louisiana, * * * 

“There was a deed by the administrator according to the 
order of court.” 

The following is an abstract of the record referred to, from 
Probate Court of Harris county, Texas: 

March 24, 1838, Henry 8. Pierson filed his petition in the 
Probate Court of Harrisburg county for letters of administra- 
tion of estate of Thomas Kinman Pierson, who was killed in 
Republic of Texas about last of February, 1836, and who had 
served as captain in the army of the Republic. 

May, 1838, in accordance with the petition, TH. 8S. Pierson 
Was appointed administrator. 

July 31, 1839, on motion of “C. W. Buckley, counsel for 
the heirs of the suecession,” the court ordered that said admin- 
istrator be discharged, he having failed to give bond. By 
same order, Henry J. Jewett was appointed administrator de 
bonis HO), 

August Term, 1839, of said court, the order removing I. 8. 
Pierson and appointing Jewett was rescinded, and citation 
ordered to H. 8. Pierson, returnable to November Term, to 
report, &e., preparatory to his dismissal. 

October 14, 1850, J. De Cordova applied for letters, alleg- 
ing that Thomas K. Pierson died in Texas several years ago, 
intestate; that he was a transient person, and had no domicil ; 
that his estate was opened, but not administered ; that costs 
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have accrued and are due; that he has been requested by a 
creditor to administer, Xe. : 

November Term, 1850, the Probate Court of Harris county 
made an order appointing J. De Cordova administrator. 

Inventory was returned and approved at February Term, 
1851. The inventory contains “headright certificate for one- 
third league, issued by board of land commissioners of ILurris- 
burg county to decedent,” appraised at $75, which was the 
only property of the estate. 

The appraisement was made by R. A. Hanks, Henry Leav- 
enhosser, and August C. Daws, and purports to have been 
sworn to before A. C. Daws, notary public. 

February 5, 1851, the eath of the administrator was taken 
before W. R. Baker, county clerk. 

Same day, De Cordova filed his bond as administrator, in 
sum of $150, with August C. Daws and W. R. Baker sure- 
ties. The bond was indorsed, “Signed, sealed, and acknowl- 
edged before me. W. R. Baker, clerk.” 

February Term, 1851, the bond and inventory were ap- 
proved. 

February 25, 1851,. De Cordova, as administrator, filed 
petition representing that the headright one-third league cer- 
tificate was all the property inventoried; that he has no 
money to locate it; that it is not likely to appreciate in value; 
“that costs of court have accrued and are due to amount 
about fifty dollars”; that he has no means to pay them; ask- 
ing an order to sell the said certificate, Ke. 

February Term, 1851, order of sale was made; sale to be 
on twelve months’ credit, &e. (Order regular and full in all 
respects.) 

April 16, 1851, De Cordova, administrator, made return 
of sale, showing that after giving due notice he had sold the 
Pierson headright certificate on first Tuesday in April, 1857, 
and a duplicate therefor, to W. R. Baker, for $40. 
Return of sale sworn to before W. R. Baker, clerk. 















Duncan v. VEAL. 





Argument for the appellants. 





April Term, 1851, sale approved; and Baker having paid 
his bid, deed was ordered to be made to him. 

November Term, 1851, De Cordova rendered his final aec- 
count as administrator. Items as follows: 


“ Headright certificate ............0.sscceescses .... $40 00 
By old costs of court...... pnsbiieiiies, “a ae 
By costs of my administration..... 51 10 
By commissions on $40............. 4 00 
By advertising and getting dupli- 
BED COPTETORNS.....0000,00iecerrseee 7 50— 62 56 





Balance due administrator.... $22 56 
December Term, 1851, the final account was approved, 
and De Cordova finally discharged. 


Smith & Blackburn, for appellants. 

I. The court erred in deciding that the administration 
taken out by Jacob De Cordova on the estate of Thomas K. 
Pierson was a valid administration. The transcript of the 
record of said administration shows that Thomas K. Pierson 
died in the year 1836, and the petition for the grant of letters 
to said De Cordova was not filed until the 14th day of Ocio- 
ber, 1850; the presumption of law was, that at that time there 
were no debts and no necessity for administration. (Blair cv. 
Cisneros, 10 Tex., 46; Wardrup v. Jones, 23 Tex., 495.) 

IT. The transeript of the record of said administration 
shiows that said Thomas K. Pierson had no domicil in this 
State, and no property in said Harris county; and the proof 
in evidence in the case shows that said Pierson died at Go- 
had, Texas. (Paschal’s Dig., art. 1260; ILearn v. Camp, 18 
Tex., 551.) 

IIT. It is evident, from the transcript of the record of said 
administration, that the administration was taken out in fraud 
of law, and for the benefit of the administrator and officers 
of court, and not for the benefit of said estate. (McMahan 
v. Rice, 16 Tex., 355.) 
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IV. It was in proof that Pierson was killed in the service 
of the Republic of Texas, and that he was a volunteer from 
a foreign country. The record failing to show that De Cor- 
dova was next of kin, or had authority from the next of kin 
to administer on said estate, the administration was without 
authority of law. (Paschal’s Dig., art. 1398; Vogelsang et al. 
v. Dougherty, 46 Tex., 471, 473.) 

V. The court erred in holding the sale by De Cordova, as 
administrator of the estate of Thomas K. Pierson, deceased, 
to W. R. Baker, to be a valid sale of the land certificate and 
land located under it, it being admitted that Pierson was a 
volunteer from a foreign country, and had been killed in the 
service of the Republic of Texas, and the record of said ad- 
ministration failing to show that said De Cordova had the 
consent or approbation of the heirs of said Pierson to such 
sale, said De Cordova being an administrator de bonis non on 
said estate, and his administration being a continuation of 
the administration of H. L. Pierson, gr ge on said estate 
in 1838. (Paschal’s Dig., arts. 1278, 1376, 1399; Harris v. 
Graves, 26 Tex., 580.) 

VI. By the terms of the agreement upon which the case 
was submitted, plaintiff’s title was dependent upon the valid- 
ity of the administration on the estate of Thomas K. Pier- 
son, and the proceeding therein to divest the heirs of said 
Pierson of title to the land in controversy, and the adminis- 
tration and proceeding therein being invalid, his title was in- 
valid. (Murphy v. Menard, 14 Tex., 62,66; Blair vr. Cisneros, 
19 Tex., . 47; renee v. Jones, 23 Tex., 494; Boyle v. 
Forbes, 9 Tex., 35; Chandler +. Hudson, 11 Tex., 37; Fisk 
v. nas 9 Tex., 13: Hurt v.. Horton, 12 Tex., 287; Fran- 
eis v. Hall, 13 Tex., 192; Rose v. Newman, 26 Tex., 133.) 


J. D. Thomas, for appellee. 
I. The existence of debt is not essential to the oye 

to grant administration. (Kleinecke v. Woodward, 42 Tex. 

311.) 
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IL. The Probate law of 1848, under which administration 
was granted to De Cordova, is broad enough to authorize 
administration wherever there is unadministered property of 
the decedent within the jurisdiction of the court. (Green r. 
Rugely, 23 Tex., 540.) 

If. The jurisdiction to grant administration did not de- 
pend on Pierson’s domicil in the State; (Green v. Rugely, 238 
Tex., 540;) but the record does not show that the intestate 
had no property in the county of the administration. 

IV. It does not appear from the transcript, or from appel- 
lants’ statement, that the administration was in fraud of the 
law, or for the benefit of the administrator and officers of the 
court. 

V. In October, 1850, when administration was granted to 
De Cordova, the law did not require authority to administer 
on a soldier’s estate to be procured from the next of kin, or 
that the administrator should be the next of kin. (Act 1846, 
repealing clause, Hart. Dig., 1108; reénactment December 
17, 1851, Paschal’s Dig., 1400.) 

VI. If authority to administer, from the next of kin, was 
essential, then, in the absence of proof to the contrary, it will 
be presumed to have been shown to the court before admin- 
istration was granted. (Pleasants +. Dunkin, 47 Tex., 355; 
Vogelsang vr. Dougherty, 46 Tex., 472; Withers v. Patterson, 
27 Tex., 496.) 

VII. When De Cordova sold the certificate, April 1, 1851, 
there was no law requiring him to procure the assent of the 
heirs of decedent to the sale. (Act 1846, repealing clause, 
Hart. Dig., 1108.) 

VILL. The act of 1841 (Paschal’s Dig., 1399) inhibits the 
sale of land, but not of personal property, without the consent 
of the heirs. The land certificate was personal property. 
(Pleasants vr. Dunkin, 47 Tex., 355; Cox v. Bray, 28 Tex., 
247; Peevy v. Hurt, 32 Tex., 150.) 

TX. De Cordova having been appointed administrator in 
1850, was not required by law to procure the assent of the 

39 
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heirs to the sale. (Paschal’s Dig., 1399; Harris v. Graves, 
26 Tex., 580.) - 

X. If necessary to support the jurisdiction of the court, it 
will, in the absence of proof to the contrary, be presumed 
that between the time when Thomas K. Pierson volunteered 
as a soldier, and the time of his death, he became a citizen 
of Texas. He is admitted to have been a citizen of Louisiana 
when he volunteered, but the time is not stated. He is fur- 
ther shown to have been killed in the service of Texas, at 
Goliad, in 1836. 

XT. It is now too late for appellants to set up the invalidity 
of the proceedings in probate. The land certificate was sold 
April 1, 1851. It was sold because the estate had no money 
to locate it or to pay costs. The petition alleges title and 
possession in appellee January 1, 1872, and that appellants 
on that day entered and ejected him. (Kleinecke v. Wood- 
ward, 42 Tex., 311; Vogelsang v. Dougherty, 46 Tex., 472.) 

XII. When a Probate Court has made the regular and 
usual orders through the entire administration of an estate, 
then, in a collateral proceeding, every fact essential to its 
jurisdiction will be presumed, unless the contrary is clearly 
proved. (Pleasants v. Dunkin, 47 Tex., 355; Vogelsang v. 
Dougherty, 46 Tex., 472; Withers v. Patterson, 27 Tex., 496.) 


Moore, AssocraTe Justice.—The transcript in this case 
exhibits several errors, for which this judgment must be re- 
véersed, 

In the absence of an averment and proof of some special 
necessity for the grant of letters of administration upon the 
estate of Thomas K. Pierson, it must be presumed that there 
was no occasion for it at the date of De Cordova’s application 
for the appointment of administrator of his estate. Without 
clear proof to the contrary, it should be presumed that there 
were no debts due by or to said intestate, or necessity for an 
administration upon his estate after the lapse of so great a 


length of time from his death. The absence of existing debts 
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against the deceased, in this instance, however, does not de- 
pend upon mere presumption: the record of the pretended 
administration demonstrates that there was no valid and sub- 
sisting debt against said Pierson at the date of the adminis- 
tration; nor were any shown to be due to him. The only 
pretense of such debts is the cost which had been incurred 5 
one Ilenry L., Pierson in a futile effort to take out letters of 
administration upon the estate of Thomas K. Pierson in the 
year 1838, over ten years prior to De Cordova’s application, 
which, however, was abandoned before letters of administra- 
tion were actually issued to him. The costs incurred in this 
abandoned effort to administer upon the estate were, unques- 
tionably, justly chargeable to the party by whom they were in- 
curred, and not against the deceased or his property. (Marks 
v. Mill, 46 Tex., 545, and cases cited.) 

It is too plain to require argument to demonstrate, that 
De Cordova administered upon the estate, not for the benefit 
of those in any way interested in it, but of those to be bene- 
fited by the costs to be thereby incurred, or who wished to 
profit by the sale of the certificate belonging to the decedent. 
The time and circumstances under which the pretended let- 
ters were granted, render it obvious, that although nominally 
he obtained letters of administration on the estate of a de- 
ceased volunteer soldier of the Republic, he in fact admin- 
istered upon that of his heirs; and, under the guise and pre- 
tense of administration, he attempted to sell and transfer to 
the principal beneficiary of the pretended adininistration prop- 
erty of the heirs with which neither he nor his confederates 
had any right to intermeddle. 

But if the administration had not been wholly unwar- 
ranted by reason of the lapse of time between the death of 
Thomas K. Pierson and the issuance of the letters of admin- 
istration, his estate should have been administered upon in 
Goliad county, where he died, and not in Harris, where it is 
plain he had neither domicil nor property at the date of his 
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death, or at any time prior thereto. 
1260.) 

But even if the estate of the decedent had been subject to 
administration in Harris county at the date of De Cordova’s 


(Paschal’s Dig., art. 







appointment and qualification, the grant of letters of admin- 
istration to him, the order of sale, and the sale of the certifi- 





éate under which the land in controversy in this case is held, 
were all in plain violation of the act of January 14, 1841, 
entitled “An act to protect the rights of the heirs and next 
of kin to the members of the reorgia battalion, and other 
volunteers from foreign countries, who have fallen in the 
battles of the Republic, or otherwise died in the limits of the 
same.” 

There is no pretense that the requirements of this statute 
were complied with in the grant of the letters of administra- 
tion to De Cordova, or in ordering the sale of the certificate 
to which the estate of Thomas K. Pierson was entitled. 

Tt is claimed, however, that the omission to do so does 
not affect the title acquired by the purchaser from the ad- 
ministrator. First: Because the certificate was personalty, 
and therefore not, as appellee maintains, within the stat- 
ute; but, unquestionably, it is within its spirit and mean- 
ing. It was the purpose of this statute to protect the estates 
of deceased soldiers from just such sales as this; and it 
would. be a narrow and technical construction of it to allow 
their estates to be stripped of the property given them by 
the Republic, and which, it may be inferred, was all they 
had which an administration could reach, and therefore just 
that which must have been in the mind of the*Legislature, 
because of a technical distinction between land and a certifi- 
‘ate for, or a right to acquire, land. It was land that was 
promised to those who should volunteer as soldiers for the 
defense of the country, and it was just such certificates as 
this which were given them in fulfillment of this pledge. 
It would be plainly in violation of the spirit and purpose of 
the law forbidding the sale of land belonging to the heirs of 
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deceased soldiers, if until its location, the certificate by which 
the land promised therein by the government could alone be 
obtained, could be sold without the consent of the heirs. 
Second: It is insisted that this act forbidding such adminis- 
trations was repealed by the act to organize Probate Courts, 
approved May 11, 1846; but, evidently, to hold the act of 
January 14, 1841, enacted for the special purpose of protect- 
ing the estates of volunteer soldiers from foreign countries 
who had fallen in battle or otherwise died in the Republic, 
repealed by the repealing clause of this general act of 1846 
organizing Probate Courts, would do violence to the well- 
established canons for the construction of special and gen- 
eral laws, and their proper relation and bearing to each 
other. 
The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED, 





A. A. Cassepay v. 8. E. Norris. 


1. ADMINISTRATOR’S SALE TO PAY EXPENSES—LOCATIVE, INTER- 
EST.—A sale by an administrator of a tract of land for the purpose 
of paying the expense of locating lands of the estate, the expenses 
being considered as one-third in value of the land so located, is not 
void, in a collateral attack, as a mode of making partition of the land. 
and giving the locator his one-third interest. 

2. UNITED STATES MARSHAL’S SALES OF LAND.—Sales of land made 
by the United States marshal, under execution, must be made in the 
county where the land is situated. 

3. SAME.—A marshal’s sale of land, part of which was in McLennan 
county, made at the court-house of Bell county, held void as to that 
part lying out of Bell county. 


Apprat from McLennan. . Tried below before the Hon. L. 
C. Alexander. 

Mrs. 8. E. Norris brought suit against A. A. Casseday for 
1,345 acres of land, being a part of a tract of 1,920 acres pat- 
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ented to the heirs of R. T. Davidson, the original 1,920 acres 
lying partly in Bell county and partly in McLennan county. 

The original petition was in the ordinary form of an action 
of trespass to try title. 

Subsequently, appellee amended her petition, deraigning 
her title, the substance of which is as follows: 

1. Patent from the State of Texas to the heirs of Robert T. 
Davidson, issued by virtue of bounty warrant number 213, 
issued by the Adjutant-General of the State of Texas; patent 
dated the 4th day of April, A. D. 1855, for 1,920 acres, 

2. Deed from Jabez Dean, administrator of the estate of 
Robert T. Davidson, to William A. Dallas, dated the 10th 
day of March, A. D. 1856, for the 1,920 acres of land men- 
tioned in said patent. 

3. Deed from William A. Dallas to J. M. Norris for the 
land sued for, (1,345 acres,) being part of said 1,920 acres, 
dated 10th day of March, A. D. 1856. 

The amended petition gave a careful history of the admin- 
istration of the said Robert T. Davidson, the parts of which 
material are, that in 1846 one Jabez Dean was appointed 
administrator de bonis non of the estate of said Davidson, in 
Washington county, Texas, at instance of the heir of the 
deceased; that as such he obtained, after suit, a headright 
certificate for one-third league, and two bounty warrants— 
one for 1,920, and the other for 640 acres; that he contract- 
ed with J. M. Norris to locate them; that they were located 
on valuable lands by Norris; that in order to compensate 
Norris for his services, his claim in money for the estimated 
one-third of the value of the land was presented and allow- 
ed; to satisfy the claim, and to defray other expenses, an 
order of sale was procured, and sale was made of the 1,920- 
acre tract, at which sale Dallas was the purchaser; the sale 
was approved; Dallas conveyed to Norris; that these pro- 
ceedings were all with the knowledge and approval of the 
heir of the deceased Davidson, and said heir has acquiesced 
therein. 
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Defendant demurred, and pleaded not guilty. On the 
trial, the court overruled the demurrer. The title as alleged 
in the petition was proved, and that defendant was in posses- 
sion. 

Casseday, on the trial below, read in evidence— 

1. Judgment against J. M. Norris in favor of W. C. 
Browning, rendered in the Federal Court, at Austin, Janu- 
ary 29, 1867. 

2. Execution on said judgment, and marshal’s return 
thereon. 

3. Marshal’s return on order of sale. 

4. Agreement of counsel to read the return of marshal 
from the docket of the clerk, the original order of sale being 
lost. 

5. Deed of United States marshal to Albert Tabler to the 
land sued for, which shows the sale took place at the court- 
house in Bell county. 

6. Deed from James Walker to appellant, dated January 
24, 1868. 

The case was submitted to the court, and judgment ren- 
dered for plaintiff for all the land sued for lying in the county 
of McLennan. 

During the trial, defendant objected to the reading of the 
deeds from Dean (administrator) to Dallas, and from Dallas 
to Norris, because plaintiff’s amended petition showed the 
sale by Dean to Dallas to have been colorable,—not to pay 
debts, but for partition,—and therefore void. The court 
overruled the objection. 

Exceptions were made by plaintiff to the marshal’s deed, 
for want of sufficient description of the land. 


S. H. Renick, for appellant.—The allegations set forth 
in plaintiff’s amended petition, in regard to proceedings of 
the Probate Court of Washington county, under which the 
land was sold to Dallas by the administrator of Davidson, 
show that the sale was void, and no title passed. The Pro- 
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bate Court had no jurisdiction in 1855, when the sale pur- 
ports to have been made, to make partition between an es- . 
tate and other part owners; and it could not do indirectly, 
under color of such sale, what it could not do directly. 
The sale made by the United States marshal at Belton, 
the county-seat of Bell county, was regular. The sale was 
made in the district from which the exécution issued, and in 
which the land was situated, and was made in accordance 
with law. 
There is no law in this State requiring land to be sold in 
the county where it is situated, but only at the court-house 
door of the county where the sale takes place; and the only 
reasons why a sheriff cannot sell beyond the limits of his 
county are,—l1st. His writ only extends to his county. 2d. 
He is not sheriff beyond the county line. (VPaschal’s Dig., 
art. 3776; Alred v. Montague, 26 Tex., 735.) 
The marshal’s sale was regulated by the State law. (Bri 


Dig., p. 269; Smith v. Cockrill, 6 Wall., 756.) 


eht. 


5 


Sleeper, Jones & Kendall, tor appellee. 

I. The amended petition alleges that all that was done by 
Dean, as administrator of Davidson, was done at the instance 
and request of James Walker, the heir of Davidson, and was 
acquiesced in and approved by James Walker; and no subse- 
quent vendee of Walker can set up the illegality of the pro- 
bate sale so made at his instance and request. 

If. A deed made by a United States marshal to land de- 
scribed in the deed and in the return on the execution as 
1,545 acres out of 1,920 acres, without any description of the 
1,345 acres, is void. (Wofford +. McKinna, 23 Tex., 36; 
Herman on Executions, 426, 427.) 

Ill. A United States marshal can sell land in no other 
manner and at no other time and place than a sheriff can 
sell under execution. (U.S. Rev. Stats., sec. 788.) 

IV. A sheriff cannot sell land at any other place than at 
the court-house door of the county where the land is situated ; 
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and if a part of a tract lies in one county, and a part in an- 
other, his deed will only convey the land lying in the county 
where the sheriff lives. (Alred v. Montague, 26 Tex., 735; 
Pollard v. Cocke, 19 Ala., 188.) 


GouL.p, Assoctate Justice.—The counsel in this case hav- 
ing made an agreed statement of the points of law and of fact 
involved in the record, and having furnished the court with 
their briefs and such agreed statement, printed in pamphlet 
form, the case has, on motion, received precedence on thie 
docket. 

The suit was brought by appellee, 8. E. Norris, to recover 
1,545 acres of land, deraigning her title under an administra- 
tion sale, the validity of which is the first question presented. 
By reference to the agreed statement, it will be found that the 
sale was applied for and was ordered to defray expenses of 
administration, and to satisfy a locative claim, which was 
treated by the administrator and the court as a moneyed de- 
mand, equivalent to one-third of the appraised value of the 
land located. The power of the court to order a sale to de- 
fray expenses of administration is clear. (Paschal’s Dig., art. 
1314.) . The sale was one which the court had jurisdiction and 
authority to order, and the claim that it purports to have been 
made simply to make partition between the estate and the 
locator is not established by the agreed statement. On its 
face, the order was not void; and if it could have been at- 
tacked by a party interested in the estate in a proper proceed- 
ing as voidable, the statement shows that the entire pro- 
ceeding was consented to and acquiesced in by Walker, the 
sole heir, and that as against appellant, who claimed under 
Walker, the sale was valid. The only other question is as to 
the effect of a sale and deed by the United States marshal 
by virtue of an execution and venditioni exponas, under a judg- 
ment in the United States Cireuit Court at Austin against J. 
M. Norris. Appellant produced such a judgment and deed, 
showing a sale by the marshal at the court-house door of 
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Bell county. The land levied on and sold, however, was 
actually in McLennan county, though as the lines were under- 
stood to be ut the time of the sale a small part would be in 
Bell county. Appellant claims that as the sale was made in 
the marshal’s district it was valid, although not made at the 
court-house door of the county-seat of the county in which the 
land is situated. Under the statutes of this State, as construed 
by this court, a sheriff of one county has no power, by virtue of 
an execution in his hands, to sell lands in a different county ; 
but such sales must be made at the court-house door of the 
county in which the land lies. (Paschal’s Dig., art. 3776; 
Alred v. Montague, 26 Tex., 735.) Under the statutes of the 
United States and the decisions of the Supreme Court, the 
proceedings on final process out of the Federal courts are 
governed by the State laws. (U. 8S. Rev. Stats., sees. 916, 
788; Wayman v. Southard, 10 Wheat., 1; Riggs +. Johnson 
County, 6 Wall, 192; Smith v. Cockrill, 6 Wall., 756.) 

Our opinion is, that the United States marshal, in levying 








on and selling lands by virtue of execution, was required to 
conform to the laws of the State, and to sell the land at the 
-court-house door of the county in which it lies; and, conse- 
quently, that the sale by the marshal of lands in McLennan 
county, made at the court-house of a different county, was 
‘unauthorized and invalid. 
The conclusion that this sale was invalid on this ground, 





renders it unnecessary to consider whether it was objection- 
able on the ground of the insufficiency of the description of 
the land. On the statement and questions presented, the 
judgment is affirmed. 

AFFIRMED. 
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G. W. Hearne v. B. B. Garrett. 


1. SUIT FOR PART PERFORMANCE ON CONTRACT.—Where one is em- 


P 


~I 


John B. Rector. 


ployed to perform some stipulated work, or to labor for a specified 
period of time, and, after part performance on his part, is wrong- 
fully prevented from completing the work contracted for, or labor- 
ing for the full period stipulated, the employee may treat the con- 
tract as abandoned, and may sue for the reasonable value of the 
labor performed or service rendered; and the employer is estopped 
from setting up the contract as a bar to the action. 


. SAME—NEED NOT WAIT TILL EXPIRATION OF TIME.—In such case, 


the employee may sue at once on the contract for damages sustained 
by its breach. 


. SAME—BREACH AS TO MEASURE OF DAMAGE.—Although a tender 


of performance by the employee and refusal by the employer gives 
an immediate right of action for its breach on the contract, yet it is 
not tantamount to performance in determining the measure of dam- 
ages, unless the contract is clearly not apportionable. 


. MEASURE OF DAMAGES.—Ordinarily, the measure of damages, where 


the employee has been dismissed, is the loss sustained by his being 
prevented from completing the contract, a pro-rata payment for the 
services rendered, and profits lost. 


SAME—ON BREACH OF CONTRACT TO HIRE.—When the employee 


waits until the expiration of the time before suit, in some cases, on 
proof of inability to obtain other employment, he may recover the 
entire contract price; taking the contract asa means of ascertaining 
the loss sustained, rather than as a fixed measure of the damages re- 
sulting from the breach. 


. SAME.—In an action for damages for breach of such contract, the 


court charged that plaintiff was entitled to the value of his services 
during the time he labored for the defendant, and damages suffered 
by reason of the breach: Held, Error, in vot further instructing that 
they must take the contract as the standard for determining the 
value of the services rendered. 


. SAME.—It seems, in such ease, the plaintiff should show (1) the value 


of his services performed under the contract as a standard; (2) the 
profits which plaintiff might have realized if he had been permitted 
to complete the contract; and, where the contract wages for the 
time are insisted upon (3), that proper efforts were made by plain- 
tiff to obtain other remunerative employment, and the amount he 
had received to be credited. 


AppEAL from Robertson. - Tried below before the Hon. 
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Bumford B. Garrett sued G. W. Hearne, in the District 
Court of Robertson county, for damages on a breach of con- 
tract. 

Garrett alleged that in January, 1874, he contracted with 
Hearne to secure and bring from Alabama to Texas, for 
Tlearne, a number of farm hands, for the ensuing year. 
Garrett was to superintend the farm and the hands for the 
year, and was to run as engineer Hearne’s steam-gin while 
ginning out the crop of 1875; that for this service Hearne 
was to pay all the expenses of the journey to and return from 
Alabama, and to pay $800 in gold at the end of the year 
1874; that plaintiff had faithfully performed his part of the 
contract in obtaining hands and bringing them to Texas, in 
‘ginning out Hearne’s crop of cotton for 1873, and that he 
had commenced work with the hands on the plantation, &e.; 
that without fault of plaintiff, Hearne had discharged him, 
to his damage $800. By amendment, it was alleged that 
plaintiff made the contract with one Mr. Matkin, agent for 
Hearne, which was by him ratified; that the term of the con- 
tract for hire had expired, and that the hands had remained 
on Hearne’s plantation during the year. The amended peti- 
tion concluded with prayer in the usual form in assumpsit, 
for the contract price as damages, for costs, Ke. 

The defendant demurred; pleaded a general denial; al- 
leged that Garrett was not competent as an engineer to ran 
the gin, as he had undertaken to do; that plaintiff had failed 
to bring the number of hands from Alabama he had con- 
tracted for; and pleaded in reconvention money furnished 
plaintiff and not accounted for. 

Verdict and judgment for plaintiff for $607.45. TLearne’s 
motion for new trial having been overruled, he appealed. 

The rulings complained of are sufficiently set out in the 
opinion. 


Davis & Beall, for appellant. 
' I. The court erred in its first instruction to the jury, in 
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authorizing them to find damages for plaintiff upon the con- 
tract, because the suit was brought for the full contract price 
before the expiration of the term of service. (Hassell v. Nutt, 
14 Tex., 265; Ilerrington v. Holman, 25 Tex. Supp., 260.) 

II. Though the contract sued upon was apportionable, it 
was not so treated in the plaintiff’s petition, and the charge 
of the court should have conformed to the pleadings. (Her- 
rington v. Holman, 25 Tex. Supp., 259; Meade v. Rutledge, 
11 Tex., 50; Hassell v. Nutt, 14 Tex., 265.) 

Ill. There were no special damages alleged, arising from 
the breach of the contract sued upon, nor value of services 
of plaintiff while he remained with the defendant, to which 
the charge referred to was responsive. (Love v. Wyatt, 19 
Tex., 316; Sutton v. Page, 4 Tex., 146.) 

IV. The court erred in refusing this charge, as under the 
pleadings plaintiff was not entitled to recover for the value 
of his services. (Mooring vr. Campbell, 47 Tex., 37; McGreal 
v. Wilson, 9 Tex., 426.) 

V. In the absence of proof of special damages, the law im- 
plies some damages from the breach of contract; but they 
should have been merely nominal. (Hope v. Alley, 9 Tex., 
395; MeGreal +. Wilson, 9 Tex., 426; Lee v. Hamilton, 12 
Tex., 415; Earle v. Thomas, 14 Tex., 583; Mooring v. Camp- 
bell, 47 Tex., 37.) 

VI. The offer to perform the contract on the part of the 
plaintiff was quas/-performance, for the purpose of bringing 
the action, but does not regulate the amount of damages. 
(Meade v. Rutledge, 11 Tex., 50; Sedg. on Dam., 226, and 
note; Jones +. Van Patten, 3 Ind., 107. 


Collard § Field, tor appellee.—Plaintiff’s petition shows a 
contract that cannot well be apportioned. Several distinct 
acts had to be performed, each one of which required a cer- 
tain personal influence or skill. The hands had to be employ- 
ed and induced to leave Alabama and come to Texas, and 
the plaintiff had to come with them, leave his own home and 
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employment, and conduct the hands through to Texas. This 
required a certain personal influence with laborers employed. 
When the hands were delivered to defendant, that job was 
ended. Plaintiff had to superintend these hands during the 
year. Ile also had to gin out the remnant cotton crop of 1873; 
and to do that plaintiff engaged as an engineer. Plaintiff 
did not engage to oversee for defendant for 1874; he did not 
engage as his general agent, or to do anything measured by 
any specified time. He was to do several separate acts, all 
of which made one entire contract, it is true. He was to 
be paid “at the end of the year,” and one of his special en- 
gagements might not probably end before the year was out; 
that is, his superintending the work of the hands employed 
in the cultivation of the farm. This would depend upon the 
construction of that part of the undertaking of plaintiff; and 
_ if the farm should be considered as cultivated before the year 
was out, or before the crop was gathered, then plaintiff’s ob- 
ligation would end before the year was out. This case is not 
similar tothe case of Meade v. Rutledge, 11 Texas, 44-54, 
in which the learned Chiet Justice Hemphill used the fol- 
lowing moderate language as to the entirety of such con- 
tracts: “ Contracts for overseer’s wages are not, it is believed, 
now at least, regarded as entire or incapable of apportionment. 
Such, at least, is not the rule, as now recognized, in South 
Carolina or Mississippi.” (11 Tex., 53.) But still, he says, 
even in the case of an overseer employed in that capacity, and 
by the year, for a stipulated price, “If an overseer were 
turned off at.a season of a year when he could not get em- 
ployment, then the damages awarded should be commen- 
surate with the sum which had been contracted to be given.” 
_(Id.) This case is, however, only similar to that in one re- 
spect: that plaintiff was to superintend the hands brought by 
him from Alabama in the cultivation of defendant’s planta- 
tion. The rest of the undertaking—to bring the hands out 
from Alabama, and to run the steam-gin until the remnant 
cotton crop of 1873 should be ginned out—are additional 
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undertakings. Suppose plaintiff were to try to apportion this 
contract, how would he make the divided charges? Not by 
time; for the character in which he was employed to bring 
the hands out to Texas would be worth more, according to 
the length of time so employed, than his character in the 
capacity of superintendent of the hands. We add the same 
as to his engagement as an engineer. He could not charge 
by the several jobs on a quantum meruit, with the contract be- 
fore him to guide him. 

It occurs to us that there could be no way to estimate the 
damages in this case, except by the contract price for the 
several things together, less the amount which plaintiff made 
after his discharge in the time that belonged to defendant ; 
and we must say there is great doubt in our minds about 
allowing the deduction at all, as under this contract it is 
so difficult to determine how much time plaintiff agreed to 
devote to defendant’s business. To be within bounds, how- 
ever, we have given defendant credit for every dollar plain- 
tiff made during the year 1874; and the jury must have 
considered this. 

The ease of Hassell v. Nutt is also unlike the one at bar, 
though it is very decided authority for the appellee. That 
was a suit for a breach of contract for overseer’s wages ; 
alleging contract and breach in general terms, and claiming 
damages in general terms for $500. (14 Tex., 261.) This 
suit was brought in the same way, and the damages are laid 
at the sum mentioned in the contract; still they are laid in 
general terms at $800. Plaintiff could not have recovered 
more than that sum, according to the opinion of Judge 
IIemphill in Meade v. Rutledge. In the case of Hassell vr. 
Nutt, the overseer’s wages were to be one-fifth of crop and 
the use of a house on the farm. In April, Nutt was dis- 
charged, no reason being assigned, and thereupon Nutt im- 
mediately brought suit. [le proved on the trial his perform- 
ance of the contract up to the time of his discharge. Tle also 
showed the amount of land in cultivation, the probable yield 
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per acre, the value of corn and cotton in the fall, and the 
value of a house per month; and this was all the proof offered 
by Nutt. (14 Tex., 261.) Now, what was the result of his 
showing the amount and value of the crop raised? Evident- 
ly, nothing but to exhibit to the jury what his wages would 
have been under the contract. There was no special actual 
damages proved, and there was no special value set upon the 
services already rendered. The damages were alleged in 
general terms and proved in a very general way, and the 
court say: “ There was no error in admitting evidence of the 
contract. It was proper and necessary to ascertain its value, 
in order to estimate the damages occasioned by the breach of 
it.” (Id., 265.) The court below had charged the jury that 
“The measure of damages would be the value in the year 
1852 of the average crop of the Hassell place and the value 
of the rent of the house Hassell was to furnish Nutt, from 
the time of the breach of the contract to the end of the year.” 
(Id., 261.) The court said, in affirmance of this said case, 
that the charge was not opposed to the law as laid down in 
Meade v. Rutledge, 11 Tex., 50, and refused to reverse the 
judgment. 

The case now before the court is less liable to the objec- 
tions raised by appellant than was the case just cited. The 
Supreme Court had said that a contract for overseer’s wages 
was clivisible, and in that case reaffirmed the same doctrine in 
the abstract, though its application was disregarded. The 
damages were laid, proved, and found by verdict in general 
terms fora general breach. Though the contract was in part 
performed at its breach, there was no quantum meruit in 
pleadings or proof. * * * 


Moorg, AssociaTE JusTiceE.—Where one is employed to 
perform some stipulated work, or to labor for a specific pe- 
riod of time, and, after part performance of the contract on 
his part, he is wrongfully prevented from completing the 


work contracted for, or laboring for the full period of time 
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stipulated, it seems fully settled that the employee may treat 
the contract as abandoned, and ‘sue for the reasonable value 
of the labor performed or service actually rendered. Where 
a contract has been wrongfully and without sufficient cause 
broken or annulled by one party, it may be disregarded by 
the other. _Hence, the employee may in such case treat the 
contract as abandoned, and bring suit for the value of the 
work done or service performed by him; and in such case, 
an employer is estopped from setting up the contract as a 
bar to the employee’s recovery for the reasonable value of 
the labor and service rendered. But while the employee 
may elect to treat the contract as if it never existed, he is 
not required or compelled to do so; and, if he prefers it, he 
may sue on the contract for the damages sustained by rea- 
son of its breach. (Meade v. Rutledge, 11 Tex., 44; Llassell 
v. Nutt, 14 Tex., 260; Waco Tap R. R. Co. v. Shirley, 45 
Tex., 355.) 

The wrongful discharge of the employee, or refusal to al- 
low him to perform the contract, puts an end to it, and con- 
sequently entitles him to an immediate action for its breach. 
But although a tender of performance by the employee and 
refusal by the employer gives an immediate right of action 
on the contract, (Sedg. on Dam., 266, 267,) nevertheless it is 
not tantamount to performance, in determining the meas- 
ure of damages to which the plaintiff is entitled, unless the 
contract is clearly not apportionable. Ordinarily, the meas- 
ure of damages, where the employee has been wrongtully 
dismissed, is the loss sustained by his being prevented from 
completing the contract. This evidently requires that he 
should be paid pro rata for the work done or service ren- 
dered, as stipulated in the contract, as well as the profits 
which it is made to appear he would have realized by its 
performance. (Waco Tap R. R. Co. v. Shirley, 45 Tex., 
399.) 

When the employee waits until the expiration of his term 
of employment, he may, in some cases, as held by this court, 

40 
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recover as damages the entire amount stipulated to be paid 
him under the contract, on proof that he had been unable to 
get other remunerative employment. (Meade v. Rutledge 
and Hassell v. Nutt, supra.) But this seems to me, on sound 
principle, to be merely an admissible means of ascertaining 
the loss sustained from the breach of the contract, rather than 
a fixed and determined measure of the damages to which the 
plaintiff is definitely and absolutely entitled. 

An inspection of the petition shows that this suit was 
brought for damages alleged to have been sustained by the 
breach of the contract, and not for the value of the service 
performed, as appellant seems to suppose. The court there- 
fore did not err in refusing to give the instructions asked by 
him, based upon this theory of the nature and object of the 
action. Nevertheless, the charge given by the court is not 
strictly accurate, or in entire conformity with the views herein 
expressed, The jury were told, if the plaintiff had complied 
with his part of the contract, and was, without fault on his 
part, wrongfully discharged by the defendant, they would 
find for the plaintiff the value of his services during the time 
he labored for the defendant, and also the damages he suf- 
fered by reason of the breach of the contract. But they were 

hot instructed, as has been said they should have been, that 
they must take the contract as the standard for determining 
the value of the services rendered. 

Nor does there seem to have been any evidence before the 
jury to guide them in determining or fixing the value of the 
services actually performed, or tending to prove the amount 
of profits which appellee might have realized, if he had been 
permitted to complete the contract; nor was there satisfac- 
tory evidence to show that appellee could not have got other 
approximately as valuable employment for the remainder of 
the year,.after his discharge by appellant, whereby he could 
have realized a larger amount than appellant got credit for, 
if he had made proper exertions to do so. Evidently the 
jury must have supposed appellee entitled to recover the full 
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umount contracted to: be paid him for his services, less the 
umount admitted to have been realized from other employ- 
ments, upon the bare proof of the breach of the contract. 

To sustain the verdict on the evidence before us, we would, 
in effect, have to hold that tender of performance is as effec- 
tual as actual performance, not only to give a right of action, 
but also in fixing the measure of damages. But this, as has 
been said, is not generally the fact. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





R. Sampson, ADMINISTRATOR, Vv. J. M. Wyett AND WIFE. 


1. EXECUTION — DORMANT JUDGMENT. — Execution must be issued 
within twelve months after the rendition of the judgment, or it will 
be dormant. 

2. STATUTE CONSTRUED—JUDGMENT, WHEN DORMANT.—The act of 
November 9, 1866, entitled ** An act to prevent judgments from 
becoming dormant, and to create and preserve judgment liens,” 
applied to the dormancy that previously resulted from the failure 
of the plaintiff, after issuance of execution within the year from the 
rendition of the judgment, to cause executions to issue from term 
to term, or at least from year to year, as previously required, and 
not that which results from the failure to issue execution within the 
year from the date of the judgment. 

3. CASES APPROVED.—Black v. Epperson, 40 Tex., 163; Jordan v. Cor- 
ley, 42 'Tex.. 286; and Ayers v. Waul, 44 Tex., 549, approved. 

4, CASE OVERRULED.—Scogin v. Perry, 32 Tex., 21. 

5. INJUNCTION —SALE PENDENTE LITE. —That a plaintiff in an in- 
junction suit, seeking to enjoin the sale under execution of lands, has 
permitted the lands to be sold pending the litigation, will not affect 
the right of the plaintiff in the execution sought to be enjoined. 


AppEAL from Burleson. Tried below before the Hon. 
Spencer Ford. 

There was judgment in District Court of Burleson county, 
May 9, 1859, in favor of E. C. Knox and W. F. Grant, for 
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$479.12, against W. W. Hill. March 17, 1870, this judgment 
was affirmed in Supreme Court, with damages, against W. 
J. Hill, administrator of W. W. Hill, and J. M. Wyett and 
Charles Covington, his sureties on writ-of-error bond. Au- 
gust 20, 1870, the mandate of the Supreme Court was filed 
with the clerk of said District Court. There were proceed- 
ings to revive the judgment, but being ineffectual, they are 
not stated. On the 14th of September, 1874, affidavit was 
tiled with the clerk that W. F. Grant died November 6, 1871, 
together with certificate that R. 8. Simpson had been appoint- 
ed his administrator; whereupon the clerk on that day is- 
sued fieri facias on the judgment, reciting all the proceedings 
above. October 9, 1874, this fieri fucias was levied on lots 
in the town of Caldwell, as the property of J. M. Wyett. 
This suit was brought to enjoin the sale, on the ground that 
the judgment was dormant. It was also alleged that the lots 
were a part of the homestead, but that claim was abandoned. 
Pending the suit, one Dean caused the lots to be levied on, 
under a judgment in his favor against defendants. Sale was 
made, and Dean became the purchaser. Judgment for plain- 
tiffs perpetually enjoining the execution. Motion for new 
trial was overruled, and defendant Simpson appealed. 


J. D. Thomas, for appellant. 

I. Is the judgment dormant ? 

The original judgment was rendered in the District Court of 
Burleson county May 9, 1859, in favor of E. C. Knox and 
W. F. Grant, against W. W. Hill. Said Hill took the case 
to Supreme Court on writ of error, Plaintiff J. M. Wyett 
and C. Covington were his sureties on error bond; the judg- 
ment was affirmed with damages March 17, 1870, against W. 
J. Hill, administrator of W. W. Hill, and Wyett and Coving- 
ton as sureties. The mandate of the Supreme Court was filed 
with the clerk of Burleson county August 20, 1870. 

On the 6th of December, 1872, there was an order to re- 
vive the judgment, on the petition of Knox. There was, 
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however, some defect of parties in this proceeding. After 
the appointment of appellant as administrator of W. F. Grant, 
on the 14th of September, 1874, the proper affidavit of the 
death of Grant and certificate of the appointment of his ad- 
ministrator, as required by statute, (Paschal’s Dig., 13,) hav- 
ing been filed, the execution issued, which was enjoined. | 

I insist this was all the revivor required. The filing of the 
mandate, August 20, 1870, was the authority to issue execn- 
tion. (Paschal’s Dig., 1571.) By the act of 1866, (Paschal’s 
Dig., 7007,) the judgment could not become dormant till ten 
years from that time. This statute has been authoritatively 
construed a number of times, and it has uniformly been held 
to authorize an execution at any time within ten years after 
judgment. (Scogin v. Perry, 32 Tex., 21; Cravans v. Wil- 
son, 35 Tex., 55; Hutchins +. Chapman, 37 Tex., 614; Wil- 
liams v. Murphy, 36 Tex., 167; Wright v. Rhodes, 42 Tex., 
527.) 

These cases are met by no decision to the contrary, but 
merely by a few dicta, amounting to no authority whatever, 
as in Black v. Epperson, 40 Tex., 163. To oppose these 
dicta, I give positive decisions above. And in the same vol- 
ume of reports we have a forcible statement of the effect 
which should be given to mere dicta. (Smith v. Alston, 40 
Tex., 141.) 

Il. But there is a better reason still for the reversal of the 
judgment. It is shown by plaintiff's own testimony that 
neither he nor his wife has or claims any interest whatever in 
either of the lots levied upon. 

Since the commencement of this suit, plaintiff permitted 
the lots to be sold under another execution. They were 
bought by one Dean. Now, if Dean wants the benefit of a 
perpetual injunction in this case, it was his duty to make 
himself a party and seek the appropriate relief. There were 
sufficient reasons why he did not choose to do so. By some 
strange oversight, the judge granting the injunction required 
a bond of only $600. The judgment, with eighteen years’ 
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interest, exclusive of costs, is nearly $1,500. Before Dean 
could have had an injunction in his favor, he must have made 
a larger bond; or if he had permitted the sale to take place, 
it would have given title to the purchaser, though the judg- 
ment were dormant. Now, by statute, (Paschal’s Dig., 3930,) 
no injunction shall be granted further than the plaintiff shall 
show himself equitably entitled to have it; yet on the trial, 
when it appears beyond dispute that plaintiff has no equity 
whatever in the matters of the suit, and claims none, the 
court grants him a perpetual injunction against the execution. 
T insist, that no decree granting any relief to the plaintiffs 
in the suit can be supported on any principle of law or equity. 
Appellant pleaded the want of interest in appellees. The 
decree rendered is really in favor of Dean, who studiously 
avoided becoming a party in any form. At the trial, there 
was no party before the court who could insist on a perpetu- 
ation of the injunction. It ought not, therefore, to have been 
perpetuated. 

T ask that the judgment be reversed, and proper judgment 
rendered here. Counsel say the rule of practice requires the 
judgment to be rendered according tothe status of parties at 
the commencement of the suit, irrespective of change pending 
the suit; that is, if a note in suit be paid pending the suit, 
and the fact be pleaded and proved, still judgment must go 
for the amount of the note. I am free to say, I know of no 
such rule; and I know none that authorizes a perpetuation 
of the injunction in this case. 


Sayles & Bassett and Davis & Beall, for appellees. 

I. The judgment was dormant, because no execution was 
issued thereon within one year from the first day on which 
execation could by law have issued thereon. (Paschal’s Dig., 
7005, 7007, 4608, 3954, 5783; DeWitt v. Jones, 17 Tex., 623; 
Russell v. MeCampbell, 29 Tex., 39; Black v. Epperson. 40 
Tex., 163; Bennett v. Gamble, 1 Tex., 124; Jordan v. Corley, 
42 Tex., 286; Scott v. Allen, 1 Tex.. 561; Shapard v. Bail- 
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leul, 3 Tex.,-30; Hall v. McCormick, 7 Tex., 269; Fessenden 
r. Barrett, 9 Tex., 475.) 

II. The case will be tried upon the rights of the respective 
parties as they existed when the suit was brought, without re- 
gard to intervening rights of third persons, acquired from 
either party pending the suit. 

Pending the suit, a judgment creditor of the appellee levied 
on the lots in controversy, had them sold, and became the pur- 
chaser of them. Since the sale, the appellees have not claimed 
them, and did not claim at the time of the trial. (Lee v. Sa- 
linas, 15 Tex., 495; Board, &e., v. T. P. R. W. Co., 46 Tex., 
326; Briscoe v. Bronaugh, 1 Tex., 333; Portis v. Hill, 30 
Tex., 568; Freem. on Judg., sec. 193.) 


Moorg, Assocrate Justice.—It is not denied by appellant 
that judgments of courts of record in this State become dor- 
mant, unless execution issued thereon within twelve months 
after the rendition of the judgment, prior to the enactment 
of the statute of November 9, 1866, entitled “An act to pre- 
vent judgments from becoming dormant, and to create and 
preserve judgment liens.” But he insists that the common- 
law rule, that the vitality of a judgmeut is suspended by fail- 
ure to issue execution thereon within a year and a day from 
its rendition, which became the law with us by the adoption 
of the common law, January 20, 1840, and which is, in effect, 
recognized and reénacted by the second section of the act of 
limitations of February 5, 1841, and also by the act of Jan- 
uary 27, 1842, concerning executions, was abrogated by said 
act of November 9, 1866. Certainly, if the effect sought to 
be deduced from this last-mentioned statute is such as appel- 
lant claims, it must result from some obvious inconsistency 
or irreconcilable conflict between some of its provisions upon 
this subject and the previous law; for, unquestionably, this 
statute contains no direct provision of this kind, and does not 
purport, in direct or express terms, to make any such change. 
But an examination of it fails to show any such conflict be- 
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tween this statute and the previous law regarding dormancy 
of judgments, that both may not stand and be fully and easily 
reconciled with each other; nor can we see anything in this 
act to justify the conclusion that the Legislature intended by 
its enactment to alter the previous law in respect to the mat- 
ter here in question. It is, in our opinion, quite obvious that 
the dormancy which it was the purpose of the Legislature to 
prevent, was that which previously resulted from the failure 
of the plaintiff, after issuance of execution within the year 
from the rendition, to cause execution to issue from term to 
term, or at least from year to year, as previously required, 
and not that which results from the failure to issue execution 
within the year from the date of the judgment. 

Unquestionably, a different view of this act was expressed 
by our predecessors in the case of Seogin v. Perry, 32 Tex., 
21. But the construction which the court gave this act in 
that case, and the case of Williams v. Murphy, 36 Tex., 167, 
was directly and unequivocally repudiated in the subsequent 
ease of Black v. Epperson, 40 Tex., 163, and impliedly in the 
eases of Jordan v. Corley, 42 Tex., 286, and Ayers v. Ward, 
44 Tex., 549. 

It is insisted by appellant that Black v. Epperson should 
not be regarded as of authority upon the point now before 
the court, because, as he maintains, it was unnecessary to the 
decision of the case then before the court, and we are free to 
admit that the case might have been disposed of without 
reference to it. At the same time, we think it was suffi- 
ciently pertinent to the matter before the court to fully justify 
it in announcing its opinion regarding it. But if the case of 
Black v. Epperson might have been decided without a dis- 
cussion of this subject, so might the case of Scogin v. Perry, 
as were most, if not all, of the cases referred to by appellant 
as supporting and affirming it. 

Upon the case presented to the court, it did not err in ad- 
judicating it in accordance with the rights of the parties when 
the suit was brought. The validity of the execution which 
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appellant was seeking to enforce, or the dormancy of the 
judgment upon which it issued, was in no way affected by 
the sale of the land as appellee’s property after the bringing 
of this suit. The purchaser acquired only such title to the 
land as appellee had. This obviously depended upon the 
ultimate result of this case. If appellant’s execution bound 
the land, then it was still liable notwithstanding the sale; 
but if not, appellant had no right to complain; and appel- 
lee did not. If appellee had sought to dismiss the suit after 
the land was sold, a different question would have been pre- 
sented, It will be time enough, however, to consider it when 
it arises. The judgment is affirmed. 
AFFIRMED, 





J. N. WuHIrtrenBerG v. J. W. Luoyp. 


1, ATTACHMENT — AMENDMENTS, — After an attachment has been 
quashed for irregularity in its issuance, it is not error for the court 
to set aside the order quashing the writ, and to permit it to be 
amended by attaching thereto the proper seal of the court; nor to 
order that papers on which the attachment was issued, and which 
were properly filed, be indorsed nune pro tune, so as to correspond 
with the actual filing by the plaintiff in attachment. 

2. HOMESTEAD.—The homestead exemption does not extend to lands 
obtained by exchange for an old homestead, where such old home- 
stead had so far been abandoned that the family had been removed 
to land contracted for by parol, though not paid for, and though 
the means of payment of such newly-bought home were depend- 
ent upon realizing money from the old homestead ; and that, too, 
although the exchange was made as a means of converting the old 
homestead into money, for the purpose of paying for the new home 
so contracted for, and when the owner insisted upon homestead 
rightsin the old homestead and in the property obtained in exchange 
for it. 


AppraL from Ellis. Tried below before the Hon. A. 
Barksdale. 
March 4, 1873, J. W. Lloyd brought suit, in the District 
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Court of Ellis county, for a balance due on a promissory note, 
- against Joseph N. Whittenberg. 

September 8, 1873, plaintiff obtained a writ of attachment, 
on the alleged ground that defendant was “about to trans- 
fer his property, for the purpose of defrauding his creditors.” 
On same day, the attachment was levied upon lots 3 and 4, 
in block 18, in town of Waxahachie. 

The writ of attachment did not have attached thereto the 
seal of the court, nor was the amended petition applying for 
the attachment indorsed filed at the issuance of the writ. It 
seems, however, that prior to the issuance of the attachment, 
and on the same day, (September 8, 1873,) plaintiff had in 
fact delivered the amended petition, the statutory affidavit, 
and bond to the clerk. September 12, plaintiff, having ob- 
served the omission to file, filed a motion asking that the 
papers be indorsed filed, as of “ 8th September,” nune pro 
tune. 

This motion was overruled September 17, 1873, and the 
papers ordered to be indorsed as filed 12th September, the 
date of the motion. 

May 22, 1874, defendant filed a motion to quash the writ 
of attachment, which, on 25th May, was sustained by the 
court. 

May 26, plaintiff filed a motion asking leave for the clerk 
to amend the writ of attachment, by attaching thereto the 
proper seal of the court, which was, on same day, allowed, 
and the order to quash set aside and the attachment rein- 
stated. 

September 28, the order of court of 26th was so amended 
as to show “that said former order quashing said attachment 
be set aside, and that the clerk of this court impress the seal 
of the court on the writ of attachment, and correct the date 
of filing the amended petition, (to which was attached the affi- 
davit,) making the same appear as filed 8th instead of the 12th . 
day of September, 1873.” 

The defendant pleaded, in reconvention, that the lots levied 
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on under the attachment were his homestead, and alleged 
damages from its illegal seizure, &c. 

The testimony showed that defendant had resided for a 
long time in Waxahachie, and had a homestead there, but, 
from his wife’s illness, had been compelled to take her to 
Thorp’s Springs, in Tarrant county, on account of her health; 
that his stay at the springs was protracted and necessary ; 
that he discovered other springs in Tarrant county of like 
curative properties, and contracted verbally for the purchase 
of the tract of land on which they were situated, at $1,000, 
intending to remove thither and reside there permanently, 
and under said contract settled on said land; that in order to 
obtain means to purchase the place in Tarrant county he was 
under the necessity of disposing of his homestead in Wax- 
ahachie. The homestead being valuable, defendant was ad- 
vised to trade for less expensive property in Waxahachie, 
thinking that a sale thereof could more easily be made, 
defendant receiving the difference in value. With this in- 
tention, and no other, defendant exchanged places with one 
Williams. The deeds of exchange were executed April 23, 
1873. Before making the trade, defendant took legal advice 
from his physician and Williams, with whom he traded, who 
advised him that his homestead rights would not be affected 
by the trade, and that he could hold the lots obtained from 
Williams as homestead. Defendant never resided on the 
property obtained from Williams in the trade, but had the 
place leased to tenants for several months. Defendant’s deed 
for the land in controversy, to a purchaser, was placed on 
record the day after the property was levied on under the 
attachment. Defendant only moved from Waxahachie to 
attend mineral springs for his wife’s health, and continued, 
after trading with Williams, to assert from time to time his 
claim to the property traded for as his homestead. 

Tn rebuttal, it was shown that defendant had contracted for 
the purchase of the Tarrant county mineral-springs place in 
January, 1873, and had been occupying it with his family, 
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the vendor refusing to execute and deliver paper title until 
the purchase-money should be paid; the vendor testifying 
also that the defendant bought of him expecting to pay from 
proceeds of his place in Waxahachie. The owner of the Tar- 
rant county property had made out a deed to defendant, but 
would not deliver it until the purehase-money should be paid. 
January, 1875, the case was tried without a jury, and judg- 
ment rendered for plaintiff for balance due on the note, and 
ordering the sale of the property attached. The defendant 
appealed, assigning error in the action of the court in permit- 
ting the writ. of attachment to be amended and the judgment 
subjecting the lots levied on to sale under the attachment. 


A. Bradshaw, for appellant.—Did Whittenberg abandon his 
homestead in Waxahachie? Tere, too, the facts show there 
was no intention of abandonment, except in the event he 
could not sell this place and with the proceeds purchase the 
place in Tarrant. Before he can be held to have abandoned, 
the testimony must show not only the act, but the intention of 
abandonment, clearly and positively. In Gouhenant v. Cock- 
rell, 20 Tex., 96, the court says: * * * “Jt must be un- 
deniably clear, and beyond almost the shadow, at least all 
‘reasonable ground of dispute, that there has been a total 
abandonment, with an intention not to return and claim the 
exemption.” (See, also, Shepherd v. Cassiday, 20 Tex., 25.) 
Did he lose his homestead right to his property in Waxa- 
hachie by making the trade with Williams? Or, rather, was 
the property gotten from Williams subject to the claim of 
creditors ? | 

We insist that a man may sell his homestead for the pur- 
pose of applying the proceeds of the sale to the purchase of 
' another, without subjecting the abandoned homestead to the 
claim of creditors. (Beach v. Epperson, 40 Tex., 162.) If 
such a sale may be made for cash, it may be made on a 
credit, without subjecting the old homestead to creditors’ 
claims. 
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If such were not the case, what would be the protection to 
the family of an indigent man, who sells his old homestead 
on a credit, and purchases his new one on the same terms? 
It is evident, that if the money owing on the abandoned 
homestead, and which is the only fund out of which the new 
one is to be paid for, could be subjected to the claim of cred- 
itors, that the homestead would be lost entirely, since the 
vendor of the new homestead would be quite certain to fore- 
close his lien for the unpaid purchase-money. We are, there- 
fore, led to the conclusion, that where a homestead is sold 
for the purpose of applying the proceeds of such sale to the 
purchase of another homestead, such proceeds, in whatever 
form they may be, are exempt from the claims of creditors; 
and especially is this so when such proceeds constitute the 
only fund out of which the purchase-money for the new home- 
stead is to come. ; 

‘If this view of the law be correct, how does this case appear 
under the facts as they were developed in evidence? Whit- 
tenberg’s sole object in leaving Waxahachie is to acquire a 
home for his family, where his wife, a suffering invalid, may 
have the benefit of mineral water. Ie finds such a place in 
Tarrant county. To enable him to purchase that place, he 
must sell his old homestead in Waxahachie, in order to raise 
the means. That, it appears, was unsalable at the time, being 
worth more than purchasers then wished to invest in property 
in Waxahachie, and he is unable to sell it. It is suggested, 
that by trading it for a smaller place he may more readily 
find a purchaser, and the trade with Williams presents itself 
as a safe and speedy rescue from his dilemma. He makes 
the trade, receiving in exchange for his old place some money, 
which he greatly needed for the maintenance of his family; 
for his resources had been greatly straightened by the ex- 
pense incurred in keeping his wife at Thorp’s Springs; and 
the place is levied on by appellee. Tis sole object, purpose, 
and intention, as evidenced by his every word and act, has 
been to take the proceeds of the sale of his homestead in 
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Waxahachie and purchase a new one in Tarrant county. In 
other, and perhaps more correct words, his sole purpose has 
-been to convert his old homestead in Waxahachie into a new 
one in Tarrant. 

Now, both the money and the place attached constituted 
the proceeds of his old homestead, sold for the purpose of 
acquiring a new one, and the only fund out of which the new 
one is to be paid for; and if the money was exempt from the 
claims of purchesers, so was the place attached. 

Again, the place attached, under the facts in the case, may 
still be considered his homestead at the time of the sale inter- 
rupted by the attachment, and its sale could not be a fraud on 
creditors. 


H. N. C. Davis and A. A. Kemble, for appellee. 

I. The only position assumed by* appellant which we re- 
gard as of much importance is, that the property attached 
was the homestead of appellant and family at the time it was 
levied upon. This, if true, would certainly defeat the attach- 
ment, and the court would probably reverse and reform the 
judgment. But we hold that the facts do not show that the 
property was the homestead of appellant at that or any other 
time. There is no dispute about what the testimony proves; 
there is no conflict of evidence. The only question is one of 
law. And we hold they do not constitute the property at- 
tached a homestead— 

1. Because property never occupied, nor intended to be 
occupied, by the owner as a homestead, does not and cannot 
acquire that character. 

2. Because the appellant had acquired, improved, and was 
living on another homestead, in another county, at the time 
the attachment was levied. 

3. Because if appellant ever did intend to occupy the 
premises as a homestead, he had abandoned that intention 
before the property was attached. 

On the first proposition, we quote from 23 Texas, 498: “In 
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order to constitute a house a homestead, it is not sufficient 
that its owner used one of the rooms for his ordinary busi- 
ness, as keeping a grocery and sleeping in one of the rooms, 
and at the same time took his meals habitually at another 
place.” 

Thus, then, the house must be occupied, and not only so, 
but oceupied as a homestead, and not for a different purpose. 
It must be his residence; where he lives, usually sleeps and 
eats, Ke. Where the question, whether the property had ever 
been the homestead of the family, had been fairly submitted 
to the jury, and the verdict was against the homestead claim, 
the court refused to disturb the verdict. (Wright v. Hayes, 
34 Tex., 261.) Then why disturb the judgment when the 
question was submitted to the judge instead of the jury, with 
the same result? (Cross v. Evarts, 28 Tex., 533; Miller v. 
Van Boskirk, 32 Tex., 360; Story on Confl. of Laws, sec. 47.) 
Every man must have a domicil somewhere, and can have 
but one. Appellant’s domicil was in Dallas or Tarrant 
county all the time he owned the property attached, and 
could not have been in Waxahachie. If not in Waxahachie, 
it could not have been on his property, and the homestead 
rights could not attach. In Franklin v. Coffee, 18 Tex., 416, 
it is held that there must be preparation to improve and an 
intention to occupy. In this case there was a house already, 
but no intention to occupy. 

If. Another homestead was acquired. We refer to authori- 
ties showing that a deed is not necessary, nor is anything neces- 
sary, to acquire a right to the land, where possession is taken 
by vendee, improvements made, and part of purchase-money 
paid. A verbal contract in such case would be good. (88 
Tex., 109.) We think, however, the doctrine is well settled 
in our State, that possession and improvement under a parol 
contract of sale entitle the vendee in equity to a specific 
performance, on tender or payment of the purchase-money. 
(Schrimpf v. Settegast, 36 Tex., 305.) 

Thus it will be seen that it was not necessary that appel- 
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lant should have received a deed for the land in Dallas or 
Tarrant county to acquire title and make it his homestead ; 
but the contract (verbal) and improvements would be suffi- 
cient to force a title on payment of the purchase-money. 

III. He never did intend to live upon the property attached, 
but did intend to live upon the land purchased at the mineral 
spring in Dallas or Tarrant county. 


GovuLp, AssoctaTE Justice.—Lloyd sued Whittenberg for 
a balance due on a promissory note, and afterwards, by 
amended petition, sued out an attachment, which was levied 
on two lots in the town of Waxahachie. Whittenberg moved 
to quash the attachment, one of the grounds being that the 
writ was not issued by the clerk in the manner prescribed by 
law. This motion was sustained, but, on the next day, the 
court, on motion of plaintiff, set aside the order sustaining it 
and quashing the attachment, and allowed the clerk to amend 
the writ of attachment by affixing thereto his official seal; 
also, to correct the date of the file-mark on the amended 
petition,—to which last orders defendant excepted. 

The defendant filed various pleas by way of defense and 
in reconvention; but the only defense necessary to be noticed 
is, that the lots levied on were exempt from forced sale under 
the homestead exemption. 

The cause was submitted to the court without a jury, and 
judgment was rendered for plaintiff for the balance due on 
the note, and for the enforcement of the lien on the property 
attached. Whittenberg appeals, and the errors assigned are, 
that the court allowed the writ of attachment to be amended, 
and that the judgment is erroneous, under the law and facts 
of the case. Other questions are discussed in the briefs of 
counsel on both sides, but it is not proposed to follow them 
outside of the errors assigned. 

It was not error to allow the writ of attachment to be 
amended by the clerk affixing his seal thereto, even after 
the motion to quash the writ had been sustained. (Porter v. 
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Miller, 7 Tex., 482; May v. Ferrill, 22 Tex., 344; Cartwright 
v. Chabert, 3 Tex., 261; Drake on Attach., sec. 212.) 

Appellant’s claim, that the attached lots were exempt, 
comes up properly under the second and third assignments 
of error, and presents a question not free of difficulty. For 
many years he had owned and oceupied a homestead in 
Waxahachie, but, on account of his wife’s health, determined 
to remove to Tarrant county, and bargained verbally for a 
place there, expecting to pay for it out of the proceeds of his 
homestead, when sold, and so informing his vendor. He 
testifies that he found himself unable to sell his homestead, 
because of its value, and that for the purpose of effecting a 
sale, and being advised that he would not thereby lose his 
homestead rights in the proceeds, he exchanged it for the 
property attached, a place of less value, but more salable, 
receiving some ready money in exchange. At the time of 
the exchange, defendant below had removed from his home- 
stead; but whilst he testifies that he claimed the place re- 
ceived in exchange as a homestead, he never occupied it, 
nor does he testify that he ever intended to occupy it. Tis 
intention was to sell it, and use the proceeds in paying for 
the place in Tarrant, bargained for and sinee occupied, and 
in part paid for; but he states that he is unable to complete 
the payment, and until he does can get no title. 

The claim to exemption is mainly urged on the ground 
that the exchange was made for the purpose of selling the 
property received in exchange, and applying the proceeds to 
the payment for the homestead bargained for in Tarrant 
county; and it is insisted that the proceeds of the sale of a 
homestead remain exempt, if the intention be to invest them 
in the purchase of another. It is argued, and not without 
force, that the spirit and object of the homestead exemption 
require that the citizen be protected not only in exchanging 
one homestead for another, and in selling for cash and with 
the money buying another, but also in selling on a credit, or 
for unexempt property, with the purpose of using the pro- 
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eeeds to pay for another homestead; and certainly it would 
have been in the power of Whittenberg, who had, before he 
parted with his old homestead, bargained for another, to have 
secured to his vendor so much of the proceeds as was needed 
to complete the payment for the new homestead; but to the 
broad claim that the proceeds of the sale or exchange of a 
homestead shall be exempt, the answer is, that neither in 
the Constitution nor in any statute is provision made for 
such a case, and that if such an extension of the exemption 
be needed, it should come in the shape of additional legisla- 
tion. 

Where exempt property has been taken from the owner 
against his will, and its form changed by process of law, (as 
in ease of a homestead exeeeding in value the amount allow- 
ed,) the proceeds are protected until there is reasonable op- 
portunity to reinvest in other exempt property. (Keves +. 
Rines, 37 Vt., 260; Mitchell v. Millhoan, 11 Kan., 628; North 
v. Shearn, 15 Tex., 175; Paschal +. Cushman, 26 Tex., 75.) So, 
also, “insurance-money due on the destruction of the home- 
stead by fire” has been held to be protected. (Houghton +. 
Lee, 50 Cal., 101; Smythe on Homestead, sec. 102.) On the 
other hand, it is held, that where exempt property has been 
voluntarily sold or exchanged, the proceeds are not exempt. 
(Edson v. Trask, 22 Vt., 18; Scott v. Brigham, 27 Vt., 561; 
Friedlander v. Mahoney, 31 Iowa, 315; Smythe on Home- 
stead, secs. 99, 556.) 

In Alabama, a different rule prevails; but it is by force of 
a statute. (Cook v. Baine, 37 Ala., 350.) 

The case before us may be one of some hardship, but that 
is no sufficient reason for a departure from the rule sanction- 
ed by authority, especially when the effect would be to leave 
the subject of homestead exemptions in a state of uncertainty 
well calculated to make it even more prolific in litigation than 
it now is. 

The evidence failed to show that the property attached 
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was ever the homestead of appellant, or that it was in any 
way exempt from the attachment. 
The judgment is affirmed. 
AFFIRMED. 





BrinauaM Triea vy. THE State oF TEXAS. 


1. APPEAL lies from the action of the district judge in removing a coun- 
ty attorney from office under section 24 of article 5 of the Constitu- 
tion of 1876. 

2, APPROVED.—Gordon v. The State, 48 Tex., 339, approved and fol- 
lowed. 

3. SUCH APPEAL lies to the Supreme Court, and not to the Court of 
Appeals. 


ApprAL from Travis. Tried below before the Hon. E. B. 
Turner. 

Motion to dismiss. This was an appeal from a judgment 
removing appellant from the office of county attorney, upon 
charges in writing, sustained by verdict of a jury, for habitual 
drunkenness and official misconduct. 


Walton, Green & Hill, for motion. 
Hancock, West & North, contra. 


Roberts, Cuter Justice.—The question of the right of ap- 
peal made in this motion is fully decided by this court in the 
case of Gordon v. The State, 45 Tex., 339, which was the re- 
moval of a sheriff under section 18 of article 5 of the Consti- 
tution of 1869. The clause of the Constitution of 1876 under 
which this proceeding was instituted, is very similar to that 
of the Constitution of 1869, Its terms, in specifying the 
causes, requiring a written charge, and in allowing a jury 
trial in the District Court, are additional reasons for maintain- 


ing the right of appeal. Without entering into a discussion 
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of the matter, we simply follow the decisions heretofore made 


by this court. Another question, is whether the appeal should 
have been taken tc the Court of Appeals or to the Supreme 
Court. That question was not involved in the Gordon case, 
above referred to, inasmuch as it originated and was decided 
under the Constitution of 1869, and before the Constitution 
of 1876, creating the Court of Appeals, went into force. 

At and before the last Austin Term of this court in 1877, 
we had before us a case similar to this, of Glaevecke +. The 
State, relating to the removal of a district clerk under a sim- 
ilar provision in the Constitution of 1869; and the question 
arose, Whether or not, under the Constitution of 1876, that 
Was a criminal case, that should be transferred to the Court 
of Appeals, and we held that it was not; and having retained 
it as a civil cause, of which this court had jurisdiction, it was, 
at the last. term of this court at Austin in 1877, dismissed, 
upon the opinion rendered in the case, decided at the same 
term, of Gordon ¢. The State, 47 Tex., 209, which, being a 
case under the Constitution of 1869, was dismissed on two 
grounds: first, because the remedy applicable to such a case 
was materially changed by the Constitution of 1876, in speci- 
fying the causes of removal, and in requiring the cause of re- 
moval to be set forth in writing, and the finding of its truth 
by a jury; and, second, the term of office of the sheriff had 
then expired, and therefore a decision would have been use- 
less and inoperative.. (See Const. 1876, art. 5, sec. 24; Const. 
1869, art. 5, sees. 9, 18.) 

So that though the case was dismissed, it was not for the 
want of jurisdiction to entertain it as a civil cause, but be- 


cause the remedy under which it had been prosecuted no 
longer existed, so that the District Court could have pro- 
ceeded with it as it was instituted, had it been remanded, and 
because its decision would have been useless. 

Under these views of this case, the motion to dismiss is 
overruled. 


OVERRULED. 
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Brnenam Trice v. THe State or TEexas. 


1. HABITUAL DRUNKENNESS.—In a proceeding under section 24 of arti- 
ele 5 of the Constitution of 1876, to remove au officer for ** habit- 
ual drunkenness,”’ it is sufficient to allege that such officer was guilty 
of habitual drunkenness. 

2. SAME.—Habitual drunkenness is a distinct fact within itself: a con- 
dition of body and mind produced by the excessive use of intoxica- 
ting liquors, confirmed by habit. 

3. SAME.—It is not necessary to its definition that specifie instances of 
drunkenness be alleged, or the effect upon the mind or body pro- 
duced thereby. 

4, SAME.—Acts of drunkenness between the election and qualification 
of such officer should not have been allowed in the pleading or iu 
evidence. 

5, SAME—PLEADING.— Allegations charging, with time and place, four 
acts of drunkenness in as many months, would not be sufficient, 
from which the charge of habitual drunkenness could be inferred as 
a necessary or legal consequence, 

6. OFFICIAL MISCONDUCT IN A COUNTY ATTORNEY.—Such charge 
against a county attorney was sufficiently made by an allegation 
that, in assuming to prosecute a party accused of an offense, he had 
intentionally managed the prosecution so as to procure his acquittal, 
When he knew the accused was guilty of the offense with which he 
was charged. 

CONSTITUTIONAL LAW.—Section 24 of article 5 of the Constitution 
of 1876, was made in aid of, and to keep in order, the political or- 


ganization of the State government, by a summary mode of removing 


county officers, and not until lately adopted in reference to them. 

8. SAME.—It declares * official misconduct, habitual drunkenness,”? &c.. 
to be a disqualification from holding such offices, and points out a 
summary mode of determining that fact, and of executing the de- 
clared consequence of remoyal by the district judge, ** upon the cause 
therefor being set forth in writing, and the finding its truth by a 
jury.” 

SAME.—Officers named in said section 24 of article 5 take their offices 
subject to the limitation, as to duration of oflice, expressed therein : 
cause of removal being set forth, and the mode of ascertainment 
being prescribed. 

SAME—JUDICIAL INTERPRETATION.—The Constitution of 1876, in 
section 24 of article 5, in adopting the provision of former Consti- 
tutions for removals by the district judge, and extending the same 
to other officers, is considered to have adopted the judicial construc- 
tion put upon the powers of the district judge, and may be regarded 
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as an authoritative adoption of the summary remedy as it has been 
previously construed and acted on by the Supreme Court in Gordon 
v. The State. 43 Tex., 338, and cases there discussed. 

ll. SAME.—Legislative action was not necessary to render operative 

the right to remove county attorneys, &.,*by the district judge, 
_ upon the eauses stated and in the mode prescribed. 

12. PLEADING.—It was proper that such proceedings be in the name 
of the State, and may be commenced by a relator. 

13. PROCEDURE IN REMOVALS.—The district judge is made by the Con- 
stitution responsible for the inception of proceedings for removal, 
and he should see to it that such charges distinctly allege a sufficient 
ground, and he should be satistied of the truth of the charge before 
allowing it to be made. 

14. SAME.—Suggestions as to procedure in such prosecutions. 

15. APPEAL LIES IN SUCH CASES.—From a judgment removing from 
office such officers, by the district judge, an appeal lies to the Su- 
preme Court. 

16. CHARGE OF COURT DEFINING HABITUAL DRUNKENNESS.—Held, 
that habitual drunkenness was not sufliciently detined by the fol- 
lowing charge: ** The word *habitual’ meaus the same in import 
as formed, or acquired by habit, or customary, or usual, or common, 
by frequent practice or use. It means more than the word some- 
times; nor does it imply reduced to actual imbecility.”’ . 

17. FAcr CASE.—See facts held insufficient to establish the charge of 
habitual drunkenness. 

18. OFFICIAL MISCONDUCT.—Scee discussion of facts as applying to such 
charge, and facts held insufficient to support it. 

19, PROCEEDINGS IN REMOVAL FROM OFFICE.—The court comments 
on a mode of stating and submitting charges of official misconduct 
in which the practice of courts-martial was in part adopted, charges 
being made, with specifications under each. The proceedings criti- 
cised and condemned. 


AppkAL from Travis. ‘Tried below before the Hon. E. B. 
Turner. 

This was a proceeding to remove B. Trigg from the office 
of county attorney of Travis county. 

The pleadings and testimony will be sufficiently under- 
stood by the opinion, in connection with the briefs given. 

The court charged the jury as follows: 

“This proceeding was instituted by filing charges against 
the defendant, charging him with official misconduct and 
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habitual drunkenness. There are other matters set up in 
the complaint, but the investigation has narrowed itself to 
two charges. 

«The provision.of the Constitution under which this pro- 
eeeding has been instituted is as follows: ‘County judges, 
county attorneys, and clerks of the District and County 
Courts may be removed by the judges of the District Courts 
for incompetency, official misconduct, habitual drunkenness, 
or other causes defined by law, upon the cause therefor 
being set forth in writing, and the finding of its truth by a 
jury.’ 

« As IT have stated to you, your inquiry is confined to the 
two charges,—the one, habitual drunkenness; the other, offj- 
cial misconduct. The word habitual means the same in im- 
port as formed or aequired by habit, or customary, or usual, 
or common, by frequent practice or use. It means more 
than the word sometimes; nor does it imply reduced to ac- 
tual imbecility. 

* Official misconduct means the same as wrong conduct, 
misbehavior, ill behavior, misdemeanor, misdeed, offense, de- 
linqueney, &c.; and it is for you to determine whether, under 
the evidence, it is true, as charged, that he has been guilty ot 
official misconduct,—whether, when his duty called upon him 
to act in the interest of the State or county, he has used his 
position to prevent the due execution of the law, and will- 
fully or corruptly to screen any person from a just prosecu- 
tion for an offense. 

«Tf he has used his position to prevent persons guilty of 
violating the revenue or other laws from prosecution, whether 
through favoritism or any improper motive on his part, it 
would be official misconduet. 

* An officer may make mistakes and commit errors, and 
not be chargeable with official misconduct; but he must not 
use his position for sinister or corrupt motives. If he does, 
he is guilty of official misconduct. 

« Mr. Trigg is not on trial for crimes charged against him 
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with a view to his prosecution and punishment therefor. It 


is true, that no man in this State can be prosecuted for an 
act made criminal without the act itself being defined by law 
and its punishment fixed. It does not, however, follow, as a 
necessary sequence, that official misconduct might not be 
shown, and an officer removed therefor, provided the evidence 
satisfied the jury that the charge was true in fact. 

“You will find upon the evidence by answering these ques- 
tions: 1. Is it true that B. Trigg is an habitual drunkard ? 
2. Is it true that he is guilty of official misconduct, as charged 
‘against him ? 
In behalf of the prosecution, the court further charged: 


99 


“Tt is the duty of the county attorney to prosecute all per- 
sons who are charged with the violation of the criminal laws 
of Texas. Such being the law, you are charged, that if you 
believe, from the evidence, that the defendant, B. Trigg. in 
the cases of The State v. Bill Tong, tried before Justice Neill, 
did conduct the prosecution in either of said cases, willfully 
and with wrong motives, in such way as to defeat the State 
and acquit the defendant, then such conduct constitutes offi- 
cial misconduct.” 

At instance of the defendant, the court further charged 
the jury: “If the jury believe, from the evidence, that the 
defendant sought to have William Tong released from the 
prosecutions against him before Justice Neill for the purpose 
of using said Tong as a witness on the part of the State against 
a number of parties accused of violating the gaming laws, that 
would be an act within the scope of his official discretion, 
and no cause for his removal from office.” 

The jury returned their verdict, finding defendant guilty 
upon both issues, and further: “ We, the jury, therefore find 
a general verdict for the State upon the questions submitted.” 

Upon this verdict the court entered a judgment removing 
defendant from office. A motion for new trial was over- 
ruled, and defendant appealed. 
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Huncock, West § North, for appellant.—The facts and nature 
of this case will be developed in connection with the discus- 
sion of the assignments of error, which present the following 
propositions : 

1. The court erred in overruling appellant’s motion to strike 
the alleged charges and amended charges from the files, and 
in not sustaining his exceptions thereto, and in permitting the 
jury to pass on them. 

2. The court erred in its charge to the jury as to what 
constitutes drunkenness and official misconduct, as applied 
to the ease at bar; and misled the jury by not sufficiently 
explaining to them the law applicable to this particular case. 

3. The court erred in submitting special issues to the jury, 
and in entering a judgment of removal on the verdict re- 
turned into court. 

I. This proceeding is supposed to be based on section 25 
of article 5 of the present Constitution. It was instituted in 
the following manner: On April 18, 1877, the District Court 
of Travis county being then in session, (the term commenced 
April 16, 1877, and ended June 29, 1877.) an instrument 
styled in the record “a petition,” and in which the relators 
call themselves “ petitioners,” was filed iti court, without an 
order of the court, and without its authority. It purported 
to emanate from twenty-eight citizens, private individuals, 
residing in Travis county, moved so to do by the fact that 
they “are citizens deeply interested in the proper adminis- 
tration of the laws of the land,” and setting forth no other 
interest, and no special interest or right in the premises. 

After alleging that appellant was the lawful choice of the 
people for county attorney, and his due election as such at a 
regular election held in February, 1876, this petition alleged 
that he duly qualified, and was then in the discharge and ex- 
ercise of his official duties. 

It is further alleged, that since his election appellant has 
been guilty of divers and sundry acts contrary to the laws 
and Consiitution of the State, and of such a character as “in 
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their opinion ” required that he should be removed from his 
office, in order that the administration of the criminal laws 
might be properly carried on, and not fall into disgrace and 
contempt. 

~ The relators then proceed to charge appellant with about 
seventeen crimes and misdemeanors, which are indicated in 
the opinion. 

| These charges are signed by counsel, but they are not 
sworn to. To the charges appellant objected, because the 
proceedings were unknown to the law, illegal, null and void. 

Appellant’s objections should have been sustained, for the 
following reasons : 

1. Section 24 of article 5 of the Constitution, under which 
this proceeding is instituted, does not execute itself, and no 
steps can be taken under it until the Legislature shall have 
prescribed how, when, where, on what notice, &c., it shall 
be instituted and conducted. 

2. Not only must the Legislature define the mode of pro- 
cedure, but it must define the causes named, before the dis- 
trict judge can exercise the power with which he is clothed. 

Incompetency, official misconduct, and habitual drunken- 
ness must all have a specific meaning attached to them by 
the Legislature before the judge can exercise the power of 





removal; otherwise the meaning of these terms will vary 
with the views of every judge, and the probability is that no 
two of them will agree. The definition of official miscon- 
duct and habitual drunkenness furnished in the charge of the 
court in the present proceeding illustrates the matter. 

3. If, however, it should be held that this constitutional 
provision is operative without legislative aid, then we insist 
that the charges presented in the petition are not sufficient, 
because they are not preferred under oath, and because the 
course of the common law has not been followed. (Gordon 
py. The State, 43 Tex., 330, and authorities cited; Bennett 
v. Ward, 3 Caine, 259; Cooley’s Const. Lim., 2d ed., 58-60; 
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Ex-parte King, 35 Tex., 65, 76, and cases cited; Honey v. 
Graham, 39 Tex., 1-6, and cases cited.) 

4. If this constitutional provision is self-operative, and the 
charges can be maintained without being supported by the 
oaths of the relators, then we insist that the charges set forth 
in the case at bar are not the character of charges contem- 
plated either by the Constitution or laws. 

The drunkenness for which an officer is to be removed 
from his office, is different from that here charged, and the 
manner of procedure is fixed by the act of 31st January, 
1876, p. 76. The acts set forth in that law are different from 
the offenses here charged. 

The words “ habitual drunkenness” and “habitual drunk- 
ard,” in the Constitution, are defined in the act of 18th August, 
1876, p. 175, and this definition is different from the one 
adopted by the judge below in the trial of this cause; while 
the charges now under consideration are vague and insnuffi- 
cient under the law. (See act 17th August, 1876, p. 169, 
to punish drunkenness.) 

Il. We invite the attention of the court to the charge of 
the judge on the question of habitual drunkenness. It is 
erroneous, and doubtless misled the jury. It is also exceed- 
ingly obscure, and in fact envelops the whole case in Egyp- 
tian darkness. 

If. The action of the District Court in submitting special 
issues to the jury is also erroneous. It is clear from the Con- 
stitution that the jury must find the truth of all the issues by 
a general verdict. If a verdict on special issues is sufficient, 
then the judge can submit only such issues to the jury as he 
chooses, and leave the general issue out of the case. 

Again, this verdict is argumentative, and the facts do not 
justily it. 

IV. The District Court below had no jurisdiction of the 
ease, and the judgment should be reversed and the cause 
dismissed, as was done in the cases cited below. (Hearn ¢. 
Cutberth, 10 Tex., 216; Roeser ¢. Bellmer, 7 Tex., 1; Cowan 
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v. Nixon, 28 Tex., 280; Const. 1876, art. 5, sec. 9; Const. 
1876, art. 5, see. 16; as to habitual drunkard, art. 15, sec. 8; 
as to habitual drunkenness, art. 15, see. 7; as to removal, 
Const. 1876, art. 1, sec. 19; due course of law, Story on 


Consts., sec. 1789.) 








Walton, Green §& Hill and H. H. Boone, for State.—It is need- 
less to repeat the questions at issue particularly, inasmuch as 
the appellant seeks a reversal solely on the ground that the 
proceeding was not authorized, and was not conducted in a 
legal manner. We will therefore content ourselves with 
adding to the statement of appellant such facts and matters 
as may be material to the understanding of the points raised 
by us, 

The first objection made by the defendant is, that section 25 
of article 5 of the Constitution, under which this proceeding 
was had, is not self-executing. The clause is in these words: 
“Sec. 25. County judges, county attorneys, clerks of the 
County and District Courts, justices of the peace, constables, 
and other county officers, may be removed by the judges of 
the District Courts for incompetency, official misconduct, hab- 
itual drunkenness, or other causes defined by law, upon the 
cause therefor being set forth in writing, and the finding of 
its truth by a jury.” 

There is no reason why a clause in a Constitution shall not 
be self-operative without additional legislation, if the object 
of the clause and the means of obtaining the object are set 
forth with sufficient clearness that practical effect can be given 
to the provision. 

Such provisions are of frequent occurrence in our Consti- 
tutions ;—such, for instance, as in the rules governing legis- 

















lation in the passage of laws; the apportionment of repre- 
sentation ; the regulating interest on money; the regulations 
concerning the public lands; the homestead provision for 
heads of families. All these went into operation without 
additional legislation. 
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Then does this clause sufficiently define its object and pro- 
vide suflicient means for its own enforcement, so that it can’ 
be acted on without further legislation? Let us see what it 
does, that we may ascertain what is wanting, if anything. 

1. It provides particularly what officers may be removed. 

2. It provides the forum wherein jurisdiction shall be had 
over such cases, 

3. It provides three causes specifically, viz., inecompetency, 
official misconduct, and habitual drunkenness. 

4, The manner in which the charge shall be made ; that is, 
in writing. 

5. It provides how the cause shall be tried; that is, by a 
jury; and provides for the manner of their finding. 

6. It provides that judgment of removal may be rendered 
on such finding. 

What is there left to be provided for, with respect to these 
three causes, by further legislation? Here is a full and com- 
plete trial. Everything is especially enunciated that could 
be required, except as to who shall bring the charge, and the 
notice which shall be given to the officer; and these, we will 
show, do not relate to the substance, and were not material 
to the enactment in order to give it effect. 

But it is insisted that the clause plainly contemplated fur- 
ther legislation. This we deny, as far as the causes are con- 
cerned which are named. 

The clause is susceptible of division as to the causes for 
which an officer can be removed. The causes named, viz., 
incompetency, official misconduct, and habitual drunkenness, 
are positively provided for. Other causes in addition may be 
named by the Legislature. The expression “or other causes 
defined by law,” in no way trenches upon the causes named 
in the Constitution; nor does it allow the Legislature to de- 
fine the causes named, so asin any manner to detract from 
the ordinary meaning of the words incompetency, official 
misconduct, or habitual drunkenness. These causes, as un- 
derstood by the Constitution at the time of its enactment, are 
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above legislative encroachment or interpretation. (Cooley’s 
Const. Lim., 56, 57, 61, 64, 65, 83.) 

2. It is next contended that legislation was necessary to 
define the offenses, and to prescribe how, when, where, and 
on what notice the proceeding should be had. 

As to the first, we have already shown, that if the words 
employed had a definite signification at the time of the adop- 
tion of the clause, no legislative enactment could be ingrafted 
upon it, either to enlarge, diminish, or explain. 

Have the words such definite signification as that they can- 
not be misunderstood? Only two of the causes are here 
alleged. First, official misconduct is defined by Bouvier as 
“unlawful behavior by a person intrusted in any degree with 
the administration of justice, by which the rights of the par- 
ties and the justice of the ease may have been atfected.” (See 
word “ Misconduct.”) No words can be superadded to make 
this clearer. It was, then, only necessary to charge an unlaw- 
ful act pertaining to his official duty by which the ends of 
justice might be affected, and the Legislature could not limit 
the term to particular unlawful acts. Second, habitual drunk- 
ard, defined “ habitual,” formed or acquired by habit; frequent 
use, or custom. “Drunkard,” one who habitually drinks to 
excess; one who uses intoxicating liquors immoderately.— 
Webster. If these definitions be the sense in which the words 
were used, without reference to any technical meaning, and be 
the intention of the convention, the meaning as used cannot 
be enlarged or diminished by a subsequent legislative defini- 
tion. | 

3. The proceeding, it is said, was without oath to support 
it, and contrary to the course of the common law. 

But it must be remembered that the clause in question is 
not in conformity with the course of the common law: a 
change was intended to be made in the object as well as the 
‘procedure. ‘ Misdemeanor in office” was cause for removal 
from an early day in England. The subject seems, however, 
to have been regulated by statute; (Comyn’s Dig., tit. Officer, 
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K. 3;) but this seems to be a more extensive word than “ of- 
ficial misconduct.” Habitual drunkenness is not put down 
at common law as a cause of removal. The clause, then, be- 
ing an intentional alteration of the law, the words of Judge 
Cooley (Const. Lim., 61) apply with much force. Tle warns 
the courts, in applying the rule sought to be enforced here, of 
construing strictly a provision of the Constitution, and re- 
marks, that “if courts are at liberty to say they will presume 
against any intention to alter the common law further than is 
expressly declared,” they may defeat the provision altogether. 
“The real question is what the people meant, and not how 
meaningless the words may be made by the application of 
arbitrary rules.” 

Then what was meant by the provision that “the cause 
therefor should be set forth in writing”? If the common- 
law rules in removing one from office were understood as 
applicable, there was no necessity of specifying that the charge 
should be in writing. Something less, then, must have been 
meant, and that, in the light of the like clause in a former 
Constitution and the decisions thereon, clearly was, to dispense 
with any particular form in which the charge should be made, 
and only require that it should be in writing, and be such a 
charge as the judge would entertain and require the officer 
to answer. 

So, the expression “that it should be set forth in writing” 
implied that no oath should be necessary, as in the case of 





information in the nature of guo warranto by a private person. 

The information, however, was sufficient by analogy to the 
common law. Such informations were allowed to be filed by 
private persons at the discretion of the court. (High’s Ex. 
Leg. Rem., secs. 628, 731, et seq.) 

To insist on -the rule demanded by counsel would defeat 
any action in this case whatever, as the officer against whom 
the charges are brought was the person in default. 

The question, however, may be deemed to be at rest by 
the decisions of this court on a former Constitution. The 
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expression used in the Constitution of 1869, in respect to the 
offices of sheriff and clerk, was that they should be “subject 
to removal by the judge of the District Court of said county, 
for cause spread upon the minutes of the court.” (Art. 5, 
sec. 18.) 

The.court declared the clause was self-executing, that it 
was not in conflict with section 16 of the bill of rights; that 
the rule nisi might be entered by the judge of his own motion, 
or upon the relation of another; that the proceeding was in- 
tended as a speedy and certain remedy against the evils of 
incompeteney and malfeasance on the part of those officers ; 
that all that was necessary was that there should be a plain and 
intelligible statement of the cause, and the officer should have 
notice and an opportunity to contest and disprove the charges. 
(Davis v. The State, 35 Tex., 122-125; FEx-parte King, 35 Tex., 
664-667; Ex-parte Field, 37 Tex., 575; Gordon v. The State, 

3 Tex., 559, and 47 Tex., 209.) 

In the ease at bar, there was (1) an information or petition 
in the name of the State, which was filed in court, duly served 
on defendant, so that he had ample notice. (2) There was a 


rule of the court entered recognizing the charges and citing 
the defendant to show cause why he should not be tried on 


the charges. This was duly served. (3) The defendant ap- 


peared, moved to strike from the files, demurred and answer- 
ed. (4) There was a regular trial before a jury, charge of the 
court, verdict, and jadgment. The notice was reasonable; no 
objection was made on that account, nor on account of want 
of oath having been made to the charges or information ; 
full opportunity was given for defense, and a full defense 
was made. The proceeding, therefore, is unobjectionable. 
(Davis v. The State, and Ex-parte King, supra; Jackson v. 
The State, 21 Tex., 671.) 

4. It is objected that the charges are not such as are con- 
templated by the Constitution for which an officer can be 
removed. 

The charges are (1) habitual drunkenness, with many spec- 
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ifications of drunkenness; (2) official misconduct, embracing 
two distinct charges—that in relation to: Tong, and that in 
relation to the collector of taxes. 

These, if true, are sufficient. That there may be acts of 
misbehavior charged which do not amount to misconduct in 
office, is probably true ; but there was no special exception to 
them by the defendant, and no exception to evidence thereon. 
The court, however, in its charge, presented only two issues, 
and those issues were official misconduct and habitual drunk- 
enness. 

5. It is said, however, that drunkenness and habitual drunk- 
enness are defined by the acts of 1876, pages 76, 169, and 175, 
and we have not made charge or proof in conformity there- 
with. In answer we say: 

(1) That the act of July, 1876, p. 76, is only another canse 
for removal from office which is defined by the Legislature 
as permitted by the constitutional clause under discussion. 
One who was. not an habitual drunkard might be removed 
under that act. It in no way interferes with or explains the 
Constitution. 

(2) The habitual drunkard defined under act of August, 
1876, is an imbecile who is unable to take care of himself or 
his property, and for whom a guardian should be appointed. 
Surely the Constitution meant something more than this. 
In such ease the party would be incompetent, and there 
would be no necessity for a provision for removing persons 
who were habitual drunkards. We think the suggestion 
shows the constitutional provision intended to reach other 
persons besides imbeciles. 

(3) The act of August 17, 1876, has nothing to do with the 
subject, that we can see. 

IT. It is alleged, however, that the charge of the judge on 
habitual drunkenness is obscure and erroneous, and misled 
the jury. 

The charge in this respect may not have been as full as it 
should be to a perfect understanding of the subject; but so far 
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as it goes it is not incorrect. Tad the defendant desired any 
fuller or better definition, he should have asked a charge 
especially with reference to the subject. The words, in the 
ordinary sense, are well understood by the people; and doubt- 
less the jury fully comprehended the instruction to mean that 
the habitual drunkenness named in the Constitution did not 
mean the state of imbecility that rendered a person incapable 
of taking care of himself or his property, and which required 
the appointment of a guardian, and which the counsel again 
here urges on the court. Nor did it mean only sometimes 
inebriated. It was more than one, and less than the other: 
it meant a usual or common practice of excessive drinking. 

All we can say is, that there is no error in the charge as 
far as it goes, and it is the defendant’s fault if it is not more 
«learly expressed. 

The defendant did not ask any charge, and can take no 
advantage of the general charge, unless it is clearly errone- 
ous. (Linn v. Wright, 18 Tex., 317; Farquhar v. Dallas, 20 
Tex., 200; Thompson v. Payne, 21 Tex., 625; Bast v. Alford, 
20 Tex., 229; Powell vr. Haley, 28 Tex., 56.) 

Tlf. The defendant objects that the verdict should have 
been on all the issues; that it should have been general; and 
that it is argumentative. 

1. The only issues upon which a verdict could properly 
have been found, were those which were material to the 
question. ‘ 

These the court presented in its instructions, which it was 
competent for the court to do. The statements which were 
immaterial were not objected to by the defendant; and in 
this case it was the duty of the court to have separated those 
which contained a cause of removal from those which did 
not. (Jackson v. The State, 21 Tex., 672.) 

The only questions left to the jury, were whether the evi- 
dence established the fact of the habitual drunkenness of the 
defendant, and whether he had been guilty of official mis- 


conduct, as charged. Upon these the verdict was in the 
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affirmative. These questions were properly put and properly 
answered. (Rice v. Rice, 6 Ind., 100.) 

2. That the verdict should have been general. 

This we think an unwarranted. assumption. The Consti- 
tution, speaking of the subject, uses the expression that the 
party may be removed for the cause mentioned “on the 
finding of its truth by a jury.” This was not intended to 
limit the information to one of the causes, but only to require 
that each cause should be set out in writing, and that on any 
such cause, before a removal could be had, its truth should 
be found by a jury. To our minds, it was absolutely requis- 
ite that there should be a finding on each cause named in 
the Constitution for which a removal was sought. 

This was properly submitted. (Jackson v. The State, 21 
Tex., 672.) Besides, it is the well-settled practice in civil 
eases to submit special issues. (Paschal’s Dig.. art. 1499; 
Collins v. Cook, 40 Tex., 249.) 

3. It is objected that the verdict is argumentative. 

The fact is, the court submitted only the two issues above 
named, and the finding of a general verdict was not sub- 
mitted. 

The jury responded directly to the issues in the affirma- 
tive, and signed the name of the foreman, which was all that 
was necessary, and they then proceeded to find an additional 
verdict: “ We, the jury, therefore find a general verdict for 
the State upon the questions submitted,” signing the name 
of the foreman. 

This verdict was not in any way opposed to the special 
findings, and in no way interferes therewith. (Gregory v. 
Frothingham, 1 Nev., 253.) 

At most, the finding of the general verdict was surplusage. 
(Patterson v. United States, 2 Wheat., 221; Bacon rv. Callen- 
der, 6 Mass., 303; Duane v. Summers, 4 Yates, 441.) 

TV. The court, however, will construe the proceedings in 
the light of the previous history of the subject, as shown by 
the clauses in the former Constitution and the adjudications 
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‘thereunder, and will effectuate the intention of the framers 
‘of the Constitution; which seems to have been to provide 
a speedy remedy for the purpose of removing from office 
such county officers as shall prove to be incompetent to per- 
form their duties, or so misbehaved themselves as to bring 
the public interest into contempt. It was not intended the 
proceeding should be technical, formal, or tedious. Such in- 
formal or summary proceedings had for a long time before 
existed in respect to motions against sheriffs; (Paschal’s Dig., 
5106, 3781, 3796;) motions against attorneys for enforcing 
payment of money,collected; (Paschal’s Dig., 178;) and 
against attorneys to strike them from the roll. (Paschal’s 
Dig., 176, 177.) : 

This being the object to be obtained, all that was deemed 
requisite was, that there should be a charge set forth in writ- 
ing, of which the defendant should have notice, and which 
should be recognized by the court, so as to demand of the 
defendant the answer. 


Roxerts, Cuter Justice.—This proceeding was instituted 
in the District Court by a petition signed by V. C. Giles and 
a number of other citizens of Travis county, asking the re- 
moval of appellant, Bingham Trigg, from the office of county 
attorney, to which he had been elected at the general elec- 
tion’ in February, 1876, and which he then—to wit, on the 
18th of April, 1877,—was holding; and setting forth as 
grounds for his removal, among other thiugs not pertinent 
to the matter, two grounds, which were, that since his said 
election he had been guilty of habitual drunkenness and offi- 
cial misconduct. ' 

It was instituted under section 24 of article 5 of the Con- 
stitution of 1876, which reads as follows: “County judges, 
county attorneys, clerks of the District and County Courts, 
justices of the peace, constables, and other county officers, 
may be removed by the judges of the District Courts for 
incompetency, official misconduct, habitual drunkenness, or 




















1878.] Trice v. Tue State. 661 





Opinion of the court. 


- ———— 





other causes defined by law, upon the cause therefor being 
set forth in writing, and the finding of its truth by a jury.” 

The petition was signed by counsel, was indorsed “The 
State of Texas (by relation of V. C. Giles et al.) v. Bingham 
Trigg, number 4,951,” and was so entered on the docket of 
the court as the style of the case. 

On the 19th of April, 1877, defendant Trigg, by his attor- 
neys, filed a motion to strike the paper (meaning the petition) 
from the files of the court, “ because said paper and proceed- 
ing is unknown to law, illegal, null and void.” 

On the 19th of the same month, a citation was issued, re- 
quiring the sheriff to serve him with a copy of the petition, 
and requiring him to show cause why it should not be tried 
and disposed of on the 25th of the same month; which was’ 
returned served on the 24th of the same month. 

On the 24th, the same counsel who had appeared for the 
relators moved, in behalf of the State, for a rule against said 
Trigg to show cause why “ the inquiry of the matters alleged 
in the petition should not proceed before a jury on the morn- 
ing of the 25th instant”; upon which a rule to that effect was 
entered by the court. 

On the 26th, the defendant, by his attorneys, filed a general 
exception and a general denial. 

On the 28th, the defendant filed a special answer to the 
charge of misconduct, and on the same day the State, by the 
attorneys appearing for it, filed an amendment, setting forth 
another ground of official misconduct. 

On the Ist of May, the case was tried. The court over- 
ruled the motion and exception of defendant. It was sub- 
mitted to a jury selected by the parties; and upon a verdict 
of the jury, the judgment of the court was rendered remov- 
ing said Trigg from said office. A motion for a new trial 
was made, setting up the same matters substantially that 
have been assigned as errors; which being overruled, and 
notice of appeal having been then given, the case is now for 
trial on appeal in the Supreme Court. 
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The first, second, and third assignments of error filed by 
defendant may be considered together, and are as follows: 

“1st. The court erred in not sustaining his motion to strike 
the pretended relation from the files of court. 

“2d. The court erred in not sustaining the exception of 
said Trigg to said pretended relation. 

“3d. The court erred in allowing the case to be heard by 

_a jury under the pretended pleading.” 

These assignments of error present three distinct questions, 
which should be separately considered. 

Ist. Does the petition, with its amendment, properly pre- 
sent the charges of habitual drunkenness and of official mis- 
conduct required by the clause in the Constitution under 
which this proceeding was instituted, as a question of plead- 
ing, under the general exception taken to it ? 

2d. Is such a proceeding maintainable in the District Court, 

as it was brought and conducted in this case, under the Con- 
stitution and laws of this State ? 

3d. Is the judgment rendered the subject of an appeal to 
this court ? 

Under the first question, the substance of the pleadings 
will be here exhibited, leaving out those parts that are super- 
fluous. 

First, then, as an introduction, the petition, filed the 18th 
of April, 1877, represents that Bingham Trigg was elected 
county attorney for the county of Travis at the general elec- 
tion held-in February, 1876; that he has duly qualified as 
such, and is now acting in such capacity; and asks his re- 

‘moval for the causes set forth. Then follows the charge of 
habitual drunkenness, as follows, to wit: “ Your petitioners 
now allege, and charge the fact to be, that since the election 
of Bingham Trigg to the office of county attorney as afore- 
said, and the date aforesaid, he has been guilty of habitual 
drunkenness ;” to which is added, “both in public and pri- | 
vate places, and to such an extent as to incapacitate him 

from the performance of the duties of his high and respon- 
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sible position.” And other allegations are made about his 
having been put in the calaboose, and being tried before the 
mayor, and being arrested by the police officers, and shoot- 
ing pistols, and assaulting some one, and other such things, 
all of which are wholly impertinent to this charge. 

They are impertinent and unnecessary, and should have 
been expunged, because, in the contemplation of the provis- 
ion of the Constitution invoked for his removal from office, 
if he was guilty of “habitual drunkenness” he was thereby 
untitted to hold said office, irrespective of its effects upon his 
capacity to discharge his official duties, or upon his moral. 
character or conduct in public and private, as an individual 
in the community. However efficient in his official capacity 
or innocent in his conduct, or the reverse in either, he might 
have been, were matters wholly immaterial and out of place 
in the charge of habitual drunkenness, which is itself sufti- 
cient ground for his removal. They might be used in evi- 
dence to show the degree of intoxication, or want of it, in 
the effort to establish or refute the charge of the fact of hab- 
itual drunkenness, but not otherwise. This is not a trial to 
inflict punishment for an offense, but to ascertain a fact,— 
his habitual drunkenness,—which, if found, the Constitution 
has declared to be, in and of itself, a sufficient ground of 
unfitness for such office. Any effects or consequences can 
neither alleviate nor aggravate the ground for removal, and 
therefore are unnecessary and useless to be set out in the 
written charge required to be made in this proceeding. (See 
Const. of 1876, art. 5, see: 24; Commonwealth v. Conley, 1 
Allen, 6.) 

As a question of pleading, that part of the petition that 
has been quoted sufficiently charges the habitual drunken- 
ness without more, because it is a distinct fact within itself— 
a condition of body and mind produced by the excessive use 
of intoxicating liquors, spirituous, vinous, or malt, confirmed . 
by habit. (2 Bish. Cr. Law, sees. 307, 308.) It is usually 
produced by oft-repeated indulgence in drinking to excess, 
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which is liable to have different effects upon different per- 
sons, and therefore cannot be described, or measured, or de- 
fined by the causes that produce it in any one instance, any 
more than insanity, or any other condition of body and mind 
produced by extraneous causes. It may properly be assimi- 
lated, in the mode of charging it, to indictments for barratry 
or against a common scold, where it is unnecessary to give 
in detail the instances exhibited or causes which produce the 
quality existing in the person sought to be reprobated by a 
prosecution as an offense. And so we find the charges of 
common or notorious drunkenness, where that is made an 
offense. (Whart. Prec., 457; Commonwealth v. Whitney, 5 
Gray, 87.) In the case last cited, it is said “ the being a com- 
mou drunkard is an offense under the statute, and the words 
by which it is created are sufficiently descriptive of it.” The 
judge on the trial of this case evidently took this view of the 
substance of this charge, as may be seen from the issue spe- 
cially submitted to the jury. It may be otherwise in describ- 
ing the other grounds, as incompetency may exist from very 
different causes, and official misconduct involves facts variant 
in different cases. 

The petition embraces a period between the election, in 
February, and his induction in office, on the 18th of April, 
1876, which doubtless the court would have had corrected if 
-attention had been called to it by special exceptions. 

After setting out the charge of habitual drunkenness suffi- 
ciently, the petition proceeds to specify certain instances of 
drunkenness, at different times during the year, from the 18th 
of April, 1876, to the 18th of April, 1877, while he was in 
office under said election, to wit, on the 30th of September, 
1876, and on the 16th.of January, 10th of March, and 2d of 
April, 1877. 

If these four instances of drunkenness during the year 
were alleged as being sufficient to establish the fact contained 
in the charge of habitual drunkenness, it would have been 
error to have sustained the charge so qualified; because it 
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would not follow, either as a natural or a legal consequence, 
that getting drunk four times, each in different months of the 
year, would fasten upon a person the state or condition or 
quality of habitual drunkenness. That question was decided 
in a case where it was attempted to indict a person as a “ com- 
mon drunkard,” by alleging that he had been drunk not less 
than three times within the last six months, in\analogy to the 
common-law.rule in reference to the offense of barratry, and 
it was held insufficient. (Commonwealth v. Whitney, 5 Gray, 
86, 87. 

These specifications of instances of drunkenness, being in 
and part of the charge, may have had, and most probably 
did have, an influence with the jury in arriving at a conclu- 
sion as to what sort of repetitions of drunkenness would consti- 
tute the faet of the existence of habitual drunkenness submit- 
ted to them by the court. It was unnecessary to allege the 
instances of drunkenness, and its only legitimate purpose 
was to give the defendant notice of the times when the proof 
would be made of his having been drunk, and, if allowed to 
stand as part of the charge, should have been so explained to 
the jury. 

The other ground for the removal of defendant was offi- 
cial misconduct. 

In setting forth this ground, besides the introductory gen- 
eral charge, there are seven distinct specifications of matters 
alleged to be instances of official misconduct. 

1. That one William Tong, having been charged before 
Justice Neill with being a vagrant, and with betting at a game 
called keno, said Trigg, on the 3d of April, 1877, did coun- 
sel and advise him as to his defense, and did become his 
surety on his bond for his appearance in each of said cases, 
without the consent of the said Neill. 

2. That he did act as counsel and adviser to said Tong in 
said two cases. 

3. That on the 13th of April, 1877, said Tong pleaded 
guilty to the charge of betting at a game of keno, and was 















Triag v. THE Strate. {Austin Term, 





Opinion of the court. 


fined ten dollars by Justice Neill; that on the 14th of the 
same month said Trigg procured counsel for Tong, to wit, 
Isaac Frederick, and caused an appeal bond to be filed in 
~ said cause, and became himself one of the sureties on said 
bond, without the leave of said Neill so to do. 

4. That on the 14th of April, 1877, Tong being on trial 
before Justice Neill for vagrancy on two grounds,—one, for 
being an able-bodied man who lived without work; and the 
other, for being a professional gambler,—Trigg assumed to 
prosecute the case for the State, and moved to dismiss it, 
which the justice refused to do, and that upon consultation 
with ‘Tong’s counsel, Mr. Pendexter, he selected the former 
ground to try him on, upon which he was acquitted, upon 
the testimony of Trigg and another witness, and that Trigg 
“vowed” in court that he knew that Tong was a professional 
gambler, and that he intended to have Tong acquitted. 

5. That Trigg maliciously assaulted one Johnson, a police 
officer, on the 2d of April, 1877, not in seli-defense, and he 
now stands charged with an assault with intent to murder. 

6. The sixth ground need not be repeated, as there was no 
-evidence about it. 

7. The amendment to the petition stated that Trigg and 
M. A. Barnes were engaged in the retail liquor traffic, and did 
not pay the license tax, and he (Trigg) instructed the county 
collector (Johnson) to go before the grand jury and indict all 
persons engaged in the retail liquor traffic without license, 
except himself and Barnes. 

Amidst this string of specifications, there may be selected 
one which certainly charges official misconduct, in assuming 
to prosecute Tong for vagrancy, and intentionally managing 
the prosecution so as to procure his acquittal, when he knew 
that he was guilty of the offense with which he was charged, 
and that he could then prove it. . 

That will suffice, on a consideration of the general excep- 
tions to it, however improper it might be, in such a proceed- 
ing as this is, to put a party on his trial upon such a string of 
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specifications, as constituting a charge of official misconduct, 
had defendant specially excepted to it. 

To save the necessity of stating it out of its connection as 
a part of the pleading, it may be here stated that Trigg filed 
a special answer to this charge, as follows, to wit: “That in 
the matters set forth as to said Tong the same is not true as 
alleged, but the facts were, that the evidence of Tong was 
necessary to the State, and the purpose of this respondent was 
to secure the evidence of said Tong, so that the State could 
convict certain parties in prosecutions then pending against 
them in Travis county.” These specifications, and the issue 
formed by this special answer of fact, will be further consid- 
ered in another part of this opinion, in connection with the 
evidence, charge of the court, and verdict of the jury. 

2. Is such a proceeding maintainable in the District Court, 
under the Constitution and laws of this State ?* 

It is contended by the defendant that this clause of the 
Constitution does not execute itself without further legisla- 
tion, prescribing a mode of procedure, and defining more 
specifically the acts which are set forth in it as grounds of 
removal from office. In support of which, we are reterred to 
section 7 of article 15, under the head of impeachment, which — 
reads as follows, to wit: “The Legislature shall provide by 
law for the trial and removal from office of all officers of this 
State, the modes for which have not been provided in this 
Constitution.” Also, the clause in the bill of rights, that 
“No citizen of this State shall be deprived of life, liberty; 
property, privileges, or immunities, or in any manner dis- 
franchised, except by due course of the law of the land.” 
Also, to that part of section 9 of article 5 which says that 
the clerk of the District Court shall be elected, and hold his 
office for two years, “subject to removal by information, or 
by indictment of a grand jury, and conviction by a petit 
jury.” And also to the act of the Legislature declaring that 
“ drunkenness, under the provisions of this act, shall consist 
in the immoderate use of any spirituous, vinous, or malt 
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liquors, to such degree as to incapacitate an officer from the 
discharge of the duties of his office, either temporarily or 
permanently.” The object of this act is to punish all of the 
officers of the State who violated it by fines of not less than 
five nor more than one hundred dollars upon conviction, and 
_ by removal from office on the third conviction. (Gen. Laws 
1876, p. 76.) The same Legislature passed a.law punishing 
any person Who might be convicted of drunkenness in a pub- 
lic place by a fine of not more than one hundred dollars. 
(Id., p. 169.) 
Both of these statutes have reference to the consequences 
of drunkenness, and impose penalties for it, under the circum- 
stances provided, as a punishment for an offense; neither is 
it the same thing as that described in the Constitution, which 
is habitual drunkenness, as a disqualification from office, irre- 
spective of ifs consequences. 

They should, therefore, not be regarded as having been in- 
tended either to carry out or to have any relation to the 
constitutional clause, having a different object, and not being 
the same things in substance or in form. 

The clause providing for the removal of the district clerk 
by information or indictment, seems to have been copied 
into all of the Constitutions, (except in that of 1869,) from 
the Constitution of the Republic of Texas, without any spe- 
cific object, and without specifying the grounds of removal. 
(Savles’ Consts., p. 161; Const. 1876, art. 4, sec. 6; Const. 
1845, art. 4, sec. 11, p. 198; Const. 1861, art. 4, sec. 11, p. 236; 
Const. 1866, art. 4, sec. 7, p. 319; Const. 1869, art. 5, sec. 9, 
p. 73.) 

That clause was itself defective, in not specifying the 
grounds of removal; and if it had been omitted, its place 
was fully supplied by another provision in all of the Consti- 
tutions, which will be more particularly referred to hereafter. 
If it had been complete, it would only be one mode provided 

for the removal of the district clerk, not repugnant to the 
other more summary mode also provided in the Constitution. 
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And if that clause produced any difficulty in the removal of 
the district clerk, under the more summary mode, it would 
furnish no rule, by analogy or otherwise, to be applied to the 
removal of the county attorney, concerning whom there is 
no such provision. That clause and the statutes referred to 
not tending to show that other legislation was needed or con- 
templated to carry into effect the clause of the Constitution 
far the removal of county officers, it is necessary to consider 
it in view of its own provisions, in connection with the clause 
referred to in the bill of rights, which presents a much broader 
and more important consideration of the subject. 

This provision of the Constitution was made in aid of, and 
to keep in order, the political organization of the State gov- 
ernment, by «a summary mode of removing county officers, 
not until lately adopted in reference to any of them. It in 
effect declares habitual drunkenness to be a disqualification 
from holding such offices, and points out a summary mode 
of determining that fact, and of executing the declared con- 
sequence of removal by the district judge, “upon the cause 
therefor being set forth in writing, and the finding of its 
truth by a jury.” It is not a declaration of delinquency in an 
officer, and a mode of punishing him for it in the nature ofa 
forfeiture of a franchise; nor is it a trial to. determine the 
capacity or character of an officer, relating to the discharge of 
his duties. The office being elective, the qualified voters of 
the county have, by his election, declared in favor of his fitness 
for the office in those respects; but the people of the whole 
State have declared, by this provision of the Constitution, 
that he is disqualified from holding the office, notwithstand- 
ing his election, if he is found, by the means thus provided, 
to be guilty of habitual drunkenness. His right to the fran- 
chise is thus made subject to that limitation; and the term 
of his office is thus subjected to a shorter period than the two 
years for which he was elected. He received the office sub- 
ject to its being terminated, and his place being filled by 
another person, in the mode pointed out by the Constitution. 
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In this point of view, it is a part of the political machinery 
in the State government to keep the country supplied with 
qualified officers, although it may assume in its execution the 
shape of a judicial proceeding in a civil cause in the District 
Court. 

In the Constitution of the Republic, the only mode pointed 
out for the removal of officers was by a law being passed for 
that purpose. (Gen. Prov., sec. 1, Sayles’ Consts., p. 168.) 

In the Constitution of 1845, there was a provision for the 
removal of the executive officers and judges of the Supreme 
and District Courts by impeachment, and also a provision 
for other officers, as follows, to wit: ‘“ Art. 9, sec. 6. The 
Legislature shall provide for the trial, punishment, and re- 
moval from office of all other officers of this State, by indiet- 
ment or otherwise.” It was then also provided for the more 
summary removal of the judges of the Supreme and District 
Courts by an address of two-thirds of both houses of the Leg- 
islature. ‘These provisions for the removal of officers have 
been continued, substantially, in all of the State Constitutions 
up to the present time. 

In the Constitution of 1869, there appeared an advance 
upon these, in reference to the offices of the sheriff and dis- 
trict clerk, which made them “subject to removal by the 
judge of said court,” (referring to the District Court,) “ for 
cause spread upon the minutes of the court.” (Const. 1869, 
art. 5, sec. 9, 2 Paschal’s Dig., p. 1119.) It also provided 
for the removal, by address, of all civil officers, except those 
whose removal is otherwise provided for, (2 Paschal’s Dig., 
art, 12, sec. 41, p. 1131.) 

Following up this advance, the Legislature, in the act of 
1870, for the assessment and collection of taxes, provided 
for a summary mode of removing justices of the peace, (who 
were assessors of taxes,) by the District Court, for neglect of 
duty or misconduct in office. Cases arose and were decided 
by the Supreme Court under these provisions, which will be 
adverted to, 








1878. | Trieg v. THe Strate. 671 





Opinion of the court. 





In the Constitution of 1876, still other advances were made 
upon this sammary mode of removal of officers, by providing 
for a removal of the district judges, by a proceeding before 
the Supreme Court, and by this provision for the removal of 
all of the county officers, by the district judge. (Const. of 
1876, art. 15, sec. 6, and art. 5, sec. 24.) 

This will suffice to show the origin and progress in this 
State of the more summary modes of removal of officers, in 
addition to remedies by impeachment, and by information 
and indictment. It. demonstrates the conviction of the in- 
creasing necessity for the more speedy removal of officers 
than can be attained by the old, well-established remedies of 
impeachment in the Legislature, and of indictment or infor- 
mation in the courts, and for causes that are declared to be 
sufficient to disqualify the officers, some of which would not 
ordinarily have been grounds of removal under those more 
regular remedies. 

The act of 1870, providing for the removal of justices of 
the peace in a summary way, was decided by the Supreme 
Court to be unconstitutional, because the Constitution had 
provided in‘section 24 of article 5 that “all county and dis- 
trict officers, whose removals are not otherwise provided for, 
may be removed, on conviction by a jury after indictment, 
for malfeasance, nonfeasance, or misfeasance in office.” (Exr- 
parte T. E. Hogg, 86 Tex.,14.) That Constitution also, after 
providing for impeachments, provided further: “ That the 
Legislature shall provide for the trial, punishment, and re- 
moval from office of all other officers of the State, by indict- 
ment or otherwise.” (Const. 1869, art. 8, sec. 6.) Notwith- 
standing these provisions, as well as those in the bill of rights, 
it was held by the Supreme Court of this State that a sum- 
mary proceeding of this kind could be maintained against 
the sheviff under that provision of the same Constitution 
which made him, though elected by the qualified voters of. 
the county, “subject to removal by the judge of the District 
Court for said county for cause spread upon the minutes of 
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the court.” (Const. 1869, art. 5, see.18; Paschal’s Dig., 
1117; Davis vr. The State, 35 Tex., 123.) 

In that case, it was said by Justice Ogden, delivering the 
opinion of the court: “The evident intent and purpose of 
this clause of the Constitution was to put the sheriff directly 
under the immediate supervision and control of the judges, 
with full power and authority to remove summarily for any 
cause, whether punishable as a crime or not, yet which might 
hinder and delay the business of the court, if not wholly de- 
feat the ends of justice.” The case was reversed, because 
the ground for dismissal was held to be insufficient. This 
view of the case was somewhat modified, rather by the mode 
of procedure required than by objection to the power of sum- 
mary removal given by it, in a subsequent case, in which the 
opinion of the court was delivered by P.-Justice L. D. Evans, 
which was in a summary proceeding against the clerk of the 
District Court, under a similar provision for his removal by 
the district judge, and in which it is said: « We conclude 
that when the Constitution of the State clothed the district 
judge with the power summarily to deprive an officer of an 
office to which he had been elected by the people, it was in- 
tended that in the exercise of that power the judge should 
proceed in obedience to the rules of the common law. The 
proper mode of procedure would be to enter a rule jis’, re- 
quiring the officer to show cause why he should not be re- 
moved from his office; and this rule nisi may be entered by 
the judge of his own motion, or upon the relation of another; 
but the rule should in every case set forth in plain and intel- 





ligible words the cause for which it is proposed to exercise 
the power of removal;” and such cause “must be such in- 
competency, or such nonfeasance, or malfeasance, or corrup- 
tion, or partiality in his office, as will amount to a forfeiture 
of the right to enjoy it.’ The case was reversed, because it 
appeared from the record that the clerk had not been atford- 
ed an opportunity “to answer, or to question the sufficiency 
in law, or the truth in fact, of the charges made against him.” 
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(Ex-parte King, 35 Tex., 666, 667; Evx-parte Fields, 37 Tex., 
975.) ; 
The same subject came before the Supreme Court at the 
Austin Term, 1875, inthe case of Gordon v. The State, which 
was a summary proceeding for the removal of the sheriff by 
the District Court, acting under the provision of the Consti- 
tution of 1869. (453 Tex., 338.) 

In that case, the Supreme Court was placed under the al- 
ternative of deciding that the clause of the Constitution which 
rendered sheriffs subject to removal by the district judge for 
cause spread upon the minutes of the court, conferred an ab- 
solute, irresponsible, and discretionary power in the district 
judge, or of following the decisions of the court previously 
made, which placed some limitations upon that power. 

In deciding that case, a summary statement was made of 
the result of those decisions: that the power was not abso- 
lute or arbitrary, either as to the manner in which or the 
causes for which it may be exercised ; that the sheriff is enti- 
tled to notice of the charges against him, and an opportunity 
to be heard in his defense; that the charge must contain spe- 
cific and not general allegations of incompetency or unfitness 
for the office; and that where a removal is made irregularly, 
or for insufficient cause, the order or judgment is subject to 
be revised on appeal. It is then said in the opinion: «These 
principles are substantially laid down in the cases referred to, 
and are believed to give the proper construction to this clause 
of the Constitution, giving some weight to every part, and at 
the same time, between two constructions, inclining to that in 
harmony with other parts of the Constitution and with the 
rules of the common law.” 

These opinions were of a character to attract public atten- 
tion, and were all decided before, and not long before, the 
session of the convention in 1875 and 1876 that readopted 
this clause, and applied it to all of the county officers, and, as 
we may reasonably suppose, ingrafted upon it what the Su- 
preme Court had held to be essential in its enforeement,— 
43 
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the causes for removal, two of which were “habitual drunk- 
efiness” and “official misconduct,” to be “set forth in writ- 
ing,” and to which was added (by way of further limitation 
upon the judge’s power) “the finding of its truth by a jury.” 
This recognition and enlargement of this provision, with its 
modification by the decisions of. the Supreme Court, is re- 
garded as an authoritative adoption of the summary remedy 
as it had been previously construed and acted on by the Su- 
preme.Court in the cases that have been cited, and is suffi- 
cient authority for this court to act upon it, under the princi- 
ples that have been announced in those decisions, and under 
the terms of the clause itself, without further legislation. In 
deciding this to be a mode of removal prescribed by the Con- 
stitution, it is not questioned that the Legislature might pre- 
scribe the forms of proceedings, wherein the clause is silent, 
as to notice, style of the ease, terms on which a relator should 
make a charge against an officer, and the like. Until that is 
done, we must follow the views that have been presented by 
the court in acting upon the similar, but formally much more 
defective, clause in the Constitution of 1869. 

There was a propriety in the style given this case in the 
court below, of “The State v. Bingham Trigg”; for it is em- 


oS 


phatically a proceeding on the part of the State to remove an 
officer from the service of the State and county. 

There is no objection seen to the permission of a charge 
_being made by a relator, if the judge, who is made by the 
Constitution responsible for the inception and proper conduct 
of this proceeding, will see first that it is a charge in proper 
form, and have good grounds for believing it has a reason- 
able foundation, and will so far sanction and adopt it, as was 
done in this case, by entering a rule for the officer to be no-— 
tified of the charges and show cause why he should not be 
held to answer them. Whether his belief of reasonable 
foundation of the charge should be superinduced by the oath 
of the relator or otherwise, gust depend upon the judge’s dis- 
cretion, as the clause does not require the cause in writing for 
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removal to be sworn to. It wonld seem proper, also, for the 
district attorney or county attorney, when not disqualified, to 
prosecute the case on behalf of the State,—not doubting, how- 
ever, the authority of the judge to request other attorneys to 
act, where the State, for any cause, is not otherwise represent- 
ed, or to act as assistants of the State’s counsel. These sug- 
gestions, in relation to the proper practice in this proceeding, 
are drawn by analogy from “informations in the nature of a 
quo warranto” as practiced in England, and in many of the 
American States, for the removal of an officer from his office. 
That, when filed at the instance of a relator, rests upon the 
sound discretion of the court to admit it. “(High on Ex. Rem., 
sees. 591,605,608.) The allegations must be specifically made, 
and, in some shape of oath, sworn to by the relator. (Id., sees. 
733, 734, 759.) 

Surely, in an extraordinary and summary proceeding of 
this kind, imposing upon the judge the responsible and deli- 
cate duty and the high power of removing a whole class of 
officers, in order to preserve, if necessary, the proper organi- 
zation of the State government for the execution of the laws, 
such orderly and well-defined regulations should be adopted 
in the judicial inquiry as may be consistent with its prompt 
and faithful exercise. 

The third question under the exception, the right of appeal 
to the Supreme Court, was considered in deciding the motion 
to dismiss this case, and it has been expressly sustained in the 
several decisions that have been referred to. 

More than usual attention has been given to this branch of 
the case, because the existence of the power of the judge, and 
of the remedy adopted to exercise it, have been invariably 
questioned whenever a case has arisen; and although the 
Supreme Court have invariably sanctioned the existence of 
the power, it has as invariably decided against the irregular 
or improper mode of exercising it. 

We come now to consider the merits of this case under the 
other assignments of error, which relate to the charge of the 
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court, the special issues submitted, the finding of the jury upon 
the issues, and the sufficiency of the evidence to sustain the 
verdict. ay 

The court submitted two questions to the jury, as follows, 
to wit: “Is it true that B. Trigg is an habitual drunkard ?” 
“Ts it true that he is guilty of official misconduct, as charged 
against him?” To both of these questions the jury answered 
“Yes.” To which the jury, apparently of their own accord, 
added: «We, the jury, therefore find a general verdict for the 
State upon the questions submitted.” This verdict is the re- 
sult of the finding from the charge of the court, and the evi- 
dence adduced, under the pleadings of the parties. 

First, as to the charge of habitual drunkenness. The court 
told the jury that “the word habitual means the same in im- 
port as formed, or acquired by habit, or customary, or usual, 
or common, by frequeut practice or use. It means more than 
the word sometimes; nor does it imply reduced to actual 
imbecility.” That was all. Now, the question is,—Did this 
charge, in connection with the general charge of habitual 
drunkenness in the petition, and the four specifications of in- 
stances of drunkenness, and the evidence upon those instances, 
furnish any proper guide to the jury in determining whether 
or not B. Trigg was guilty of habitual drunkenness? Was it 
not well calculated to leave the jury to conclude that the 
proof of the four instances charged would be sufficient to 
establish the charge against him, and enable them intelli- 
gently to answer his direct question? For there was no evi- 
dence of excessive drinking day after day, or even every 
week, so as to engender a fixed habit of drunkenness. 

In Pennsylvania, where an inquest was held to determine 
whether or not a man was an habitual drunkard, it was de- 
cided that his capacity to manage his business was not in the 

\ issue, and was immaterial; and in describing habitual drunk- 
enness the Supreme Court said: “Occasional acts of drunk- 
enness do not make one an habitual drunkard; nor is it nec- 

essary that he should be continually in an intoxicated state. 
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A man may be an habitual drunkard, and yet be sober for 
days and weeks together. The only rule is, has he a fixed 
habit of drunkenness? Was he habituated to intemperance, 
whenever the opportunity afforded.” (Ludwick v. Common- 
wealth, 6 Harris, (Penn.,) 174.) 

This view of what habitual drunkenness is, corresponds with 
the common understanding of it; and if such an explanation 
had been given to the jury, they could hardly have found 
that Trigg was an habitual drunkard from the evidence in 
support of the charge: that he had been drunk on four sev- 
eral days, or nights, each in a separate month during the 
year that he was in office, under said election, from the 18th 
of April, 1876, to the 18th of April, 1877, and at one of the 
times the fact that he was drunk was strongly contested in 
the evidence. 

If a man is guilty of habitual drunkenness, it will seldom 
be difficult to prove it. If his face, walk, and demeanor have 
not yet proclaimed it, his daily associates, and even his casual 
acquaintances, will soon find it out. This constitutional pro- 
vision was never intended: to reach doubtful cases, or cases 
based upon occasional and isolated acts of intoxication, so 
scattered in point of time as not to have generated a habit of 
drunkenness, liable to be exhibited at any time, when the op- 
portunity offered. 

The charge of the court on the ground of official miscon- 
duet, instructed the jury that “official misconduct means or 
relates to misconduct in, or about, or pertaining to the duties 
Of the office. The word misconduct means the same as wrong 
conduct, misbehavior, ill behavior, misdemeanor, misdeed, 
delinquency, offense, &e.” The charge then proceeds to in- 
struct the jury, (1) that if Trigg used his position to willfully 
or corruptly sereen any person from a just prosecution, (refer- 
ring to the Tong case.) he is guilty of official misconduct; (2) 
so if he has used his position to prevent persons guilty of vio- 
lating the revenue or other laws from prosecution, (referring 
to the charge of his telling Johnson, the collector, to prosecute 
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all others who had not paid their license taxes, except him- 
self and his partner,) through favoritism or any improper mo- 
tive on his part; and (5) that though Trigg is not on trial for 
crimes charged against him with a view to his punishment 
therefor, it does not follow as a necessary sequence that offi- 
cial misconduct might not be shown, and an officer removed’ 
therefor, provided the evidence satistied the jury that the 
charge was true in fact.. Though this last charge may not be 
very plain in terms, it very plainly means, when viewed in 
reference to a certain specification in the petition and the 
evidence under it, that if Trigg had committed an assault 
with intent to murder upon one Johnson with a pistol, and 
if the jury were satistied of that fact, it would be official mis- 
conduct, for which he might be removed from oflice. 

Now, is it true that it is official misconduct for one acting 
as county attorney to shoot a pistol at a man, when not in 
the discharge of the duties of his office? Is it true that a 
county attorney is guilty of official misconduct in asking a 
tax collector not to prosecute him and _ his partner, as liquor 
dealers, for not paying their license tax? They may come 
under some of the meanings above given of misconduct, as 
“ offense,” “ misbehavior,” “ wrong conduct,” and the like, but 
hardly official misconduct, or misconduct having relation to 
the duties of his office of prosecuting attorney for the State 
and county. The first charge, in reference to the Tong case 
before Justice Neill, was qualified by a charge asked by the 
defendant’s counsel, and given, as follows: * If the jury be- 
lieve, from the evidence, that the defendant sought to have 
Tong released from the prosecution against him before Jus- 
tice Neill, for the purpose of using said Tong as a witness on 





the part of the State, against a number accused of violating 
the gaming laws, that would be an act within the scope of 
his official discretion, and no cause for his removal from 
oftice.” 

Trigg in his evidence states that such was his object, hav- 
ing previously made Tong a witness for the State, in a num- 
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ber of prosecutions filed in Justice Tegener’s court for betting 
at keno, under an assurance of personal indemnity for said 
offenses; that the persons thus prosecuted had conspired to 
defeat the prosecutions, by the charges made against Tong 
before Justice Neill, and by his imprisonment in consequence 
of said prosecution, instituted for that purpose ; and that what 
he did was to defeat said conspiracy and protect. Tong, as 
his witness, according to his promise and assurance to him. 
There was other evidence strongly confirmatory of these 
facts, and not a single witness was offered to refute or dis- 
prove them, or to raise a suspicion that Trigg had any other 
motive than that thus exhibited by the evidence of himself 
and others, in seeking and procuring the release of Tong, 
which he did, and did afterwards use him as a witness in 
the prosecution of one of such cases, and which he was only 
able to do by the interference of Justice Tegener to prevent 
two of Justice Neill’s officers from taking Tong off during 
the trial. We should hardly conclude that under this charge 
and under this evidence B. Trig 
guilty of such official misconduct in this matter as that he 
should be removed from his office. 


g, as county attorney, was 


— 


It is unnecessary to pursue this discussion further, as it is 
obvious that the whole proceeding has been conducted in an 
irregular manner, not calculated to ascertain the two impor- 
tant facts of Trigg’s guilt of habitual drunkenness and of 
official misconduct. In the very outset, the causes for his 
removal, required to be set forth in writing, are presented 





to the court in the form of two general charges, with a num- 
ber of specifications under each, in the style and manner of 
charges made in the trial of an officer of the army betore a 
regular court-martial. There is but one specification under 
each, out of many, that supports the charge. This summary 
proceeding, certainly, was not designed by the framers of 
the Constitution to assume the form of a trial before a court- 
martial, This incongruity is what made it necessary for the 
judge to present special issues, in the shape of direct questions, 
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to the jury, contrary to the plain import of the clause, which 
evidently contemplates that each cause of removal (when 
more than one) should be set out, in a plain statement of 
such facts as constitute the cause, and that the jury should 
find such statement of facts in writing, as it is set out, to be 
true. 
- To have carried out the military style of trial, the jury 
should have indicated which of the numerous specifications 
they found to be true, and thereby it could have been seen 
whether or not their conclusion was correct upon the general 
charges, which they apparently found of their own accord, 
after answering the specific questions propounded to them 
by the court. And if viewed in the light of a petition ina 
civil proceeding, presenting numerous causes for removal 
under two heads, most of which were insufficient in them- 
selves as distinct causes, it may be asked, which one or more 
of said differently-stated causes did the jury have in view as 
having been proved which enabled them to answer both of 
the questions propounded to them by the court in the affirm- 
ative ? : 

Much allowance is to be made in a novel and unusual pro- 
ceeding of this kind, where there are no long-established prec- 
edents and forms of procedure to follow. 

While recognizing this, we are constrained to hold, that 





in this case, as in the cases that have gone before it, as found 
in our Texas reports, the proceedings have not been such as 
can be sanctioned by this court as appropriate for the remov- 
al of the defendant under the clause in the Constitution on 
which it is founded. 

The judgment is reversed and the cause remanded for such 
action, if any, as the district judge, upon his own responsi- 
bility, and under the duty imposed on him by the Constitu- 
tion, may see proper to direct. 


REVERSED AND REMANDED, 


Justice Moore dissented from the opinion so far as it held 
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that legislative action was not necessary to enforce the power 
given district judges in section 24 of article 5 of Constitution. 





C. R. Smiru y. T. H. Brennan. 


CONSTITUTIONAL LAW—REMOVAL OF COUNTY JUDGE.—Under section 
24 of article 5 of the Constitution of 1876, the leave and sanction 
of the District Court affirmatively given to proceedings by a relator, 
are necessary to their validity ; and upon the District Court dismiss- 
ing a petition filed for that purpose, such action will not be revised 
on appeal, 


AppEaL from Milam. Tried below before the Hon. Spen- 
cer Ford. 
The facts are given in the opinion. 


A. P. Garrett, for appellant. 
R. J. Boykin, for appellee. 


Roserts, Cuter Justice.—Appellant, C. R. Smith, on be- 
half of himself and of all other citizens in Milam county that 
would join him, filed an information in the District Court of 
said county, setting forth the causes for the removal of Thomas 
If. Brennan from the office of county judge of said county. 
The information was signed by said Smith himself in person, 
and not as attorney, and was not sworn to, 

A citation was issued and served upon said Brennan, as in 
any ordinary suit. The style of the suit, as shown in the 
supplemental petition, containing fourteen separate charges, 
and in the motion to dismiss and in the judgment entry, was 
« Ey-parte Thomas IH. Brennan.” 

The causes set forth for his removal show that it was de- 
signed to be, and was treated by the parties and by the court 
as, a proceeding under section 24 of article 5 of the Consti- 
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tution of 1876, which reads as follows, to wit: “ County 
judges, county attorneys, clerks of the District and County 
Courts, justices of the peace, constables, and other county 
officers, may be removed by the judges of the District Courts 
for incompetency, official misconduct, habitual drunkenness, 
or other causes defined by law, upon the cause therefor being 
set forth in writing, and the finding of its truth by a jury.” 

The said Brennan appeared by his attorneys, and moved 
“the court to quash and dismiss the petition in said cause, 
because the court has no jurisdiction to hear and determine 
said cause; for the reason that the same is instituted by C. 
R. Smith, a private citizen.” The court sustained the motion, 
and dismissed the complaint; from which said Smith has 
taken an appeal to this court. 

It is immaterial to consider whether the motion to disiniss 
assigned a good reason for dismissing the petition or not. It 
was dismissed; and failed thereby to have the leave and 
sanction of the court, affirmatively given, for the institution 
of this proceeding by a relator, by entering a rule against the 
said Brennan to show cause why he should not answer it, or 
in some such way recognizing it as a summary proceeding, 
permitted to be instituted and carried on in the District 
Court by the judge, under the said clause of the Constitution. 
Without some such, sanction and recognition, a mere pri- 

rate citizen has no right of suit under said clause, as a relator 
on behalf of the State, for the removal of such county officer 
under said clause of the Constitution. (Ex-parte King, 35 
Tex., 666 ;-Gordon rv. The State, 43 Tex., 339; Trig 
State, just decided at this term.) 
Judgment affirmed. 


gv. The 


S 


AFFIRMED. 
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Maptson JoNEs vy. SARAH J. JONES ET AL. 


1, PAROL CONTRACT FOR SALE OF LAND—PLEADING.—A petition to 
enforce a parol contract for sale of land should contain, in clear 
and distinet terms, the contract sought to be enforeed, the sum to 
be paid, the time at which the different installments were to be 
paid, the manner of payment or performance, or facts relied upon 
to excuse the literal performance. 

. SPECIFIC PERFORMANCE—INTEREST—RENTS.—W here. specifie per- 
formanee is allowed, and no tender of balance due defendant by 
plaintiff is shown, interest should be allowed to defendant on nee- 
essary outlays he has made on the estate, when rents are charged 
against defendant in possession of the land the subject-matter of 
the litigation. 

3. VENDOR AND VENDEE— ADJUSTING OFFSETS. —If the defendant 
take up obligations for plaintiff, whether authorized to do so or not, 
in an aecount had, there should be allowed to defendant only the 
actual sums paid out. If debts were taken up with Confederate 
States notes, the value thereof only should be allowed. 


to 


AppeaL from Grayson. Tried below before the Hon. J. 
M. Lindsay. 

In 1857, Madison Jones bought two quarter sections (320 
acres) of University lands in Grayson county, giving two 
notes (number 118 and number 119) for the purchase-money 
to the State. On these notes, William G. Jones was surety. 

In 1859, Madison Jones contracted with one McKinney 
for the sale of the east half of the quarter section for which 
note number 118 was executed, McKinney to pay to the 
State the purchase-money, and to get a deed from Madison 
Jones when patent should issue, 

In November or December, 1859, William G. Jones, son 
of Madison, married, and at once began improvements upon 
the west half of the quarter section for which the note num- 
ber 118 was executed. Improvements progressed, so that in 
the spring of 1860 William Jones and his wife moved on the 
land and there resided. They erected a dwelling-house and 
out-houses, and inclosed and put in cultivation about thirty 
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acres of land. The improvements were estimated from $450 
to $800 in value. 

In the spring or summer of 1862, William entered the 
Confederate States army, and died in July, 1863, in the Con- 
federate States service, leaving one child, Mary W. Jones. 

About the time William joined the army, his wife returned 
to her father, and Madison Jones took possession of the prem- 
ises which had been occupied by his son. This possession he 
held; removing all the houses, and cultivating or leasing the 
field. 

It seems that two payments were made on the note num- 
ber 118 by William G. Jones before he left home. His 
father made the remaining payments, and obtained patent 
in 1864. 

Claim was made to the land by the widow, Sarah Jones, 
in behalf of her daughter and herself. At one time Madison 
Jones seems to have agreed to make a deed to the eighty 
acres to his granddaughter, but he changed his mind, and 
returned the consideration that had been given for that pur- 
pose. 

May .12, 1871, Sarah J. Jones, widow, in her own behalf 
and as next friend of Mary W. Jones, daughter of William 
G. Jones, brought suit in the District Court of Grayson county 
against Madison Jones for specitic performance and for rents 
and damages, setting up, in substance, that in 1859 defendant 
agreed and contracted to convey the west half of said 160 
acres (for which note number 118 was given) when he should 
obtain title thereto from the government, “in consideration 
of said William moving upon said eighty acres of land and 
improving the same, and paying one-half of all amounts 
of money due, or that might become due thereafter, to the 
State of Texas, on account of said tract of 160 acres”; that 
in accordance with the agreement, said William G. Jones 
went upon said eighty acres, improved the same, making fields, 

houses, &c., thereon; paid $265 purchase-money, half that had 
~ become due on said note number 118; that defendant, in 1862, 
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had taken possession of the premises, and converted the same 
to his own use, &c., alleging rents and damages. 

Defendant demurred, pleaded a general denial, and spe- 
cially set out that he paid the note number 118 to the State, 
setting out his receipts as exhibits; that his son was largely 
indebted to him; that since his death defendant had taken up 
many notes and debts of his son, setting them up as exhibits ; 
denying the alleged contract; insisting that his son never had 
claimed the land; that defendant had made the improve- 
ments on the land, and had furnished his son money to make 
two payments on said note number 118, Xe. 

The plaintitts amending, alleged that William G. Jones in 
his lifetime had placed property in the hands of defendant of 
value of $300; that defendant’s outlay to the State was in 
Confederate money, and that plaintiff had offered to pay de- 
fendant all his outlay made in obtaining the title, &e.; that 
said deceased had paid to the defendant in good money and 
in property greater value than had been paid by him. 

By further amendment, plaintiffs alleged that, after the 
payment of $265 by the said William G. Jones on the pur- 
chase-money, the defendant abandoned the contract and re- 
fused to permit plaintiff (the widow, &c.) to goon with the 
contract ; that plaintiff (the widow) offered to comply with her 
husband’s contract, offering to pay defendant all his outlay; 
that she had tendered to defendant all the expenses he had 
been to on account of the land; that he refused to aceept 
the same; plaintiffs, in pleading, offered to refund to defend-- 
ant his outlay, &e. 

The defendant excepted to. the petition— 

1. Because there is no sufficient contract in terms set out 
to entitle the plaintiffs to specific performance. 

2. The payment of the money is not sufficiently alleged. 

3. The allegations in the petition are inconsistent and con- 
tradictory. 

4, Plaintiffs do not show that any tender was ever made, 
nor do they tender or state the amount due. 
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5. They have never tendered the money and costs of this 
suit into court. 
The exceptions were overruled. The jury found a verdict 
as follows: 
“We, the jury, find for plaintiffs as follows: 
Statement of amount paid by William Jones, de- 
ceased, on one-half of note 118 amounts to.........8666 00 
Interest on same to first payment........ 52 80 









$712 80 
Deduct amount of first payment............cccceceeeeeeee 83 16 























$621 64 
Interest to time of second payment........0...:csee00 50 387 
$680 01 
Deduet second payment.............ceeeeeenees 


Interest on $580.16 for two years, or until payment 
was refused by defendant.... ........... SOSA 


Amount due by William Jones, for which Madison 


. Jones is entitled to a credit............... Seances wee. 8093 86 
Madison Jones, debtor to plaintiff: 

Value of horses received. ........ sbeebs ..8225 00 

Rent for 11 years, at $45 per year .......... 495 00 

Balance due plaintiff............ hubba aacinintn 26 14 


Ist. The eighty-acre tract of land claimed in petition. 
2d. Twenty-six ;\4; dollars balance due plaintiff on house 
and rents, of which the above is a statement.” 
On the verdict, judgment was rendered for the plaintiffs 
for the eighty acres sued for, and twenty-six ;!;4, dollars. 
Motion for new trial was overruled, and defendant below 


appealed. 
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Hare, Bledsoe & Head, for appellant. 


I. The appellant’s exceptions should have been sustained. 





This is a suit brought to enforce the specific performance. of 
a verbal contract to convey real estate. The pleadings, then, 
should show clearly and specifically all the terms and condi- 
tions of the alleged contract ; the amount of the considera- 
tion to be paid; when the consideration was to be paid; to 
whom and how the consideration was to be paid; and should 
then show a literal compliance with all the conditions, and’ 
especially that all the consideration had either been paid 
or tendered at the institution of this suit, and the other equi- 
table grounds necessary. And all this should be done clearly 
and without ambiguities or contradictions. (Taylor r. Ash- 
ley, 15 Tex., 55 ; 2 Story’s Eq., see. 764.) ’ 

IT. If appellant paid the debts of William G. Jones with 
his own money, and took up his notes, these notes would cer- 
tainly be a good offset against any money that might have 
been paid by William G. Jones on appellant’s note to the 
State of Texas for this land, and also against appellee’s claim- 
ing as his representative. (Smalley v. Trammel, 11 Tex., 10 ; 
Dickenson ¢. McDermott, 15 Tex., 252; Guthrie v. Guthrie, 
17 Tex., 545; Mitchell 7. Rucker, 22 Tex., 66.) 

Tlf. At the time of this pretended verbal sale, the land in 
controversy was a part of the homestead of appellant and his 
wife. That appellant could not make a verbal sale of his 
homestead, we consider too plain for argument. It would 
be in direct contravention of the Constitution, which says 
“that a man shall not sell his homestead without the consent 
of his wife.” (Const. 1845, art. 7, see. 22.) It would be in 
contravention of the act of the 30th of April, 1846, prescrib- 
ing the manner in which a married woman must consent to 
a sale of her homestead. (Paschal’s-Dig., art. 1003.) The 
manner pointed out by this statute must be pursued, and if 
not the sale is a nullity. (Welch v. Rice, 31 Tex., 688; Mur- 
phy v. Coffey, 33 Tex., 510; Holloway v. Holloway, 30 Tex., 
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164; Cross v. Everts, 28 Tex., 552; 22 Tex., 628; 25 Tex. 
Supp., 109; 25 Tex., 148; 4 Tex., 62.) 


Walton, Green & Hill, for appellees. 

I. The transaction was not a sale of land, but the verbal 
sale of the contract with the State. The title to the land vest- 
ed in the State, and continues so to do until the purchase- 
money should be paid. The sale was strictly the sale of a 
right founded in contract, which was conditional in its terms, 
which terms being complied with gave right to the land. 
After the sale of the right, the vendor had no longer any 
legal connection with the contract, and any action taken by 
him was as a volunteer. If the terms were not complied 
with, the vendor lost nothing. Why? For the simple rea- 
son that he had before the sale paid nothing, and by the act 
of sale became a stranger to the right and the contract sold 
or transferred by him. 

II. The part payment of the purchase-money to the State 
by the vendee (the son) due for the land, vested in him a 
beneficial interest. That could not be divested, save to the 
State, on and by the non-payment of the remainder of the 
purchase-money. 

III. The father, (the vendor,) as a volunteer, paid the re- 
mainder of the purchase-money, and took patent in his own 
name. 

What was his status to the son by taking the patent? 
Clearly that of a. trustee, coupled with an interest in the 
shape of a lien for the purchase-money which he had ad- 
vanced. In that relation, what could he legally demand ? 
Certainly nothing more than the payment to him of the 
money which he advanced, with the interest thereon. This 
was done not in money direct from first hands, neverthe- 
less money derived from the use and occupation of the 
trust property. See verdict of jury. 

IV. Refunding to the’ father the money advanced, enti- 
tles the wife and child of the son to the decree of recovery 
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they obtained. But, again, suppose the sale was of land, 
and not of a right to land on conditions, then the same legal 
result follows; because the part payment of the purchase- 
money, the possession, and permanent valuable improve- 
ments, relieved against statute of frauds and the rights of 
the vendee, were fully preserved and recognized by the law, 
and became enforcible in equity. 

If, however, we are, by the court, foreed away from the 
position assumed, and compelled to occupy the attitude of 
seeking a remedy in the nature of specific performance, we 
think that on the facts in the case, under the law applicable 
thereto, the decree can be maintained. 

1. The pleading, as alleging the contract and compliance 
with terms, is suflicient, under the authority cited by the 
appellant, (15 Tex., 55,) and also to the stricter rule as laid 
down in Murphy v. Stell, decided at the present term. 

2. The possession, payment of part of the purchase-money, 
and making valuable improvements, took the sale away from 
the statute of frauds. (Taylor v. Ashley, 15 Tex., 50; Dugan 
v. Colville, 8 Tex., 128; Neatherly v. Ripley, 21 Tex., 435, 
and many other cases which announce the same rule.) 

V. The purchase being made verbally, and possession 
taken, improvements made, and part purchase-money paid, 
the only question that remains is,—Did the ancestor of plain- 
tiffs, in his life, directly or indirectly, or did the plaintiffs, 
since the death, directly or indirectly, pay the remainder of 
the purchase-money, so as to entitle them to the title in fee to 
the land? The record answers the question. While no 
money was paid directly on the balance due as purchase- 
money, yet money was received to the extent of the whole 
balance from the rents, use, and occupation of the premises. 


Moore, Assocrate Justice.—Although the result reached 
by the verdict of the jury may not materially vary from our 
conception of the abstract justice and equity of the case as 
exhibited by the facts developed upon the trial, there are pal- 

44 
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pable errors shown by the transcript of the record of the pro- 
ceedings in the court below, for which the judgment must be 
reversed, 

Neither the petition nor amended petitions of the appellees 
(the plaintiffs in the court below) present in clear and distinet 
terms the contract sought to be enforced, as is required in an 
action of this kind; neither the aggregate amount to be paid 
for the land, nor time at which the different installments were 
payable, is stated; and the averments of performance, or of 


the facts relied upon to excuse literal performance of the 
contract on the part of the alleged purchaser, are certainly 
but vaguely and indefinitely stated,—if, indeed, the averments 
of the petition and amended petition in these particulars are 
not repugnant and contradictory. It is a fundamental rule, 
in actions of this character, that the consideration for the agree- 


ment, the time and manner of its performance, and in fact all 
of its essential terms and stipulations, must be clearly and defi- 
nitely alleged as well as proven, to warrant the court in grant- 
ing the relief here sought. As the petition was defective in 
these particulars, although a meritorious ground of action 
may be inferred from its averments, we think it clear that 
some at least of appellant’s special exceptions should have 
been sustained. (Gaskins v. Peebles, 44 Tex., 390.) 

There is also error in the verdict of the jury, in the state- 
ment of the account between appellant and William G. Jones. 
The plaintiffs in the court below do not pretend that more 
than two or three installments of the purchase-price for the 
land had been paid, when he (7. ¢., William G. Jones) died; 
nor do they deny that the largest part of the purchase-money 
was actually paid by appellant after his death; yet they neither 
alleged nor proved a legal or bon«-fide tender to appellant of 
the balance of the purchase-money thus paid by him, to which 
he is unquestionably entitled if appellees recover the land. 
It was, therefore, error to charge him with rent, and refuse 
to allow him interest on the balance of the purchase-money 
which he had paid on the land in place of plaintitts or their 
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intestate, as by the terms of the contract upon which the suit 
is founded it should have been. 

To avoid error on another trial, it is proper for us to say, 
if the facts sustained appellees’ theory of the case, appellant, 
who was authorized by his son William G. Jones to take pos- 
session of and sell his property for the payment of his debts, 
unquestionably was not entitled to claim on a settlement with 
his son, or his heirs and representatives, anything more than 
he actually paid in discharge of them, whether he sold the 
property of his son for the purpose of settling them or not. 
If, therefore, appellant paid the balance due the State for the 
land in Confederate money or State warrants, he was only 
entitled, at most, to charge his son with the value in money 
of such payments at the time they were made, and interest 
thereon until paid. In offset, however, of the amount thus 
advanced by appellant, he was liable to account to appellees 
for the rent or use and occupation of the land from the time 
he went into possession of it, and for the waste, if any, wrong- 
fully committed by him while in possession of it; and to en- 
title appellees to specific performance, they must, when the 
account is properly taken, promptly pay, as ordered by the 
court, the amount, if any, found to be due appellant. 

The judgment is reversed and the cause remanded, to be 
proceeded with in the court below in accordance with the 
views expressed in this opinion. 


REVERSED AND REMANDED. 


L. L. Crurcnrretp v. J. W. Donatnon. 


SUIT was instituted upon a promissory note, on its face purporting to 
be in consideration of ‘* one-half of a certain town lot in the town 
of Jacksboro, in lot number 4 in block number 3.°° Plaintiff in the 
petition tendered a deed for the east half, for which half it was al- 
leged the note was given. Defendant pleaded that there was no 
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written memorandum of the alleged sale of the lot, and that the 
note was without consideration. On the trial, plaintiff (over objec- 
tion) testified that the east half of the lot was sold by him to defend- 
ant, and that witness had always been ready to make a deed there- 
for. Judgment was rendered for the amount of the note, &c.: 
Held— 

1. The agreement or memorandum of sale of and required by 
the statute of frauds need not be signed by both parties, but only 
by him who is to be charged by it. 

2. Where the action is brought on a promissory note given by a 
vendee, although it may not be such a memorandum as satisties 
the statute of frauds, the maker cannot avoid the note which he 
has given because he has omitted to bind the vendor. 

3. The cause of action in this case being a promissory note re- 
citing its consideration, and as the action is brought upon the 
note, and not upon the contract of sale, it is no valid defense to 
plead that the sale of the lot was not evidenced in writing. 


AppEAL from Jack. Tried below before the Hon. A. J. 
Hood. 


The opinion gives a full statement of the case. 


Charles Soward, for appellant, cited Farmer vr. Simpson, 6 
Tex., 307; Brock v. Jones, 8 Tex., 78; Dawson rv. Miller, 20 
Tex., 171; Harris rv. Crittenden, 25 Tex., 325; Davenport v. 
Chilton, 25 Tex., 518; Paschal’s Dig., 3875. 


Ball § Roach, for appellee, cited Reynolds v. Johnston, 13 
Tex., 215; Hunt rv. Turner, 9 Tex., 386; Whitson v. Smith, * 
15 Tex., 36; Garner rv. Stubblefield, 5 Tex., 552; Niblett r. 
Shelton, 28 Tex., 548; Pressley v. Testard, 29 Tex., 190; 3 
Pars. on Cont., 10, and note. 





GouLp, AssoctaTE Justice.—J. W. Donathon sued L. L. 
Crutchfield on his promissory note, as follows: 








“ JacksBoro, May 38, 18753. 
“Thirty days after date I promise to pay J. W. Donathon, 
or bearer, two hundred and fifty dollars, with five per cent. 
interest per month from date until paid, for value received. 
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The consideration of the above note is one-half of a certain 

town lot in the town of Jacksboro, in lot number four (4) in 

block number three (8). 
(Signed) “TL. L. Crutcnrie.p.” 

In the petition, as amended, it is alleged that this note 
was given for the purchase-money of the east half of the lot 
named; that plaintiff is ready and willing to make to Crutch- 
field a good warranty deed, upon payment of the note sued 
on, tendering the deed into court, praying for judgment on 
the note and the enforcement of the vendor’s lien. 

The only part of defendant Crutchfield’s answer that need 
be stated is as follows: “The pretended sale of the east half 
of lot number 4 in block number 3, in the town of Jacksboro, 
if ever made by plaintiff to this defendant, the same was not 
evidenced by any deed in writing, or any memorandum in 
writing, signed by either the plaintiff or defendant herein, or 
any other person by them or either of them thereunto law- 
fully authorized, so as to bind either of the parties thereunto; 
and of this defendant puts himself upon the country.” To 
this plea there was no exception. 

On the trial, the plaintiff was allowed to testify, over the | 
objection of defendant, that it was for the east half of the lot 
that the note was given. Ile further testified that the trade 
was made some time before the note was given, and that he 
had at all times been ready to make defendant a deed upon 
payment of the note, bringing a deed into court. The de- 
fendant asked a charge to the effect, that unless the sale was 


evidenced by a written memorandum signed by Donathon, 
they would find for defendant. The court refused to give 
this charge, and in the charge as given excluded from the 
consideration of the jury the defense set up under the statute 
of frauds. 

There was judgment for plaintiff for the amount of the 
note and interest, and for the entoreement of the vendor's 
lien on the lot, from which judgment Crutchfield appeals. 
The question presented is as to the effect of the statute of 
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frauds on the plaintiff’s right to recover, and may be. subdi- 
vided into two questionis: 

1. Was the action brought upon a contract for the sale of 
lands, signed and evidenced as required by the statute ? 

2. Was it shown that the instrument sued on was without 
consideration ? 

So much of the “act to prevent frauds and fraudulent con- 
veyances” as is material to this case is: “ No action shall be 
brought whereby to charge any executor or administrator 
upon any special promise to answer any debt or damage out 
of his own estate, or whereby to charge the defendant upon 
any special promise to answer for the debt, default, or mis- 
varriage of another person, or to charge any person upon any 
agreement made upon consideration of marriage, or upon 
any contract for the sale of lands, slaves, tenements or here- 
ditaments, or the making of any lease thereof for a longer 
term than one year, or upon any agreement which is not to 
be performed within the space of one year from the making 
thereof, unless the promise or agreement upon which such 
action shall be brought, or some memorandum thereof, shall 
be in writing and signed by the party to be charged there- 
with, or some person by him thereunto lawfully authorized.” 
(Paschal’s Dig., art. 3875.) This section, with some little 
change, is copied from the fourth section of the statute of 
frauds of 29 Charles I], A. D. 1677, and as that. famous 
English statute had been fully construed by the courts of 
England and the United States, its phraseology was doubtless 
adopted by the Congress of the Republic with the wise design 
of accepting that construction. Unless on points where a 
change of construction is indicated by some change of phrase- 
ology, the fundamental rules of our law, framed to promote’ 
that stability and certainty in the law which are so desirable, 
require that the courts should give to this statute that con- 
siruction which accords with the great current of English 
and American authority. 

There can. be no question, that, according to the current of 
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authority, the agreement or memorandum thereof required 
by the statute “need not be signed by both the parties, but 
only by him who is to be charged by it.” (3 Pars. on Cont., 
5th ed., p. 9; Browne on Frauds, see. 365; Benj. on Sales, 
ch. 7, p..188; Egerton v. Mathews, 6 East, 307; Laythorp 
v. Bryant, 2 Bing., (N. C.,) 735; Allen v. Bennett, 35 Taunt., 
169; Clason v. Bailey, 14 Johns., 484; Justice v. Lang, 42 
N. Y., 498; Fenly v. Stewart, 5 Sandf., 101; Penniman +. 
Hartshorn, 13 Mass., 87; Barstow v. Gray, 3 Greenl., 409; 
Douglas v. Shears, 2 N. & M., 207; Shirley v. Shirley, 7 
Blackf., 452; Brumfield v. Carson, 33 Ind., 94; Morin +. 
Martz, 13 Minn., 191; Thornton v. Kempster, 5 Taunt., 786.) 

Addison, in his work on Contracts, says: “If an agreement 
has been made by word of mouth for the purchase and sale 
of an estate, and the purchaser signs a memorandum by which 
he agrees to buy the property for a certain sum from the ven- 
dor, and the vendor is ready to establish his title, and is willing 
and offers to convey the property to the purchaser, the latter 
cannot escape from his agreement to buy, by saying that the 
vendor has signed no memorandum of the contract, and was 
not himself liable upon it by reason of the statute.” (Vol. 1, 
sec, 213, citing, in addition to some of the cases already cited, 
Totton v. Gray, 2 Ch. Cas., 164; Fowle v. Freeman, 9 Ves., 
501; Seton v. Slade, 7 Ves., 264.) 

The objections to this construction of the statute, as stated 
by Lord Redesdale in Lawrence ¢. Butler, 1 Sch. & Lef., 15, 
are certainly forcible, and have led some courts, and at least 
one recent author, to reject it as unreasonable, notwithstand- 
ing the Jength of time it has been established by authority. 
(Bing. on Sales of Real Prop., p. 434, ef seq.; Thomas’ Exee- 
utrix ¢. Trustees of Harrodsburg, 3 Marsh., 1147; Frazer v. 
Ford, 3 Head, 464.) But seventy years have passed since 
Chancellor Kent said that the “weight of argument was in 
favor of the construction that the agreement concerning lands 
to be enforeed in equity should be mutually binding”; but 
added, «It appears from the review of the cases that the 
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point is too well settled to be now questioned.” (Clason v. 
Bailey, 14 Johus., 489.) Surely this might be repeated now 
with increased foree and emphasis. 

According to authority, if the instrument sued on were 
otherwise such a memorandum as the statute required, Don- 
athon was entitled to sue upon it, although he himself had 
not signed it. 

Where the action is brought by the vendor upon the con- 
tract of sale, and the contract is verbal and executory on both 
sides, it cannot be maintained, although the vendor tender a 
deed. (Brock v. Jones, 8 Tex., 78; Browne on Frauds, see. 
115.) 

But where the action, as in this case, is brought upon a 
promissory note given by the vendee, although it may not be - 
such a memorandum as satisties the statute, the maker * ean- 
not avoid the note which he has given because he has omitted 
to bind the vendor.” (Rhodes v. Storr, 7 Ala., 347; McGowen 
v. West, 7 Mo., 569; Browne on Frauds, sec. 122/.) 

The cause of action in this case is a promissory note recit- 
ing its consideration; and as the action is brought upon the 
note, and not upon the contract of sale, it is no valid defense 
to plead that the sale of the lot in consideration for which the 
note was given was not evidenced by any writing, as required 
by the statute. (Gillespie v. Battle, 15 Ala., 276:) 

“The statute of frauds,” says Justice Chilton, “does not 
render a contract absolutely void, but voidable merely. It 
was enacted for the benefit of defendants.” Parsons, in his 
work on Contracts, says: “We consider them neither void 
nor voidable. If they were good at common law, they re- 
main good now for all purposes but that expressly negatived 


x « 
> 


by the statute; that is, no action can be brought upon them, 
but in other respects they are valid contracts.” (8 Parsons, 
5th ed., 57.) Be this as it may, it is evident that to a suit on 
a note it is no defense to plead that the sale was not evidenced 
as required by the statute of frauds. Says Justice Chilton: 
“The statute, when set up as a defense to an action upon the 
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note, affects the consideration only, and not the contract 
otherwise.” (7 Mo., supra; City of Edelin v. Clarkson, 3 
B. Monr., 31.) But how ean it be said that the consideration 
has failed by reason of the statute of frauds, where, as in this 
case, the vendor tenders a deed?  (Id., 283; Browne on 
Frauds, see. 1220.) If, as claimed by appellees in their brief, 
but which does not otherwise appear in the record, Cruteh- 
field received -and held possession of the lot, it would be still 
more evident that the consideration had not failed. (Browne 
on Frauds, sees. 471, 121.) 

Our conclusion is, that this action was not brought upon a 
contract for the sale of lands, but upon a promissory note 
given for the purchase-money of land; that it was not shown 
by the evidence that the consideration of the note had failed ; 
and that the plaintiff was entitled to his judgment on his note, 
and a foreclosure of the lien evidenced by the note. 

The parol evidence admitted did not vary or contradict the 
recitals of the note, and was clearly admissible. The objec- 
tion was based on the idea that the note was a memorandum 
of a contract of sale of land under the statute. 

The judgment is affirmed. 

AFFIRMED. 





T. T. Ewett et At. v. J. W. ANDERSON. 


1, AFFIDAVIT OF INABILITY TO GIVE APPEAL BOND.—An affidavit by 
appellants, that they were **too poor to give the appeal bond required 
by the statute, conditioned for the prosecution of the appeal with 
effect, and performing the judgment, sentence, or decree of the 
Supreme Court in case the decision of said court should be against 
the appellants, or to give security for the costs and damages of the 
appeal, as was required by the statute on motion to dismiss :°* Held, 
Not a complianee with the statute (Paschal’s Dig. art. 6180) allow- 
ing appeals, upon affidavit by appellant that he is ** unable to give 
bond and security for costs, as may be required by law.” 

2. WRONGFUL DISMISSAL BY ORIGINAL PLAINTIFF AFTER RECON- 
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VENTION MAY BE REVISED ON APPEAL.—A dét ndant who filed 
a plea in reconvention, setting up facts on which affirmetive relief 
was asked, and against whom plaintiff was permitted to aismiss his 
suit, and whose plea in reconvention was disregarded in the District 
Court, has the right, on final judgment therein being rendered in 
favor of the plaintiff, to have the action of the court revised on ap- 
peal. 

3. PARTIES.—In an action to foreclose a lien against parties in posses- 
sion who reconvene, and one setting up a mortgage upon the land 
and claiming to have taken it without notice of plaintiff's lien, such 
mortgagee is a necessary party, and it is error to dismiss as to him, 
and also error to disregard his plea asking affirmative relief, 


Error trom Hood. Tried below before the Hon. J. N. 
Roach, special judge. 


The facts are sufficiently given in the opinion. 

Duke & Ewell, for plaintiff in error.—There seems no doubt 
that Ewell, trustee, was competent, if not an essential party; 
and we hold it to be sound Jaw, that where it is known that 
there is a subsequent incumbrancer, claiming a superior equi- 


table right, by reason of diligence, innocence and want of 


notice, to be preferred to the prior mortgagee, that such sub- 
sequent incumbrancer is an essential party to a bill of fore- 
closure brought by the first mortgagee; and if not made a 
party he could intervene, and it would be his duty to do so, 
(12 Tex., 3,) in order to assert and protect his rights fully, 
which he might do by showing that “there was some legal 
objection to the first mortgagee’s rights to foreclose or to sell 
the property,” or he could set up in his defenses all the legal 
or equitable defenses that the mortgagor himself could have 
offered. (Hall ¢. Hall, 11 Tex., 545; Henderson v. Morrill, 
12 Tex., 3;. Eccles v. Thill, 15 Tex., 66-68.) 

The statement of facts, as proven at the trial, between An- 
derson and Allen, (and in which Ewell was excluded from 
participation by the aforesaid decree of the court,) discloses 
that the mortgage set up by Anderson was never acknowl- 


edged or proven up and recorded prior to the institution of 
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this suit, nor igdact has it ever been recorded and the execu- 
tion proven ¢) as to admit it as a valid mortgage, as against 
the deed of trust to Ewell, duly acknowledged and recorded. 
The mortgage of Anderson bears upon its face the appear- 
ance of being a secret and fraudulent instrument, and when 
viewed in connection with the fact that Allen, the mort- 
gagor, Was permitted to remain in undisturbed possession, 
with the power and facilities of imposing upon others and 
obtaining new credits, Anderson should not be permitted to 
set it up to defeat Ewell’s deed of trust, innocently acquired. 
«Equity will not deprive an innocent purchaser of any legal 
advantage he may have obtained in the business and nego- 
tiations of life. Such advantage is nothing more than the 
just prize and reward of diligence.” (Herrington v. Wil- 
liams, 31 Tex., 448; Paschal’s Dig. arts. 4985-4988, 4994.) 


B. F. Williams and J. C. Stone, for defendant in error.— 
Were we to admit that Ewell had in the Distriet Court sueh 
pleading as presented a good and substantial plea in recon- 
vention, or, in other words, presented subject-matter sufficient 
to sustain such plea in the cause as made out by the plaintiff in 
the court below, and the same had been by the court stricken 
out or deemed insufficient, the question then arises,—From 
what judgment shouid the plaintiff in error prosecute his 
writ; and what judgment would it have been the province 
of that writ to have sought a reversal?. Certainly not the 
judgment foreclosing the mortgage between Anderson and 
Allen; and why? Because Ewell is no party to the judg- 
ment, and has in it involved no rights or interests that can 
be atfeected by its rendition or execution; hence has no right 
to ask its disturbanee. (2 Tex., 424; 10 Tex., 52; 27 Tex., 
385.) And be he either prior or subsequent incumbrancer, 
his interest can in no manner be disturbed by a judgment to 
Which he was not a party. (Story’s Eq., 193; 11 Tex., 526; 
30 Tex., 7; 25 Tex., 95.) But by what judgment, if any, are 
his rights affected? By none other than by the order of the 
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court overruling and dismissing his plea in reconvention, 
which was as to him and his identity with this cause a full 
and complete adjudication and final determination of all the 
rights by him set up and claimed in and about the matter; 
a reversal thereof—/. ¢., of the order of dismissal—is all that 
he could claim, or with which he has any concern; and we 
know of no principle, either at law or equity, by which he is 
entitled’ to invoke the aid of this court in an interference 
with the determination of matters betweer appellants and 
appellee, that affect their own rights only. 

Passing to the second point made by plaintiff in error, in 
the petition for his writ, which is apparently based upon Pas- 
chal’s Digest, art. 1495, we fail to find any authority upon 
which this cause can stand in the Supreme Court, or any right 
that he had to bring it here. He says, however, that he has 
a prior and superior lien and equity to that of Anderson upon 
the property in dispute. Tle is no party to the judgment, and 
can show no privity of estate, title, or interest therein, nor 
any manner in which his rights or interests can be in the 
least way disturbed by its execution; simply that he has a 
prior lien upon the house and lot. Then we say, if that is all 
he is no party to this suit, and cannot be bound by any judg- 
ment or decree that may be rendered therein. (Story’s Eq. 
Pl, 193; 11 Tex., 526; 25 Tex., 94; 30 Tex., 7.) Tad he 
such rights as are by him alleged, and wished to protect them, 
or desired their adjudication in the matter, it was certainly 
his privilege: to have presented them by plea of intervention 
in the District Court. : 

From the bill of exceptions, the court will see, that upon 
the ruling and construction of the court below upon the 
title papers of plaintiff in that court, and at the instance of 
plaintiff in error, by his exceptions in that court, as well as 
upon the prayer of Anderson, it was ordered that the tres- 


pass allegations of said cause be dismissed, and that plaintiff 
2 l 


be allowed to foreclose his mortgage against J. T. Allen, 
not having made Ewell a party to that branch of the pro- 
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ceeding. It will further appear, that the very ruling asked 
for by Ewell was granted him; 7. ¢., that plaintiff be com- 
pelled to proceed either upon his trespass allegation or upon 
his mortgage; and when the court had determined, at the in- 
stance of Ewell, as well as upon the prayer of Anderson, to 
dismiss plaintiff's action in trespass, his order in so doing put 
Ewell as much out of court as it did Anderson, as to his said 
action of trespass to try title. It might have been otherwise 
had there been no cause shown, or prayer upon the mortgage, 
or, in other words, had the dismissal thereof been the end of 
the matter, and had Ewell resisted its dismissal and urged a 
substantial plea in reconvention. But, certainly, it cannot 
be insisted that Ewell will be allowed not only to consent to, 
but to urge and press the dismissal of plaintiff’s cause of ac- 
tion, and then insist upon his plea in reconvention, filed 
thereto; especially when, as in this case, the plea was without 
merit, and was only presented in furtherance of the design 
that the progress of this cause has so often shown; that is, to 
delay, obstruct, entangle, and defeat the ends of justice. The 
dismissal of the one is the dismissal of the other; and his con- 
sent that plaintiff's trespass cause might be dismissed, and 
his warmly-advocated motion that it should be done, was not 
only a virtual, but a total and unqualified abandonment and 
surrender of all pleas thereto filed. 


GovuLp, AssocraTe JusticeE.—Amongst the papers of this 
cause, we find a motion to dismiss, marked “filed March 26, 
1875,” but which was never entered on the motion docket, 
or called to the attention of the court, and consequently: has 
remained undisposed of. The case appears to have been 
brought here on the part of Allen and wite, by giving notice 
of appeal and making affidavit that they were “too poor to 
give the appeal bond required by the statute, conditioned for 
the prosecution of the appeal with effect, and performing the 
judgment, sentence, or decree of the Supreme Court in case 
the decision of said court should be against appellant, or to 
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give security for the costs and damages of the appeal, as was 
required by the statute.” This affidavit is not in compliance 
with the statute; (Green v. Martin, 43 Tex., 653;) and the 
.appeal never having been perfected, the motion to dismiss 
must prevail, if it were not that the record also shows that a 
writ of error was prosecuted by another party to the suit. In 
order to a proper understanding of the question as to the right 
of that party to prosecute a writ of error, it will be necessary 
to give a history of the case. 

J. W. Anderson brought, in June, 1872, this snit against 
J.T. Allen and T. T. Ewell, claiming to be the owner of a 
certain lot and improvements in the town of Granbury, seek- 
ing to recover possession and to remove the cloud on his title 
growing out of a deed of trust to said lot made by Allen to 
Ewell. The case stated in the petition was: That Allen, in 
1871, bought the lot at a sale of lots in Granbury had by the 
county authorities under the statute, gave his two notes to the 
county, each for $77.50, in payment, and received a certifi- 
eate of purchase showing that he was to receive title on pay- 
ment of said notes; that on February 15, 1872, Allen sold 
said lot and improvements to plaintiff pa rson, and trans- 
ferred to him the certificate of purchase, and that on the 
same day Anderson paid the notes and received the title from 
the county; that afterwards, on September 25, 1872, Allen, 
colluding with Ewell, made him a deed of trust on the prop- 
erty sold previously to Anderson. A writ of sequestration 
was sued out and levied, and the property was replevied by 
Allen and Ewell. Subsequently, the plaintiff amended, set- 
ting up yet another instrument, executed and delivered to 
him by Allen, also on February 15, 1872, asking the court, 
in the event it should hold that this last instrument operated 
to make the transaction between him and Allen a mortgage, 
to decree its foreclosure. 

In the meantime, both Allen and Ewell had filed volumi- 
nous pleas to the action as originally brought. including 
claims for damages for wrongful suing out the sequestration 
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Ewell had also set up his deed of trust, and asked the court 
to adjudicate in his favor that the claim of Anderson was 
fraudulent; and, further, that his deed of trust was entitled to 
precedence, having, it was claimed, been taken without notice 
of Anderson’s rights. 

It should be remarked, that the first writ of sequestration 
appears to have been set aside or abandoned, and another 
one sued out, and the property again replevied; that after it 
was a second time replevied Anderson appears to have taken 
possession under some other legal proceeding, in the nature 
of forcible entry, but was compelled by order of court to re- 
turn the property replevied. 

In the pleadings of Ewell he alleged these various proceed- 
ings in reconvention, claiming damages. He also excepted 
to the original and amended petitions on various grounds, 
claiming that the two proceedings—to foreclose a mortgage 
and to recover as in trespass to try titke—could not be joined 
in one suit; praying that plaintiff’s suit be dismissed, or that 
plaintiff be required to proceed on only one of his two causes 
of action. 

The record recites, that ‘on hearing defendant’s exceptions 
the court adjudged that the plaintiff held only a mortgage, 
and that “thereupon ‘plaintiff dismissed as to defendant 
Ewell.” By bill of exceptions, it appears that “the excep- 
tions of defendant Ewell to plaintiff’s action were sustained, 
and plaintiff’s suit was dismissed as to said Ewell. Where- 
upon said defendant asked leave to proceed with the trial of 
the cause as made out by his plea in reconvention, praying 
that his deed of trust set up be confirmed, and for damages 
against plaintiff in this behalf; to which plaintiff objected, 
and the objection was sustained by the court; to which de- 
fendant Ewell excepted.” 

Ewell having thus been disposed of, the cause proceeded 
to trial between Anderson and Allen at the same term, re- 
sulting in a judgment in favor of Anderson enforcing his 
mortgage lien. A new trial, however, was granted, and the 
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wife of Allen intervened, claiming that the lot was her home- 
stead; but the result of the second trial was to negative that 
claim, and, as on the first trial, to give Anderson judgment 
foreclosing his mortgage. From this judgment Ewell, pro- 
ceeding in his own name alone, without joining Allen, sued 
out a writ of error, giving a supersedeas bond, and he it is 
who files the transcript, and, although errors are assigned by 
appellants as well as by him, it is he only who appears here 
by brief. Nothwithstanding the fact that the final judgment 
does not name him, and purports to be between Anderson 
and Allen and wife only, it is our opinion that the judgment 
dismissing the suit as to Ewell, and refusing to allow him to 
prosecute his plea in reconvention, was, if erroneous, such an 
error as he was entitled to have revised, and that for that 
purpose he must be regarded as a party to the final judgment. 

Ewell gave a supersedeas bond, and in all things complied 
with the essential requirements to entitle him to a writ of 
error, and our opinion is, that the motion to dismiss should 
be overruled. 

It is, further, our opinion that the court erred in refusing to 
allow Ewell to prosecute his claim for affirmative relief and 
for damages. 

Treating Anderson’s suit as maintainable only as a suit to 
foreclose a mortgage, it was still proper that Ewell, who 
claimed to have a superior lien on the same property, should 
be allowed to have that question adjudicated. If it be true, 
as alleged, that he was in possession, then he was a necessary 
party; otherwise his possession could not be disturbed by the 
purchaser at the foreclosure sale. Looking at the exceptions 
of Ewell, we find nothing in them to justify the conclusion 
that he at any time asked or assented to such a disposition 
of the case as was made by the court. Ewell was a proper 
party, and by the action of the court he was precluded from 
having in this cause that adjudication of his rights to which 
he was entitled. That this action of the court was erroneous, 
is plain. Whether it is such an error as to infect all the sub- 
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sequent proceedings and the final judgment, and to give to 
Ewell the right to have the cause placed back where it was 
when the error was committed, is the question. Our opinion 
is, that it is such error, and that Anderson, who is responsible 
for the error, cannot complain because of its results. Had 
the final judgment been in favor of Allen, it would seem 
harsh to set it.aside for an error not properly chargeable to 
him. But of course Allen and wife are not prejudiced by the 
reversal of a judgment against them. 

We have disposed only of those errors which Ewell right- 
fully assigned, leaving other questions untouched. The judg- 
ment is reversed and the cause remanded. 


REVERSED AND REMANDED, 





Harriet A. Ames v. WititAM H. Huppy et At. 


1, SAN JACINTO DONATIONS— ESTATE CONVEYED — STATUTE CON- 
STRUED.—In view of the object contemplated, and the language 
used in the act of December 21, 1837, “granting lands to those 
who were in the battle of San Jacinto, and other battles,’’ (Pas- 
chal’s Dig., 4059—1065,) this court cannot hold that only a life estate 
is granted to the party obtaining the grant, with a vested remainder 
in fee to his heir. Said act provides that **the lands granted by 
this act shall not be subject to sale or alienation, mortgage or exe- 

“eution, during the lifetime of the person to whom such warrant or 
patent shall be granted.”* (Paschal’s Dig., 4062.) 

2. SAME—RESTRICTIONS ON SALE COULD BE REPEALED.—It Was com- 
petent for the government, in making a donation, to incorporate ¢ 
condition restricting alienation. The aet of December 21, 1837, 
granting donations, &c., only restrained sale or alienation during 
the lifetime of the grantee. He could devise or bequeath it as any 
other property owned by him. ‘The presumptive heir, therefore, 
took no estate in the donation in the lifetime of the grantee ' 

3. SAME.—The Congress, therefore, had the right to repeal the condi- 
tion against alienation, (Paschal’s Dig., 4066,) and said repeal au- 
thorized the sale and alienation of such donations by the grantee. 

4. DONATION NOT COMMUNITY PROPERTY.—Such donation being a 

45 
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gift, and not upon onerous title, was the separate property of the 
grantee. 

5. APPROVED.—Fisk v. Flores, 43 Tex., 340, approved. 

6. LEASE A VIOLATION OF LAW AGAINST SALE.-—A lease for iiinety- 
nine years, made by the grantee of such donation land warrant prior 
to the repeal of the condition restricting alienation, was void. 

. RATIFICATION.—A deed for the certificate, upon the same consid- 
eration on which the lease was made, executed subsequent to the 
removal of the condition against alienation, passed title to the cer- 
tificate. 


~1 


AppeaL from McLennan. Tried below before the Hon. 
X. B. Saunders. 

The case was submitted under rule 47, upon an agreed 
statement, as follows: 

1. Plaintiff and 8. C. Page were lawfully married February 
14, 1829. 

2. Joseph Page, the only issue of said marriage, was born 
December 29, 1830. 

3. A San Jacinto donation certificate for 640 acres of land 
was issued to said 8. C. Page and his heirs December 15, 1838, 
and was located on the land in controversy in 1847. 

4. Plaintiff and S. C. Page were divorced, by decree of the 
District Court of Harris county, May, 1840. 

5. Plaintiff raised and educated Joseph, and neither plain- 
tiff nor Joseph received any alimony or other assistance from 
said 8. C. Page at or after said divorce. 

6. Plaintiff married Charles Ames on August 10, 1842: ° 

7. 8. C. Page leased said certificate to Aiken for ninety- 
nine years, renewable forever.at one cent per year, Novem- 
ber 13, 1846. 

8. Patent issued to 8. C. Page on February 12, 1847. The 
patent grants to said Page and his heirs forever 640 acres of 
land, leaving out the term “assigns,” and incorporating in 
the body of the patent “this grant * * * shall not be sub- 
ject to sale, alienation, mortgage, or execution during the 
lifetime of 8. C. Page, hereby relinquishing to him, the said 
8. C. Page, and his heirs forever,” and here again leaving out 
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> The same limitations and restrictions 


were also incorporated in said certificate. (Paschal’s Dig., 
4062.) + 

9. Aiken deeded the land to defendant Hubby on October 
21, 1852, and all the other defendants hold under Hubby. 

10. S. C. Page, in order to effect the object and intent of 
the lease of November 13, 1846, and without any new con- 
sideration, déeded the land to Aiken on May 24, 1853. 

11. 8. C. Page died in 1854, leaving Joseph his sole heir. 

12. Joseph Page died February 2, 1855, leaving plaintiff 
his sole heir. 

13. Charles Ames, second husband of plaintiff, died Feb- 
ruary 25, 1866. ; 

14. Notice of the character of the grant and the restrictions 
and limitations in the patent admitted. 

15. This suit was filed March 23, 1875, to recover the 640 
acres of land so located and patented by virtue of said do- 
nation certificate in McLennan county, as described in said 
patent. 


the term “ assigns.’ 


James C. Walker, for appellant. 

I. The certificate und patent conferred a life estate upon 
S. C. Page, with a vested remainder in fee in his son Joseph. 
Paschal’s Dig., 1400, 4059-4065, 4067, 4068; 1 Wash. on 
veal Prop., sees. 37, 45; Tall v. Tutts, 18 Pick., 455; Brad- 
‘vy v. Peixoto, 3 Ves. Jr..325; Bufford v. Molliman, 10 Tex., 
573; Lanecock v.. Butler, 21 Tex., 812; Warnell v. Finch, 15 
Tex., 165.) 

Il. If we are wrong in the above proposition, then plaintiff 


( 
] 
] 


( 


claims that said certificate was community property, and con- 
sequently plaintiff is entitled to half the land upon such terms 
as shall be deemed equitable. (Chapman v. Allen, 15 Tex., 
283; Mitchell +. Marr, 26 Tex., 329; Lot vr. Keach, 5 Tex., 
396; Forbes v. Dunham, 24 Tex., 612; De Blane v. Lynch, 
23 Tex., 25.) 
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S. H. Renick, for’appellees. 

I. The prohibition of alienation contained in San Jacinto 
donation warrants, being contrary to the general policy of 
the country, must be strictly construed, and does not pro- 
hibit a lease. 

Il. If tlie prohibition did extend to a lease, then the in- 
hibition against alienation was removed by the act of April 
29, 1848, and the acquiescence of Page up to the time of his 
death would-amount to a ratification. Tis retaining the pur- 
chase-money without complaint is itself a ratification. (Pas- 
chal’s Dig., art. 4066.) 

Il. The deed of Page to Aiken is a valid transfer of the 
land after the inhibition against alienation was removed. 

IV. A San Jacinto donation was, as its name imports, a 
gift made after the services were rendered, and was a gratu- 
ity, and so never was community property, but was property 
acquired by gift. (Paschal’s Dig., art. 1059; Hubbard ¢. 


c 


Horne, 24 Tex., 270; Causici v. La Coste, 20 Tex., 269.) 


J.C. Walker, for appellant, in reply, cited and discussed 
Thompson v. Cragg, 24 Tex., 595; United States rv. Gratiot, 
14 Pet., 526; Griffin ¢. Chubb, 7 Tex., 610; Walton v. Cot- 
ton, 19 How., 358; Roan v. Raymond, 15 Tex., 78; Eastland 
v. Lester, 15 Tex., 98; Soye v. Maverick, 18 Tex., 101; Polk’s 
Lessee v. Wendall, 5 Wheat., 308; Sampeyreae rv. United 





144; Springfield Bank v. Merrick, 14 Mass., 324; Brown vr. 
Christy, 27 Tex., 76.) 

Moore, Associate Justice.—The first proposition urged 
by appellant for the reversal of this judgment is, that the cer- 
tificate and patent for the land in controversy, which were 
issued to 8S. C. Page under the act of December 27, 1837. 
“granting lands to those who were in the battle of San Jacin- 
to and other battles,” gave to said Page merely a life estate, 
with a vested remainder in fee to his heir. 
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We, however, are unable, after a critical examination of 
the statute, to find anything, either in the evident object and 
purpose of its enactment or the language in which it is conch- 
ed, to warrant such a construction; and we are quite sure, 
although hundreds of titles are held under deeds from the 
patentees of certificates issued in virtue of it, this is the first 
time this court has been asked to give it the construction in- 
sisted upon by appellant. We think it would be an unwar- 
ranted reflection upon the titles purchased from the original 
grantees since the act of March 2, 1848, authorizing the 
alienation of these certificates and the lands acquired under 
them, to recognize the objection as worthy of serious consid- 
eration or discussion. 

It would certainly be a singular conclusion to suppose that 
it was the object of this act to give a more enlarged and bene- 
ficial estate to the heirs, whether direct or collateral, no mat- 
ter how remote, than to the immediate object of its bounty, 
and whose gallant and heroic service was intended to be com- 
memorated. It is quite true, as counsel insists, that the right 
of free and unlimited alienation is one of the most important 
incidents of a title in fee-simple. (1 Wash., sec. 37, p. 67.) 
But it certainly does not follow that the government, if it 
sees fit to do so, might not, when making a donation, re- 
strict or limit the exercise of this incident to the estate. Tf. 
not, it must follow, from the ingrafting of this restriction in 
the act, that either the donation or the condition should be 
held void. In either event appellant’s action must fail. But 
the act does not absolutely and in all respects restrict the 
grantee from alienating the land: it only restrains his doing 
so by sale or alienation during his lifetime. Tle certainly 
has the right to devise or bequeath it, as any other property 
which he owns. It results, as a necessary sequence, from the 
very nature of his estate, that his presumptive heir takes no 
estate, either contingent or vested, in the certificate or the 
land acquired under it in the lifetime of the donee. And 
we may just as well here say, that it was unquestionably 
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within the power ef the government to repeal the inhibition 
against sale or alienation, as by doing so it in no way affected 
any vested right of heirs or any one else. 

2. Appellant’s second proposition is, that a donation cer- 
tificate, if the grantee is a married man, is community prop- 
erty. 

It is a fundamental proposition, that community prop- 
erty is that acquired by husband or wife by onerous title; 
while that which is acquired by either of the spouses by gift, 
devise, or descent is the separate property of the heir, donee, 
or devisee. Now, the very language of this statute imports 
a direct gift. It was not a grant in fulfillment of an antece- 
dent promise or undertaking, as was the fact in the case of 
Goldsmith +. Herndon, 33 Tex., 705. Compensation tor the 
service performed by Page was provided for in other laws, 
under which he no doubt received the remuneration in land 
and money to which he was justly and legally entitled by 
this statute, which was enacted nearly two years after the oc- 
enrrence of the memorable events in commemoration of and 
as a manifestation of public gratitude for which this donation 
was. bestowed upon the living participants in them, and the 
heirs of such as had been killed. To the former, at least, it 
was intended and received as of far greater import as an 
honorary token than for its intrinsic value. 

But even had the grant of these certificates been made to 
remunerate those to whom they were issued for services ren- 
dered, they would still be separate property of the donee. 
In the case of Fisk rv. Flores, 43 Tex., 340, we had qecasion 
to examine this subject somewhat at length, and we found it 
laid down by the highest authority, that a donation, in re- 
muneration or compensation for services by one of the 
spouses, is not a part of the community property. Says 
Eschriche, 367: “Remunerative or compensatory donations, 
which are made to one of the consorts for his or her in- 
dividual merits, form no part of the community estate, and 
that which the husband acquires by military service, and the 
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rewards bestowed upon him by the government for such ser- 
vices, is his separate property.” 

It may be, as appellant insists, that the privations and 
hardships endured by the wives of the gallant soldiers to 
whom these certificates were donated, gave them as strong a 
claim upon.the gratitude of the country as the service ren- 
dered by their husbands; and, as a general rule, this, no. 
doubt, is beyond question. But this fact does not warrant 
the court in giving the statute a different construction from 
that which.its plain language and the well-established rules 
of law require. It was a matter which addressed itself to 
the Legislature, and not to the court. But whether appellant 
was enduring the privations and hardships so glowingly por- 
traved by her counsel, and which, as we have said, in most 
vases justly entitled the noble and devoted wives of the par- 
ticipants in these battles to a like recognition of their self- 
sacrifice and patriotic devotion, to have shared equally with 
the heroic soldiers who had won for themselves and their 
country immortal fame in the honors and rewards bestowed. 
upon them by a grateful country, is not shown by the record. 
Hlistory as well as the records of this court show that such 
was not the fact in all cases. On the contrary, in rare and 
exceptional instances, we regret to say, their moral right to 
share in the donation bestowed -by the government upon 
their husbands in commemoration of their gallantry, was 
infinitely less than their legal claims to do so, even when we 
hold them to the strictest letter of the statute. (See Lewis 
v. Ames, 44 Tex., 319.) 

3. The lease of the certificate was obviously an attempt 
to evade the inhibition at the date of the lease against its 
alienation, and was therefore absolutely void. Had Page 
not given a deed for it after the repeal of the section of the 
statute prohibiting the sales and alienation of such certifi- 
eates, appellant would have been entitled to a recovery as 
the heir of her son, Joseph Page. But it appears from the 
agreement of the parties that he made an absolute deed for. 
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the land after he was authorized to alienate it. That this 
deed was made upon the same consideration for which he 
gave the void lease, is of no moment. If Page, who alone 
had any right to or interest in the land, was willing to con- 
vey it in consideration of the money which had been pre- 
viously paid him, it was a matter of no consequence to any 
one else. 

There being no error in the judgment, it is affirmed. : 


AFFIRMED. 





H. P. anp L. D. Davis v. V. W. HAte. 


1. PRACTICE IN SUPREME CouRT.—Plaintiffs in error have the right 
to consent to the withdrawal of a submission, and agree that the 
case be affirmed. 

2. PURCHASER PENDENTE LITE CANNOT CONTROL SUCIT RIGHT.— 
This court will not interfere with such right at the instance of parties 
resisting such effort to dismiss, who allege a purchase pendente lite 
of the interest of the plaintiffs in error in the subject of litigation. 





Error from Lamar. Tried below before the Hon. J. C. 
Easton. 

The writ of error was returnable to the Austin Term, 1876, 
and the case being briefed by both parties was submitted at 
that term. 

April 4, 1878, defendant in error filed a motion to set aside 
the submission, referring to a document executed before a 
notary public March 29, 1878, by the plaintiffs in error, in 
which they state that since the writ of error had been per- 
fected, “a settlement and compromise of the matters in liti- 
gation herein have been perfected by consent of both parties, 
and no further cause exists for an adjudication upon the merits 
of the case; that plaintiffs in error have now no counsel to rep- 
resent them, is the reason they appear in person. Wherefore 
plaintifis in error ask the honorable Supreme Court to affirm 
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this case, without reference to the merits, at their costs and 
without damages.” This document was filed April 2, 1878. 
Other facts are given in the opinion. 


V. W. Hale, for motion. 


Moore, AssocraTe Justice.—During the first week of the 
present term, the defendant in error filed a motion to set aside 
the submission of this case, and for an affirmance of the judg- 
ment of the court below, without reference to its merits, based 
upon an application and sworn statement, to like effect, by 
the plaintifis in error. Before any action had been taken by 
the court om this motion, application to postpone action upon 
it was made by an attorney of the court, on behalf of stran- 
gers to the record, upon the ground that they had purchased 
of the plaintiffs in error, pending the litigation, all their right, 
title, and interest in the property in controversy, and that 
by the terms of said sale plaintiffs in error agreed and 
contracted with said purchasers that they miglt have said 
suit prosecuted, in the name of plaintiffs in error, to a final 
determination on its merits, they paying the attorney’s fees, 
&e.; that plaintiffs in error were insolvent, and that the 
attorneys by whom said writ of error was here prosecuted 
were interested in having the case decided upon the merits, 
On the filing of this application, the court ordered that notice 
of the application, as well as motion to aflirm, be given to all 
the counsel who appeared to be in any way connected with 
or interested in the case. 

From the affidavits and exhibits filed in opposition to the 
motion by the defendant in error for an affirmance of the 
judgment, the averments in the application for its postpone- 
ment appear to be prima facie established as truce; and the 
counsel for the plaintiffs in error in the court below, as well 
as in this court, declare under oath that plaintiffs, being unable 
to compensate him in any other manner for his services, un- 
dertook and agreed to convey to him one-half of the land in- 
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volved in said litigation. That in consideration of said con- 
tract he had not only attended to said case in the District 
Court, but had sued out the writ of error on which it was now 
pending in this court, and had at his own expense employed 
other counsel to assist him in its prosecution here; and that 
the consent of plaintiffs in error to and application for the 
affirmance of the judgment had been given and made without 
notice to or consultation with him, and if sustained by the 
court would operate greatly to his injury. 

If, in our opinion, it would be proper for this court to in- 
quire into and settle the alleged conflicting claims of client 
and counsel growing out of a contract for a contingent fee 
or interest in the subject-matter of litigation while the suit is 
still pending, or consider and determine the alleged rights of 
a pendente-lite purchaser, which were not presented or consid- 
ered in the court below, we certainly would not feel warranted, 
on the facts disclosed in the affidavits filed in opposition to this 
motion, in sustaining it. But, in our opinion, it is not within 
the province of this court to take cognizance of and pass upon 
the questions which our refusal to permit the plaintiffs in error 
to control their case, might, and probably would, involve. 
To do so would involve the exercise of original and not ap- 
pellate jurisdiction. The inquiry into which the determina- 
tion of such questions would necessarily lead us, does not 
involve the jurisdiction of the court, but merely the individ- 
ual rights of the parties to the motion and the contestant to 
manage and control a case of which the court confessedly 
has jurisdiction. 

The precise question raised by the opposition was decided 
at a former day of the term in accordance with the views 
here expressed, in a case in which I did not sit—Hough +. 
Sterne. 

The motion is sustained, and judgment affirmed as prayed 
for by both parties, without reference to merits, but without 
prejudice in any manner whatever to the rights of persons 
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not parties to the record, or consenting to or asking for this 
judgment. : 
MOTION TO DISMISS SUSTAINED. 





ADAM GUILFORD ET AL. V. JAMES H. LOVE ET AL. 


1. PARTIAL RECORDS IN PROBATE PROCEEDINGS.—A. certified copy 
of proceedings had in the Probate Court in an estate, is admissible, 
it relevant, so far as it goes. It is not rendered incompetent because 
not complete, or because other proceedings may control its effect. 

. CONSTRUCTION OF ORDERS IN SAME ADMINISTRATION.—A sale 
under an order of the Probate Court, of a tract of land, does not 
convey to the purchaser an interest in the tract inconsistent with an 
interest therein recognized by the same court in proceedings had in 
the estate. The probate sale ouly conveyed the interest of the es-. 
tate. 

3. TRESPASS TO TRY TITLE—TITLE.—In such action, plaintiff, on show- 
ing title either in severalty or in common with others not joined in 
the suit, can recover against a mere trespasser. 

4, SPECIFIC PERFORMANCE IN PROBATE COURT.—It seems that in 
proceedings to enforce a written contract for sale against an estate, 
in the Probate Court, under the Probate act of 1848, it was not nee- 
essary that the heirs be made parties, and be cited, as was required 
in the final partition. 

5. SAME.—Such proceedings have been recognized as valid, in the absence 

of service on the heirs. (George v. Watson, 19 Tex., 369.) 

. CONSTRUCTION OF ORDER OF PROBATE COURT.—An order in the 
Probate Court declaring “* that D is entitled to one-half af said 
league of land,’’ evidences an adjudication in the court upon the 
subject; as do the words it * having been shown to the satisfaction 
of the court’? import a trial. 

7. A FAILURE TO PERFECT A PARTITION WILL NOT AVOID THE DE- 
CREE AWARDING IT.—After such adjudication, and after a com- 
mission to make partition in accordance therewith had made their 
report, the court ordered that the administrator make deed for the 
half set apart within one month: Zeld, That the failure of the ad- 
ministrator to make such deed did not avoid the adjudication as to 
the extent of the interest. 

8. JURISDICTION OF PROBATE CouRT.—In a ease involving the effect 

of proceedings had under the Probate act of 1848; eld, That the 

County Court was a court of record of general jurisdiction in all 
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11. 


12. 


13. 


14 


15. 


16 


matters relating to the administration of the estates of deceased 
persons. 


9. JUDGMENTS OF PROBATE COURT PRESUMED REGULAR. — The 


judgments of said court in an administration within the seope of 
the power granted it by law, and embracing and appertaining to 
the subjects within the estate administered, iutrusted by law to its 
control and action, were to be regarded, in any collateral action 
calling their validity in question, as judgments of any other court 
of record of general jurisdiction, and entitled to the same presump- 
tious in support of their validity. 

APPROVED.— Alexander vy. Maverick, 18 Tex., 179. diseussed and 
approved. 

CASES DISAPPROVED.—Cases prior to Alexander v. Maverick, and 
ditlering from it as to the character and extent of the jurisdiction of 
Probate Courts, expressly declared as not authoritative. 
PRESUMPTION OF NOTICE TO SUPPORT JURISDICTION.—The weight 
of authority seems to establish the proposition, that where the rec- 
ord is silent on the subject of notice, the judgment of a court of 
general jurisdiction will support itself, and in a collateral action 
cannot be impeached for want of alleged jurisdiction over the 
parties. 

SAME.—In the absence of citation for the administrator in the ree- 
ord, and of recitals of service, notice will be presumed, to support 
the order of the court adjudging half the league of land, as against 
the estate. 

SAME—EXISTENCE OF ADMINISTRATION.—From an order in the 
records of the County Court purporting to have been made in an 
estate, certified to be from such records, it will be presumed that 
the estate was open, and that the order was made in the regular 
course of proceeding in said estate. 

SPECIAL PROCEEDINGS.—In courts of minor grade, with inferior 
jurisdiction, when the proceedings are not regularly conducted in 
the course of the common law, or where some extraordinary power 
is couferred upon a court of general jurisdiction to do some particu- 
lar thing in a particular way, or under particular circumstances, 
being a departure from its ordinary course of proceeding, the com- 
mon law requires the record to show those things necessary to bring 
into exercise the power of the court. 

CHARACTER OF JURISDICTION OF THE SEVERAL COURTS.—AII our 
courts are limited in their jurisdiction with reference to the division 
of judicial powers among them, and they are special with reference 
to what may be adjudicated by each of them. They are not thereby 
all made courts of inferior jurisdiction, whose judgments are void 
unless the record shows the antecedent facts necessary to call their 
power iuto exercise. 
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17. PROCEDURE IN PROBATE CouRTS.—Mode of procedure in Probate 
Courts discussed, and therefrom conclusion reached that they should 
be held to be of general jurisdiction within the division of subjects 
allotted to then. 

18. SPECIFIC PERFORMANCE AND PARTITION IN PROBATE COURTS.— 
The authority in Probate Courts, in act of 1848, authorizing pro- 
ceedings for specific performance of written contract for sale of 
land, made by the deceased, (Paschal’s Dig., 1313.) and that pro- 
viding for partition at suit of a holder of joint interest with the 
estate, (Paschal’s Dig., 1367,) are not such special proceedings as 
will require the record affirmatively to show every step, but are 
within the general jurisdiction of the court, and supperted by pre- 
sumptions of regularity. 

19. SAME.—That these two proceedings are joined, is no objection to the 
action of the court upon each. 

20. REOPENING ADMINISTRATION.—An order was had in 1849. A sub- 
sequent order was had in 1870 ona reopening of the estate: Held, 
The excuse for reopening estate for purpose of completing a parti- 
tion was not sufficient, that being the ouly purpose shown. 


AppEAL from Robertson. Tried below before the Hon. 


John B. Reetor. 


The facts are very fully stated in the opinion. 


William H. Hammon, for appellants. 

The orders (not decrees) of the Probate Court of Milam 
county, in evidence in this case, do not “ vest in James Dunn — 
one-half interest in the Trudo league of land.” | 

Ist. As to the petition and its sufficiency. (1 Paschal’s Dig., 
arts. 15313, 1357, 1367; Finch rv. Edmonson, 9 Tex., 512-515 ; 
Littlefield v. Tinsley, 26 Tex?, 357; Mitchell +. Runkle, 25 
Tex. Supp., 186; Runnels r. Kownslar, 27 Tex., 532.) 

2d. As to the person by-serviece. (1 et s ee arts. 
1313, 1357, 1358; Millican v. Millican, 24 Tex., ; Little- 
field v. Tinsley, 26 Tex., 356, 357 ; mae ili ". tidus 
4 Pet., 475-477; Waldon +r. Craig, 14 Pet., 154; Webster 

Reid, 11 How., 460; 1 Smith’s Lead. Cas., 1015-1015; 
Gibbs v. Shaw, 17 Wis., 204; Wheeler v. Curtis, 11 Wend., 
654; and many of these cited under preceding head.) 

3d. As to subject-matter. (Shriver’s Lessee r. Lynn, 2 
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THow., 58; United States rv. Arredondo, 6 Pet., 709; and 
most of the authorities cited under preceding heads.) 

4th. As to parties to partition. (Loller v. Frost, 38 Tex., 
212; Newland vr. Holland, 45 Tex., 588; Lewis vr. Ames, 44 
Tex., 320, 349; Stephenson vr. MeFaddin, 42 Tex., 823, 329; 
Oliver v. Robertson, 41 Tex., 422. 

5th. As to special and limited jurisdiction. (1 Paschal’s 
Dig., arts. 1313, 1357, 1367; Finch v. Edmonson, 9 Tey., 513, 
514; Jones v. Taylor, 7 Tex., 243, 244; Mitchell v. Runkle, 
25 Tex. Supp., 132, and most of the authorities cited above ; 
Foster v. Glazener, 27 <Ala., 396, 397; Thatcher v. Powell, 
6 Wheat., 119, 127; Shivers 7. Wilson, 5 I. & J., 152, 133; 
Wheeler v. Curtis, 11 Wend., 654; Williamson v. Berry, 8 
How., 537; Boswell v. Dickerson, 4 McL., 262; Kempe’s Les- 
see v. Kennedy, 5 Cranch, 185; 2 Phillips’ Ev., Car. H. & A,, 
notes 306, p. 196.) 

6th. As to pleading and proving consideration for land. 
(Tumlinson x. York, 20 Tex., 697.) 

If. The power of the Probate Court over the subject-matter 
was exhausted by selling the land, contirming the sale, and or- 
dering deed to be made; and these orders were void. (With- 
ers v. Patterson, 27 Tex., 500; 23 Ga., 569.) 

II. The orders of the Probate Court do not in terms, nor 
by any reasonable intendment, vest title in Dunn; nor could 
the court by decree have vested title. 

IV. By the terms of these orders, the administrator was to 
make title within one month after they were granted. By 
their own provisions, they had become inoperative and void 
over twenty years ago; and during all this time there is not 
an affirmative act asserting any right under these adminis- 
trations, but an entire abandonment of everything. There 
is nothing on which to base a presumption in favor of plain- 
tiffs. 

V. The transcript from the records of the Probate Court of 
Milam county were inadmissible in evidence, and should have 
been excluded on objections made by appellants. (Hamilton 
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v. Ward, 4 Tex., 361; Frederick v. Pacquette, 19 Wis., 541; 
Young v. Rosenaum, 39 Cal., 653, 654.) 





D. H. Prendergast and W. E. Collard, for appellees. 

I. The transcripts from probate records of Milam county for 
1849 and 1850 were properly admitted as evidence. (Act of 
1848, Paschal’s Dig., arts. 1515, 1867; act of February 2, 1844, 
Hart. Dig., art. 1070, secs. 2, 3; Paschal’s Dig., arts. 4710, 
5023; Lynch v. Baxter, 4 Tex., 439, 440-446 ; Burdett rv. Sils- 
by, 15 Tex., 618-620; Alexander rv. Maverick, 18 Tex. 192- 
196; George v. Watson, 19 Tex., 369, 370; Peters r. Phillips, 
19 Tex., 70-76; Babb v. Carroll, 21 Tex., 768-770; Shannon 
v. Taylor, 16 Tex., 419, 420.) 

II. The power of attorney, or deed, and the bond for title, 
made by John Trudo and Susan Trudo, his wife, to Niles F. 
Smith, June 30, 1836, and the transfers thereon, by Niles F. 
Smith to James Dunn, dated November 22, 1838, were ad- 
missible as ancient instruments, with the evidence offered to 
support them. (Stroud vr. Springfield, 28 Tex., 662, 663; 
Mapes v. Leal’s Heirs, 27 Tex., 349; Portis v. Tlill, 30 Tex., 
561; Greenl. Ev., secs. 21, 570.) 

III. The effect of the orders of the Probate Court of Milam 
county of 1849 and 1850 was to vest title to the thirteen la- 
borseof the Trudo league in James Dunn, which, with deed 
from James Dunn to D. HL. and Mary Love, and proof of heir- 
ship, proved title in plaintiff. 

IV. The chain of paper title, introduced in evidence by 
appellees, made them tenants in common with the heirs of 
Trudo, and authorized them to recover in this suit, independ- 
ent of their title through the decrees of the Probate Court. 

VY. The prior possession of plaintiffs by their tenants, Her- 
ring and Follis, was sufficient title to enable them to recover 
against the defendants as naked trespassers. 


Roserts, Cuter Justice.—This suit was brought in tres- 
pass to try title on the twenty-sixth day of March, 1873, in 

















GUILFORD ¢. LOVE. 





{Austin Term, 


Opinion of the court. 


the District Court of Robertson county, by James M. Love, 
administrator of the estate of D. I. Love, deceased; Joseph 
Love, a minor, by his next friend, Mary Love, a feme-sole ; 
Tennessee Collard and her husband, F. R. Collard; Patrick H. 
Love, Benjamin F. Love, and Madora Love, a minor, by her 
next friend, Josephus Cavitt, against Adam Gilford, Embro 
Jones, Garrison Dickenson, T. J. Powell (a/ias Tom Powell), 
Joseph Williams (a/ias Joe Williams), Antony Williams (alias 
Antony Williamson), Edny Love, a feme-sole, and Giles Cot- 
ton, as trespassers, for the west half of the John Trudo league 
and labor in Robertson county. Defendants’ unlawful entry 
is alleged to be on the first of July, 1872, at which time, and 
at the institution of the suit, plaintiffs allege that they were 
the owners of the said west half of said league in fee-simple. 

Petition describes the west half of the league by metes and 
bounds, and prays for judgment for title and possession of the 
same. 

. Defendants demurred generally, and answered by plea of 
not guilty. 

There was verdict for plaintiffs for the land described in 
their petition, July 26, 1875, and judgment accordingly on 
same day. 

Defendants filed a motion for a new trial, which was over- 
ruled by the court ;. to which defendants excepted, and gave 
notice of appeal to the Supreme Court. 

The appeal was perfected, and the transcript filed in the 
Supreme Court January 20, 1876. 

The defendants set up no title in themselves, either in the 
pleadings or in the evidence, and relied upon the deficiency 
of plaintiffs’ title, and upon an outstanding title in the widow 
and heirs of one Darr, who, it is contended, purchased the 
whole league of land, at a sale of it by Smith, administrator 
of Trudo’s estate, which will be more particularly noticed 
hereafter. The plaintiffs claim the land, as shown by the 
evidence, through as many as three chains of title, as well as 
by prior possession, which are contended to be valid, if not 
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as legal, certainly as equitable titles, sufficient to maintain 
the action against mere trespassers. 

One was a title through the title bond executed to Niles F. 
Smith for the one-half of said league, by the grantee, John 
Trudo, with transfers down to plaintiffs, which seem to have 
made out an equitable title to an undivided half of the land 
sued for, if there had been no legal partition of the land, 

Another was based on three orders of the County Court of 
Milam county, aided by explanatory evidence, pertaining to 
the administration of the estate of John Trudo, purporting 
to have etfected a partition of the league of land pursuant to 
and in satisfaction of said bond executed to Niles F. Smith 
for one-half of it. 

Another was by deed from the widow and heirs of Darr, 
procured by plaintiffs to extinguish the outstanding title in 
them, if it should be found that said Darr had derived title to 
the half league of land sued for in this action, by the purchase ~ 
referred to at the sale by the administrator, Smith. 

The court, upon the trial of the case, for some reason not — 
apparent, selected the title dependent upon the said three 
orders of the County Court of Milam county, isolated and 
separated from the auxiliary evidence, and from the bond on 
which they were founded, which was also in evidence, and 
submitted that to the jury by a single charge. That course 
makes the correctness of the judgment depend upon the legal 
sufficiency of said orders to convey either a legal or equitable 
title, either in severalty or in common, to the party under 
whom the plaintiffs claim title to the land sued for. 

The said orders and charge of the court are as follows: 

‘‘ PETITION FOR PARTITION. 
Tue Srate or Texas, 
County of Milam, 
Prosate Court, July Term, 1848. James Dunn, estate of 
John Trudo, deceased. 

To the Hon. A. C. Dodd, Probate Judge of Milam county: 

Your memorialist would respectfully show to your honorable 
46 
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court that he holds a bond of John Trudo for one-half of the 
headright league and labor, and that, having complied with 
all the conditions on his part, he is entitled to the part of the 
land prayed for; and prays your honorable court to appoint 
commissioners, to wit, to set aside to him his part of said 
land, and cause a title to be made to him for his part of said 
land; and your petitioner will ever pray. 
JAMES DuNN. 
Cameron, July 31, 1848.” 


“Tue State or Texas, 
County of Milam. 
CAMERON, August 2, A. D. 1849. 

County Court.— Present: Isaac Standifer, Ch. J.; F. T. 

Duftau, clerk; John McLennan, sheriff. 

Ordered: That Joseph Webb, Thomas R. Webb, and Wm. 
W. Patrick be, and they are hereby, appointed commissioners 
to divide the league of land in Robertson county which was 
originally granted to John Trudo, as his headright league. of 
land, between the heirs of Trudo and James Dunn, it having 
been shown to the satisfaction of the court that said Dunn is 
entitled to one-half of said league of land; and due and cor- 
rect return make as required by law. 

Approved: Isaac STANDIFER, 

Chief Justice Milam county. 

Test: F. T. Durrav.” 

“THE STATE oF TEXas, 

County of Milam. 

County Court, sitting for probate purposes. August Term, 
August 26, A. D. 1850. Suecession of John Trudo, de- 
ceased, 

Ordered: That the administrator of said estate be, and is 
hereby, ordered to make to James Dunn a good and suffi- 
cient title to thirteen labors of land, being a portion of the 
headright of said Trudo, deceased, and that part more partic- 
ularly designated by the commissioners to divide and _parti- 
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tion said headright, and that said deed shall pass and convey 
all the right and title of said Trudo, or his heirs, to said Dunn, 
his heirs and assigns, and said conveyance is hereby required 
to be made on or before the September term of this court ; 
and due and correct return make as required by law. 
Approved: Tsaac STANDIFER, 
Chief Justice Milam county.” 
«“ Mrnutes Propate Court of Milam county, January Term, 
A. D. 1870. . 
“Court met at 11 o’clock A. M., January 31, 1870. Pres- 
ent: Wm. Carrol Sypert, Judge; W. K. Homan, clerk; 
J. D. Nunley, sheriff. Estate of John Trudo, deceased. 
“TI. D. Prendergast having returned into court his bond 
conditioned for the faithful performance of his duties as ad- 
ministrator de bonis non of said estate, it is ordered that the 
same be, and is hereby, approved and stand for record. 
*“Suecession of John Trudo, deceased. The petition of H. 
D. Prendergast, administrator de bonis non of the estate of 
John Trudo, deceased, coming on to be heard, praying to be 
ordered to and allowed to make title to * * *; also, to 
make title to one-half league of said headright to the heirs 
of David I. and Mary Love, deceased, in compliance with 
a bond executed and delivered by John Trudo aml Susan 
Trudo, his wife, to Niles F. Smith, and transferred by Niles 
F. Smith to James Dunn, and by James Dunn to David H. 
Love and wife, Mary Love, * * * and it appearing to 
the satisfaction of the court that at ———— term of the Pro- 
bate Court, 1850, an order was made in the succession of 
John Trudo, deceased, setting apart to James Dunn one-half 
of said headright league of land of John Trudo, deceased, 
according to the tenor of a bond from said John Trudo and 
Susan Trudo, deceased, to Niles F. Smith, and transferred to 
James Dunn, and that commissioners were appointed to par- 
tition and set apart to James Dunn the said half league, and 
that said commissioners had made their report to the court, 
and the same received by the court and ordered to be re- 
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corded, and James Dunn by a good and valid deed had 
transferred the same to David H. and Mary Love, and that 
D. Hf. and Mary Love have both departed this life: It is 
therefore ordered, adjudged, and decreed by the court, that 
the administrator de bonis non make title to the heirs of 
David H. and Mary Love, deceased, to said one-half league 
of land, in accordance with the report of the commission- 
ers made at a former term of the Probate Court. Land 
. ~ * 
«Ww. Carrot Sypert, 
* Chief Justice Milam County.” 


described as follows: 


The court instructed the jury, “that if, from the testimony, 
you believe the plaintiffs are the heirs at law of D. IL. and 
Mary Love, and that the land described in plaintiff’s petition 
is the land referred to in the deed from James Dunn to David 
Love and Mary Love, dated 31st of August, 1850, and is the 
same referred to in the petition of James Dunn and the de- 
cree of the Probate Court of Milam county, on page 15 of the 
transcript offered in evidence of the proceedings of said court, 
and is the same land referred to in the two decrees of the Pro- 
bate Court of Milam county relating to the John Trudo league, 
on pages 30 and 31 of the transcript of proceedings of the 
Probate Court of Milam county offered in evidence, then you 
are instructed that you will tind for plaintiffs the land de- 
scribed in their petition; for the effect of said judgments and 
decrees of the Probate Court of Milam county was to vest in 
James Dunn one-half of the Trudo league of land therein 
described; and so far as plaintiff’s right to recover in this 
action is concerned, it is immaterial as to whether they own 
the land in controversy in severalty, or as tenants in com- 
mon with others not before the court. If they own said land 
in either capacity, they may maintain the action.” 

The appellees having filed a brief and motion to advance 
this case, presented the different assignments of errors as they 
appeared in the record. The appellants, in filing their brief 
in response, relied entirely upon the errors of the court in 
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admitting in evidence these three orders of the County Court 
over their objections, shown in a bill of exceptions, and in 
the charge of the court relating to them. 

The following extracts from their brief will sufficiently 
show the questions sought to be raised by the appellants: 

« Assignments of error: The first, seeond, fifth, and ninth 
assignments are practically the same, and relate to the action 
of the court in permitting appellees, in deraigning title, to read 
in evidence transcripts from the records of the Probate Court 
of Milam county, and to the instructions given by the court 
to the jury upon this evidence. ‘They can best be considered 
together under the following propositions: 

“First proposition: The orders (not decrees) of the Probate 
Court of Milam county, in evidence in this cause, do not 
‘vest in James Dunn one-half the Trudo league of land.’ 

“The bill of exceptions referred to states the objections to 
the record offered to be: 

“First. That it is not a complete transcript. 

“Second. The decrees of the court at the August terms, 
1849 and 1850, are nullities, tested by themselves. 

“Third. The petition of James Dunn, on which the decrees 
were made, was not sufficient in law, and did not give the 
Probate Court of Milam county jurisdiction to pass the de- 
crees, 

“Fourth. The application of James Dunn to the said court 
did not disclose the heirs of Trudo, the administrator, or,any 
of the parties interested in the proceedings, except Dunn. 

“Fifth. There was no decree divesting and investing title. 

«Sixth. The power of the court had been exhausted at a 
previous term, by ordering sale of the land by the adminis- 
trator of Trndo’s estate, which was confirmed by the court. 

“Seventh. The petition of Dunn to have one-half the Trudo 
league set apart to him was filed July 28, 1848, when there 
was no law giving the Probate Court jurisdiction to decree 
specific performance. 

“Eighth. The decree directing title to be made to Dunn 
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became inoperative on the 1st day of September, 1850, twenty 
years before the deed was made.” 

It will be observed that all of the objections to the admis- 
sibility in evidence of these orders, pertain to their validity 
as records in the administration of the estate of John Trudo, 
except the first and sixth, and may be considered with the 
charge of the court, which gives a construction to them, and 
recognizes their validity and competency to convey title to 
-Dunn. As to the first objection to the transcript containing 
these orders, it may be remarked, that it was competent evi- 
dence, as far as it went, and could not be excluded because 
there might be other records pertaining to the administration 
of said estate. (Townsend r+. Munger, 9 Tex., 500.) 

In reference to the sixth objection to the admissibility of 
said records in evidence, there is found in appellants’ brief 
the following explanation, to wit: “ At the September Term, 
1849, Thomas Smith petitioned the court to remove N. C. 
Raymond, administrator of the Trudo estate, and to appoint 
him; and at the same term an order was entered removing 
Raymond and appointing Smith. At the November Term, 
1849, Smith; administrator, applied for an order to sell so 
much of the land as may be necessary to pay debts, which was 
granted at the same term. Smith, administrator, also peti- 
tioned the court to set aside and annul the order which James 
’ Dunn had procured at the August Term, 1849, «to divide the 
_headright league of intestate,’ urging, among other reasons, 
that * the decree above referred to was ex parte, there being 
no administration on said estate at the time the above order 
was made, and without legal notice being given to the repre- 
sentatives of his intestate, and prays the whole matter be set 
aside and declared null and void. On the hearing of this 
petition, an order was made by the court directing James 
Dunn to be cited to answer the. petition filed by Smith at the 
March Term, 1850, and citation was issued February 25, 1850. 
Smith, administrator, makes report of the sale of the Trudo 
league of land February 5, 1850, and, at the February Term, 
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1850, the sale is confirmed, and administrator: ordered to 
make title to the purchaser. These facts are evidenced by a 
transcript from the records of the Probate Court of Milam 
county, incorporated in the record in this cause.” It was 
under this sale that one Darr became the purchaser of what- 
ever interest the estate of Trudo had in and to the Trudo 
league. This sale took place after the date of Dunn’s peti- 
tion and the first order, and before the second order, in his 
favor by the County Court of Milam county. There is no 
necessary inconsistency in Dunn’s claim by virtue of said 
two orders to an interest in the half league embraced in this 
suit, and in Darr’s claim under said sale of whatever other in- 
terest the estate of Trudo had at the date of the sale. It is not 
shown that Darr, or his heirs, ever set up any claim to the 
part of the league claimed by Dunn; and it is shown in ap- 
pellees’ brief, and not controverted in that of appellants, that 
if said sale‘did convey any interest in the land in suit, it has 
been relinquished by the widow and heirs of Darr. 

The point of view in which this sale to Darr is brought up 
as an objection to the admissibility of orders in favor of Dunn 
in evidence, is that, by the order of sale, the sale, and its con- 
firmation, “the power of the court had been exhausted at a pre- 
vious term, by a sale of the land by the administrator of Tru- 
do’s estate, which was confirmed by the court.” If it be now 
admitted that this sale conveyed the better title to the land in 
controversy, When afterwards adduced in evidence by the de- 
fendants below, it would certainly be no ground for objecting 
to the admissibility of the orders in favor of Dunn, offered in 
evidence by plaintiffs below, in making out their case. 

The court cannot exclude one order of the County Court, 
that may be a link in a chain of title in favor of the plaintiffs, 
because there may be another order or action of the same 
County Court to be found in the records of the same estate 
which, when adduced, may weaken, or even destroy, its force 
as evidence. Both records are admissible in evidence, if per- 
tinent to the matter in issue. 







































728 #UILFORD v, LOVE. {Austin Term, 


Opinion of the court. 





These two grounds of objection to the admissibility of the 
orders in evidence being disposed of, and the others having 
relation to and being based upon the insufficiency of said or- 
ders to legally convey to Dunn any substantial interest in the 
land sued for, the real question in the case, as it is now pre- 
sented, arises upon the correctness of the charge of the court, 
that one previously quoted being the only charge given by 
the court to the jury upon the trial of the case. That part of 
the charge which related to the heirship of the plaintifls, and 
to the conveyance from Dunn to Love and wife, and the 
identity of the land sued for, need not be considered, as there 
is no substantial controversy in the case, except as to the val- 
idity of the three orders of the County Court of Milam county, 
upon which the plaintiffs’ claim of title is made to depend by 
the charge of the court. 





The appellants, in their briefs, raise no question upon the 
facts submitted to the jury by the charge, which were the 
heirship of plaintiffs to the estate of D. IL and Mary Love, 
deceased, and the identity of the land sued for as being that 
described in the deed from Dunn to Love and wife, and in 
the petition of Dunn and in the three orders of the “ Probate 
Court of Milam county” that have been quoted. 

The charge of the court assumes to construe those orders 
to be valid and sufficient in legal effect to convey to Dunn 
one-half of the Trudo league of land therein described, ad- 
ding, what may not be questioned, that “so far as plaintiffs’ 
right to recover in this action is concerned, it is immaterial 
as to whether they own the land in controversy in severalty, 
or as tenants in common with others not before the court. If 
they own the land in either capacity, they may maintain the 
action.” 

Appellants, in their brief, present, as grounds of objection 
to the validity of these orders of the County Court of Milam 
county, certain points under the first general proposition that 
has been quoted, and also other auxiliary propositions, inci- 
dental to and as sustaining the general proposition, which, 
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as explained in the argument, are as follows: There was a 
want of jurisdiction in the County Court to make said orders: 
because the petition of Dunn was insufficient, in not stating 
who was the administrator or the heirs to said estate of John 
Trudo; because it is not shown in the record that the admin- 
istrator or the heirs were cited or made parties to the proceed- 
ing; because said court had no power to make partition of 
the land, under the law as it then stood, until Dunn had 
first established and had adjudicated his right to a part in- 
terest in the land by a proceeding for a specific performance 
of the contract for an undivided half interest in the land, 
and then only by notice to the heirs of the estate, as well as 
to the administrator, and that both proceedings—to wit, for 
specific performance, and for a partition of the land—could 
not legally be joined in the same proceeding in said court; 
because in a proceeding for partition said court has only a 
special limited jurisdiction, in which everything must appear 
in the record of the proceedings necessary to give the court 
jurisdiction of the matter adjudged, without the aid of the 
presumptions usually indulged in support of the action of a 
court of general jurisdiction; because said petition should 
have alleged, and there should have been proved, a consid- 
eration for the obligation of the bond for one-half of the 
Jeague of land claimed by Dunn in his application to the 
court for the order. 

The additional and auxiliary propositions are, that “the 
orders of the Probate Court do not in terms, nor by any rea- 
sonable intendment, vest title in Dunn, nor could the court 
by decree have vested title.” 

«“ By the terms of these orders, the administrator was to 
make title within one month after they were granted. By 
their own provisions, they had become inoperative and void 
over twenty years ago; and during all this time there is not 
an affirmative act asserting any right under these orders, but 
an entire abandonment of everything. There is nothing on 
which to base a presumption in favor of plaintiffs.” 
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And in conclusion of appellee’s brief it is said: All the 
other issues raised in the court below are eliminated by the 
charge of the court, and we deem it unnecessary to urge 
them here.” 

Before considering these objections, it may be well to see 
What these two orders, made in 1849 and 1850, amount to, 
and what are the statutory provisions applicable to them. 

The application of Dunn is headed * Petition for parti- 
tion.” It states that he holds a bond for half of the Trudo 
league of land; that its conditions have been complied with ; 
asks the appointment of commissioners to set apart to him 
his part of the land, and that a title to the same shall be made 
to him for his part. This was July 31, 1848. It evidently 
contemplated two things: first, the establishment of his right 
to half of the land under and by virtue of the bond for title 
which he held; and, second, a partition and decree of title 
to him in severalty to his part. 

On the 2d of August, 1849, the County Court made an 
order, appointing commissioners to divide the league of land 
“between the heirs of Trudo and James Dunn, it having 
been shown to the satisfaction of the court that said Dunn is 
entitled to one-half of said league of land.” 

Tiere is evidence of an adjudication in favor of Dunn upon 
his claim of half of said land under the bond; not very for- 
mally made, but as much so as may be often found in the 
records of such a court in that period. 

At the November Term of that year, Smith, the adminis- 
trator of the Trudo estate, (the former administrator, N. C. 
Raymond, having been removed, and Smith appointed at the 
September Term, 1849,) petitioned the court to set aside and 
annul the above order, made in favor of Dunn, upon the 
ground that it was er parte, there being no administration at 
the time it was made, and no legal notice to the represent- 
atives of the intestate. A citation was ordered, and issued, 
for said Dunn to answer this petition. 

At the February Term, 1850, Smith reported a sale of the 
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estate’s interest in the league of land, which was then con- 
firmed, and title ordered to be made. 

Notwithstanding these proceedings of Smith, the adminis- 
trator, on the 26th of August, 1850, an order was made recog- 
nizing the validity of the previous order in favor of Dunn, as 
to his right, by ordering and requiring a title to be made to 
him for thirteen labors of the league, being that part desig- ' 
nated by the commissioners appointed to divide said head- 
right, showing that the commissioners had set apart his land 
by a partition reported to the court. 

As these orders do not show what part of the land was set 
apart to Dunn, and as there was no deed shown to have been 
then made by the administrator, it cannot be said that any 
complete partition was effected, so as to give plaintiffs, through 
Dunn, a right in severalty to the particular portion of the 
league sued for. Why the court should have excluded from 
consideration, by the shape given to the charge, the evidence 
tending to show what the report of the commissioners was, 
in aid of the orders in fixing the locality of the land set apart 
by them to Dunn, cannot well be imagined. The legal effect 
of the two orders themselves cannot amount to more than an 
adjudication by the court of Dunn’s right to an undivided 
one-half of the league; which they do, if they are not liable 
to the other objections, for invalidity, taken to them in the 
brief of appellees, heretofore specitied. 

When the petition of Dunn was filed, the act of 1846 was 
in force, and that was meagre in its terms generally, and con- 
tained no specific provision for such a proceeding as the peti- 
tion contemplated; and hence, it may be presumed there 
was nearly a year’s delay. (ITart. Dig., 1095, 1106.) In the 
meantime the act of 1848 was passed, which took effect on 
the 7th of August, 1848, before the first order was made, on 
the 2d of August, 1849. That act contained two provisions 
on the subject. In article 1313, Paschal’s: Digest, it was pro- 
vided, “that when any person shall sell property, and enter 
into bond or written agreement to make title thereto, and 
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shall depart this life without having made such title,” the 
holder of the bond may file a complaint in the County Court’ 
where letters of administration on the estate were granted ; 

the administrator shall be cited, and if the chief justice shall 

find that such sale was legally made, he shall order the ad- 

ministrator to make title, &e. In article 1367 it was provided, 

that “any person or persons having a joint interest with the 

estate of a decedent in any property, real or personal, may 

make application to the County Court from which letters 

testamentary or of administration have been granted on said 

estate, to have partition thereof; whereupon the court shall 

proceed to make partition between the applicant or appli- 

-ants and the estate of the deceased; and all the rules and 

regulations contained herein, in relation, to the partition and 

distribution of estates, shall govern partitions under this sec- 
tion, so far as the same may be applicable.” 

The rules and regulations here referred to are contained in 
articles 1357 to 1367 inclusive, Paschal’s Digest, and provide 
for the partition and distribution of an estate between the 
heirs and distributees after or upon the closing of the admin- 
istration, after an application in writing for that purpose, and 
notice upon all of the parties interested shall have been 
served in the manner therein prescribed. Whether notice 
to heirs and others interested in the partition and distribution 
of the estate is a regulation applicable to a proceeding by one 
holding a title bond for an undivided half interest in a tract 
of land belonging to the estate, is not so plain, in view of the 
reason of the thing, or of the authorities that will be here- 
atter referred to, wherein suits have been maintained against 
the administrator alone upon such bonds, both in the County 
and District Courts; for in an ordinary partition and distri- 
bution upon a close of the administration, as contemplated in 
articles 1357 to 1367 of Paschal’s Digest, the administrator, as 
such, has usually no interest to protect, as the whole estate 
is about to leave his hands, and to be given to the persons 
whom the court adjudges to be entitled to it; and in such 
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case the heirs and distributees are necessary parties to the 
proceeding for it to bind them, whether the partition be 
made by a suit in the County Court or in the District Court. 
(Cryer ¢. Andrews, 11 Tex., 181; Millican v. Millican, 24 
Tex., 458; Lewis v. Ames, 44 Tex., 348; Newland’s Admin- 
istrator +. Holland, 45 Tex., 588.) But where a suit is 
brought by a person holding a bond for title to land, calling 
either for a particular tract of land or for an undivided half 
interést in it, the object is to withdraw property from the 
alministration of the estate, and is against the interest of the 
administrator; and it would be his duty to protect the inter- 
est of the estate just as much as when a creditor seeks to 
withdraw property from the estate by a proceeding to have 
land sold to pay a debt against the estate, by a sale of land in 
which, under this act of 1848, it is not necessary that the heirs 
should be cited and made parties to the proceeding in the 
County Court. (George v. Watson, 19 Tex., 369.) It was 
decided at an early day, that from the general authority in- 
trusted to an administrator by the Probate laws, he could, 
without the heirs being joined with him, bring and defend 
suits for land to. protect the interests of the estate. (Thomp- 
son v. Dunean, 1 Tex., 485; Howard v. Republic, 2 Tex., 
312; Graham v. Vining, 2 Tex., 453.) 

It will be found that this court has recognized proceedings 
in the County Court upon such a bond against the admin- 
istrator without the heirs being joined, and wherein there is 
nothing said as to the necessity of joining them in the guit. 
(Peters v. Phillips, 19 Tex., 70; Tumlinson ¢, York’s Admin- 
istrator, 20 Tex., 694.) 

It is, however, unnecessary for us to decide that in this 
case, as the proceeding, as exhibited in the two orders of 
1849 and 1850, fell short of a complete partition, and it will 
be sutlicient if they can be held to have gone so far as to ad- 
judge and invest Dunn with an interest in common in the 
land sued for. One of the grounds of objection before recited 
is, that they do not. If the orders are closely examined, it 
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will be found that there is a declaration of record of the find- 
ing of the court of the material conclusion of facts necessary 
to sustain a specific performance of the contract of the bond 
for title, to wit, “that Dunn is entitled to one-half of said 
league of land,” which conclusion of fact “having been 
shown to the satisfaction of the court,” as therein expressed, 
shows that there had been a judicial investigation to ascer- 
tain that fact, prompted by and in pursuance to the applica- 
tion of Dunn previously made to the court. This derives 
support and implied confirmation as an adjudication from the 
additional part of the order made in connection with it, and 
in the terms of the subsequent order of 1850, in appointing 
commissioners to divide the land, and ordering the admin- 
istrator to make to Dunn a titie to the land that had been set 
apart to him by the commissioners, which, if properly ordered 
in that case, was necessarily based upon and presupposes an 
adjudication by the court in favor of Dunn for one-half of 
the league of land for which he had applied. It is contended, 
that as the second order required the conveyance by the ad- 
ministrator to be made in one month, and it is not shown that 
it was ever done, the whole proceeding is void, as having 
been abandoned before its completion. Why the deed was 
not made pursuant to the order, does not appear. It is not 
shown that there was any appeal from either of the orders, 
or that they were set aside, although the record does show 
that the administrator instituted a proceeding in the same 
co irt to have the first order set aside, notwithstanding which, 
however, the second order was afterwards made, confirmatory 
of and to carry out the first order. The abandonment or 
neglect to have carried out to completion so much of the or- 
ders as related to a partition, so as to vest in Dunn a particu- 
lar portion of the land in severalty, as provided for in section 
106 of the act of 1848, (Paschal’s Dig., art. 1367,) would not 
of itself be an abandonment of or render void an adjudication 
in favor of Dunn for one-half interest in the land by virtue 
of his bond for title, as provided for in section 53 of said act of 
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1848, (Paschal’s Dig., art. 1313,) under which suits have been 
bronght'in the County Court on similar bonds for a part in- 
terest in the land, and recognized by this court as properly 
brought, in 19 Texas, 704, and 20 Texas, 694, before cited. 
(See, also, Allie v. Schmitz, 17 Wis., 175.) 

Having disposed of the objections to the validity of these 
two orders of the County Court made by appellees, on the 
grounds of the order of sale of the remaining interest of the 
league of land to Darr, of the intrinsic defect as alleged in 
the said orders themselves to convey any interest in the land 
in Dunn, and of want of power of the County Court to adju- 
dicate that interest in his favor, if it had proper jurisdiction 
of the case, and of the alleged abandonment of the right so 
adjudicated, we now approach the consideration of the nature 
of the jurisdiction of the County Court in such a proceeding, 
which involves its extent as to whether it is general, or special 
and limited; the mode of proceeding to cause the jurisdiction 
to attach, or to bring into active operation the powers of said 
court, so as to enable it to make a valid order, when that 
order is brought in review in a collateral action; and what 
preliminary acts in that mode of proceeding, as prescribed by 
statute, may be presumed in support of an order found to 
have been made by said court in its records, in the absence 
of their being shown in the order itself, or in the records of 
the court relating to it. These are the questions substantially 
raised by the remaining objections of appellees to the valid- 
ity of these two orders of the County Court in Milam county 
in 1849 and 1850. 

These questions may be solved, as to the extent of the 
jurisdiction of the County Court, by reference to the case of 
Alexander v. Maverick, 18 Tex., 179, and cases following in 
the same line of decision, in which it was fully settled, that 
the County Court was a court of record of general jurisdiction 
in all matters relating to the administration of the estates of 
deceased persons, and that its judgmen‘s in an administration 
of an estate, within the scope of the powers granted to it by 
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law, and embracing and pertaining to the subjects within the 
estate administered, intrusted by law to its control and action, 
were to be regarded in any collateral action calling their 
validity into question as the judgments of any other court of 
record of general jurisdiction, and entitled to the same pre- 
sumptions in support of their validity. 

' That was a suit, by the heirs of Edwin Alexander against 
Maverick, to clear the title and recover the possession of three 
and a half leagues of land, the latter claiming title by sale of 
the same, as part of said Alexander’s estate, by the adminis- 
trator, under an order of court of March or April, 1845, which 
was made under the law of 1840, requiring the administra- 
tor to apply for a sale of land, upon a showing of its being 
necessary to pay debts, and upon his failure to do so, any 
creditor might do it; (Hart. Dig., arts. 1023, 1024;) which 
general law was modified by an act, of one section only, of 
the 25th of February, 1843, that provided, that in no case 
shall any administrator be required to sell land, except upon 
application, by petition, of some creditor, heir, or legatee. 
(Hart. Dig., art. 1067.) It was contended, in a full and able 
brief, arraying the previous decisions, that this sale was void, 
because there was no petition filed for the sale of said land 
by a creditor, and it could not be sold on an application by 
petition of the administrator, under the law as it stood at the 
time the order was made for the sale of one of the leagues, 
in March or April, 1843; the sale of the other two and a 
half leagues being made under an order of the March Term, 
1844, after, as it was contended, the administrator had been 
discharged, upon a close of the administration, and that the 
sale under it was therefore void. As to the last point, the 
court held that his subsequent acts showed that he was still 
recognized as administrator, and that was sufficient in a col- 
lateral action. On the first point, it was decided that a writ- 
ten petition for the sale of the land was not necessary, as a 
jurisdictional prerequisite fact, to call into exercise the power 
of the County Court to order a sale of land, and that such 
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fact need not appear of record when the validity of such 
order is called in question in a collateral action, as that was. 
In the opinion, it was said that “Tt has been assumed gener- 
ally that a petition was necessary to give jurisdiction to the 
Probate Court to order a sale of property of deceased per- 
sons, or to call into ‘exercise the jurisdiction of the court over 
that matter. But the question has not been necessarily in- 
volved in the decision of any case. The ease of Finch v. 
Edmonson was determined upon the particular provisions of 
the act of 1846, (IIart. Dig., art. 1099,) and the sale was ad- 
judged void on account of fraud, which is always a sufficient 
ground for setting aside sales and annulling the most solemn 
acts and judgments of courts, whether of limited or general 
jurisdiction.” Again, it is said: “ It does not appear affirma- 
tively by the record in this case that the application was not 
made by a petition in writing; but if it did so appear, I ap- 
prehend it could not, on principle, be held to defeat the Pro- 
bate Court of its jurisdiction to order the sale on the applica- 
tion of an administrator; nor could the purchaser be affected 
by the irregularity, if such it was, in making the order. He 
was not required to look beyond the judgment of a court of 
competent jurisdiction.” 

Force is given to these views here expressed by the decis- 
ions of other States, — Georgia, Alabama, and Pennsylva- 
nia,—quoted in support of them. Similar views, though not 
so full, were expressed in the ease of Burdett v. Silsbee, and 
similar authorities referred to, which involved the validity of 
an order of sale under the act of 1848. (15 Tex., 604.) We 
find the initiative to this view in Poor vr. Boyce, 12 Tex., 440, 
which was a sale of land by an order under the law of 1840, 
wherein the petition for the sale of the land stated a reason 
for it unknown to the law. The sale was held good. These 
three opinions, under the laws of 1840, 1843, and 1848, were 
delivered by Justice Wheeler; and he here holds the same 
views in regard to the act of 1846, under which the case of 
Finch +. Edmonson was decided; and also as to a curator’s 
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sale in 1834, afterwards decided in the case of Baker ¢. Coe, 
20 Tex., 436, referring therein to the law of Louisiana, which 
was also in force, as to probate matters, at one time. The 
opinions that hold that a petition was necessary, and that it 
was filed must appear of record, in order to call into exer- 
cise the jurisdiction of the County Court to make valid an 
order for the sale of land, were generally delivered by Jus- 
tice Lipscomb. The case of Finch v. Edmonson, 9 Tex., 512, 
is the leading case of this class. 

In other cases, as well as in that, it was held that the court 
had jurisdiction when it appeared that a petition had been 
filed, although other things made by statute good canse for 
granting an order for the sale of land did not appear of ree- 
ord. (Lynch rv. Baxter, 4 Tex., 442; Poor v. Boyce, 12 Tex., 
440; Howard v. Bennett, 13 Tex., 609.) 

In other cases, matters were presumed precedent to an 
order of sale, in order to sustain its validity in a collateral ac- 
tion, although they do not appear of record; as, the revoca- 
tion of an order of removal (Townsend v. Munger, 9 Tex., 
300); a reinstatement of administrator (Dancy r. Stricklinge, 
15 Tex., 559); extension of administration beyond the year, 
when statute limited it to that time (Poor vr. Boyce, 12 Tex., 
449); continuance of administration after delay and non- 
action (Burdett v. Silsbee, 15 Tex., 604). 

In the case of Miller x. Miller, 10 Tex., 319, the validity 
of a sale by an administrator, by an order of the County 
Court, made under the laws of 1840 and 1843, that have 
been previously recited, (Hart. Dig., arts. 1023, 1067,) was 
in question. There were numerous defects in the proceed- 
ings, for which the court held the sale to be a nullity and 
to convey no title to the purchaser. Amongst the rest was 
one that the petition for the sale of the land was filed by 
the administrator, and not by a creditor, or heir, or legatee, 
as provided for by said act of 1843. Justice Lipscomb, in 
delivering the opinion of the court, after referring to the cases 
of Lynch v. Baxter and Finch v. Edmonson, above quoted, 
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said: “These cases seem decisive of this case. The order of 
sale was made on the petition of the administrator, when, hy 
the act of 1843, before recited, it could only be legally made, 
and the Probate Court could have obtained jurisdiction only, 
on the petition of a creditor, heir, or legatee. Pence we con- 
clude that the order of sale and the sale were absolutely void, 
and gave no right to a purchaser under it.” As to this con- 
struction of the act of 1843, Justices Hemphill and Wheeler 
expressly declined to give any opinion, and reserved it for 
more mature consideration, it not being necessary then to 
decide that question. 

It became necessary to meet and decide this question about 
a petition filed according to the statute, and the necessity of 
its appearing of record to make an order of sale valid, when 
brought in question in a collateral action, in the case of Alex- 
ander v. Maverick, 18 Tex., 179, when, as we have seen, “ upon 
more mature consideration,” it was decided that an order of 
sale would be valid when collaterally attacked, whether the 
petition for the sale was filed by the administrator or by a 
creditor, or whether it appeared of record that a petition had 
been filed or not by any one, because the purchaser “ was not 
required to look beyond the judgment of a court of compe- 
tent jurisdiction.” 

This examination of that case; in reference to the previous 
cases, is Important in this case, not only in answering the 
objection made to the defects in the petition of Dunn, but as 
being the case which finally settled the nature and extent of 
the jurisdiction of the County Court in the administration of 
the estates of the deceased persons, and the legal effect of its 
judgments as a court of record of general jurisdiction, to be 
the same, and entitled to the same presumptions in its favor 
to support its action, within the limits of its legal authority, 
as any other court of record of general jurisdiction; for 
as long as it could be said that the record must show that a 
petition had been filed by the proper party, according to 
the terms of the statute, to.make an order of that court to 
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sell land valid when attacked in a collateral action, it might 
with equal propriety be held that some other prerequisite 
under the statute should appear of record as essential to the 
validity of the order, and that would impress the County 
Court with the character of being a court of special and lim- 
ited jurisdiction, whose judgments are held to be valid, when 
collaterally attacked, only when the record in connection 
with them shows that all of the antecedent and prerequisite 
steps and proceedings have been taken, in conformity with 
the law, appropriate and necessary to the rendering of such 
judgments. This matter, about a petition appearing of record 
as a prerequisite fact to the validity of an order for the sale 
of land, was—or, at least, from the previous opinions delivered 
the last barrier to the 





in previous decisions, appeared to be 
general jurisdiction of the County Court in probate matters, 
and it was swept away by this decision of Alexander rv. Mav- 
erick, 18 Tex., 179, in which it is said, in the opinion, that 
though it had been assumed generally that a petition was 
necessary, “the question has not been necessarily involved 
in any case, and has pot been authoritatively decided.” It 
is useless, therefore, to refer us to those cases thus declared 
as not authoritative decisions in relation to the jurisdiction 
of the County Court in probate matters, which, however, is 
continually done, and for that reason particular attention 
should be given to this case whenever the jurisdiction of the 
County Court is in question, This decision has generally 
been followed in subsequent cases, upholding the general juris- 
diction of the County Court, and shielding its orders and judg- 
ments within the limits of its jurisdiction from collateral at- 
tack, the same as those of any other court of general jurisdic- 
tion, on account of irregularities in its proceedings. (George 
v. Watson, 19 Tex., 369; Fishback v. Young, 19 Tex., 515; 
Withers v. Patterson, 27 Tex., 491; Giddings v. Steele, 28 
Tex., 750; Green v. Rugely, 23 Tex.,539; Simmons v. Blanch- 
ard, 46 Tex., 266.) And equally, also, are presumptions in- 
dulged in favor of its action. , In addition to the cases before 
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referred to in the earlier cases, reference may be had to Mil- 
lican v. Millican, 24 Tex., 458; Sypert v. McCowen, 28 Tex., 
635; Baker v. Coe, 20 Tex., 435. It will be found that the 
eases holding this view have given construction to all of the 
laws relating to probate matters from 1854 up to a period 
after the act of 1848, under which the orders were made in 
this case. As to the general law on orders and decrees of 
such courts, see Freeman on Judgments, 2d ed., section 3191. 

If, then, this proceeding now under consideration comes 
under the ordinary jurisdiction of the County Courts over 
estates, (which will be considered hereafter,) the petition of 
Dunn was sufficient, though it may not ask a citation to the 
administrator, and may not state all that would be necessary 
to have been shown and established, to procure the order of 
fhe court in his favor; and it will be presumed that the ad- 
ministrator was notified, or had notice of the proceeding, 
although both orders are silent on that subject. 

Justice Bell, in discussing the question of what may be 
presumed in favor of the action of County Courts, as exhib- 
ited in their orders or judgments, in the case of Withers +. 
Patterson, says: “The question presented in such cases is, 
how far is proof [which is wanting] to be supplied by pre- 
sumption? The cireumstances which would have authorized 
the court to act as it did act, [within the limits of its author- 
ity being implied,] are presumed to have existed.” “ But 
presumptions are indulged in the absence of proof, and not 
against proof.” (27 Tex., 496.) The same justice says, in 
the case of Lawler v. White, 27 Tex., 253, that “the weight 
of authority seems to establish the proposition, that, even 
where the record is silent on the subject of notice, the judg- 
ment of a court of general jurisdiction will support itself, 
and cannot be collaterally impeached or called in question 
because of any want of alleged jurisdiction over the parties 
to the decree.” He refers to 2 American Leading Cases, 
wherein is reviewed, as authorities on this ‘point, the follow- 
ing cases: Foot v. Stevens, 7 Wend., 483; Horner rv. Doe, 
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1 Ind., 180; Kempe’s Lessee 7. Kennedy, 5 Cranch, 173, 185; 
Moore v. Starks, 1 Ohio St., 369; 8 Id., 586; 17 Conn., 306; 
13 Til, 486; 15 Tll., 115; 34 TL, 168. (See 2 Am. Lead. 
Cases, by H. & W., pp. 631 to 64, in the case of Mills v. Dur- 
yee.) 

In Freeman on Judgments, section 132, on “ StLnENCE OF 
RecorpD,” he says (quoting from 35 Cal., 460): «It is of no 
consequence whether the jurisdiction of the court affirma- 
tively appears or not on the judgment roll; for if it does not, 
it will be conclusively presumed.” (Also, 30 Conn., 190; 
56 Maine, 81; 41 Penn., 202; 7 Allen, 54.) This is also de- 
cided in Mitchell 7. Meuley, 32 Tex., 460. 

We may, therefore, presume that the administrator had 
notice, and gave his attention to this proceeding, as contem- 


plated by the statute in such case, (Paschal’s Dig., art. 1313,) 
although no citation appears in the record; and the order of 
1849 does not recite an appearance by the administrator, in- 
asmuch as there appears nothing in the record competent 
to rebut or disprove that presumption. The representation 
made afterwards to the court by the subsequent administra- 
tor, Smith, that said order had been made ex parte, in order to 
have it set aside, cannot have that effect, as it is deprived of 
any foree by the subsequent order, in 1850, confirmatory of 
the previous one of 1849; and that of 1850 was certainly 
made after the administrator had notice, as evidenced by his 
opposition, and tends rather to strengthen the presumption 
that the former administrator did have notice, and that the 
proceeding was not ex parte, as represented by said Smith in 
his application to have it set aside. 

There was no effort on the trial to show, by the records or 
otherwise, that when the order of 1849 was made there was 
no administration then pending apon the estate of John 
Trudo, as alleged in Smith’s petition to set aside and annul 
said order; which fact, if true, would, of course, upon being 
shown, have rendered the order null and void for the want 
of jurisdiction of the court over the subject-matter of the 
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order, and over the parties who had the title to the property. 
But in the absence of any such proof, finding an order of 
court upon the records purporting to have been made in the 
estate of John Trudo, we must presume, from the order it- 
self, certified to be taken from the records of said court, that 
the administration of his estate was then pending in said 
court, and that the order was made in the regular course of 
proceeding in said administration; nothing appearing of ree- 
ord or otherwise to the contrary. 

It is contended, that, as to this proceeding, the jurisdiction 
of the court is special and limited, and for that reason the 
proceedings preceding the order, required by law to be taken 
to call into exercise the jurisdiction of the court in making 


the order, must appear in the record in connection with it to 
make it valid, even when collaterally attacked, 
The case of Mitchell 7. Runkle, 25 Tex. Supp., 182, is cited 


as an example, which was on a motion against the sheriff for 
not paying over money collected on an execution, wherein 
it was said that it was “ a summary proceeding, and, being 


ee) 
~ 


penal in its character, must be strictly construed,” and that 
the record of the justice of the peace in which the judgment 
was rendered must show that a case was brought before the 
court of which it had jurisdiction, and notice to the defend- 
ant. In that case were cited as authority Hamilton v. Ward, 
4 Tex., 360; Thatcher v. Powell, 6 Wheat., 128 ; 3 Hlumph., 
313; 3 Yerger, 555; 8 Porter, 99. (See, also, 11 Wheat., 
648.) Chief Justice Marshall says, in the case above cited 
in 6 Wheaton, that «In summary proceedings, where the 
court exercises an extraordinary power under a special stat- 
ute prescribing its course, we think that course ought to be 
exactly observed, and those facts especially which give juris- 
diction ought to appear, in order to show that its proceed- 
ings are coram judice.” Counsel has referred us to a long list 
of cases, both English and American, on this subject. Those 
authorities show the common rule to be, that in courts of 
minor grade, with inferior jurisdiction, where the proceed- 
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ings are not regularly conducted in the course of the common 
law, or where some extraordinary power is conferred upon a 
court of general jurisdiction to do some particular thing in 
a particular way, or under particular circumstances, being a 
departure from its ordinary course of proceeding, the record 
should show these things necessary to bring into exercise the 
power of the court. (Am. Lead. Cases, by H. & W., p. 633, 
referring to 7 Hill, 116; Folger +. Columbian Insurance 
Co., 99 Mass., 267; 33 N. T., 228; Thomas v. Robinson, 3 
Wend., 267; 14 Wis., 375; Commonwealth v. Blood, 97 
Mass., 538.) 

All of our courts are limited in their jurisdiction with ref- 
erence to the division of judicial powers between them, and 
they are special in reference to what may be adjudicated by 
each of them. They are not all thereby made courts of intfe- 
rior jurisdiction, whose judgment are void unless the record 
shows the antecedent facts necessary to call their powers into 
exercise, 

The District Court has its subjects for its action and its 
modes of proceeding, many of which are prescribed by stat- 
ute. The County Court has its subjeets for its action, re- 
lating to the estates of deceased persons, with its modes of 
action prescribed by law. Generally it is moved to action by 
an application in writing, and a contestation by others inter- 
ested is allowed to be filed. It hears evidence and passes 
judgment, with the liberty of an appeal to the District Court, 
where a trial de nove is allowed, by which the parties may 
have a jury trial upon contested facts.put in issue by their 
written statements. Regular minutes of its proceedings are 
kept, and its records are authenticated by the seal of the 
court, which are thereby recognized as authentic by all other 
courts of the State. Notwithstanding these attributes of a 
court of record of general jurisdiction, within the sphere of 
its powers as prescribed by the Constitution and laws, there 
are some expressions in opinions delivered in this court that 
give color to the position that it, in reference to this proceed- 
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ing, is a court of special and limited jurisdiction in the sense 
of an inferior court. 

In regard to a suit for specific performance in said court, 
Chief Justice Hemphill said: « The jurisdiction of that court 
over the subject-matter is special, and can be exercised only 
where there is a bond, or the agreement to make title is in 
writing.” (Peters rv. Phillips, 19 Tex., 73.) That is, it could 
not uct as a court of equity in enforcing verbal contracts ; 
but, as then construed, it must be such a contract in writing 
for land as would comply with the statute of frauds, although 
that might not be a literal compliance with the statute pre- 
scribing this remedy in said court. (Paschal’s Dig., 
1313.) 

In Jones v. Taylor, 7 Tex., 244, in regard to a similar-suit 
in said court, he said that “the authority conferred on the 
Probate Court by the section (Paschal’s Dig., 1315, same as 
1162 Hart.) is special and limited, and must be strictly pur- 
sued; otherwise the acts and proceedings had thereon are 


art. 


nugatory, and confer no right.” This is said in deciding a 
deed to be prima Sucie void which was executed by an ad- 
ministrator, and recited an order of said court that * requires 
the administrator to execute titles to all lands for which the 
estate of the deceased stood bound,” thereby substituting the 
judgment of the administrator for the adjudication by the 
court required by statute. 

He says further, “the defect might have been aided had 
the power been conterred by a proper decree ; and its pro- 
duction was incumbent on the vendor, had it in fact existed; 
but the deed as it now stands, and as it was offered in sup- 
port of the action, destroys itself.” Ile says, aided “by a 
proper decree,” and not by a decree accompanied with record 
evidence aliunde that the jurisdiction of the court was called 
into exercise. It might as well have been said that a judg- 
ment entry on the records of the District Court was void, if 
it recited the fact that it was entered by the direction of the 
district judge to the clerk, to enter judgments upon all notes 

‘ 
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that persons might present to him, and this judgment was so 
entered. 

In Finch v. Edmonson, 9 Tex., 513, 514, the foregoing re- 
mark of Chief Justice Hemphill, about the authority of the 
court being special and limited, is quoted; and it is,in con- 
nection with it, added, that « the authority to order a sale is 
equally special and limited.” 

Thus it appears that this court placed the authority of the 
County Court in this proceeding for specific performance on 
the same footing as an order for the sale of land; and for 
that reason, among others, it was important in this case to 
exhibit fully what was the ultimate decision of this court on 
that subject in Alexander v. Maverick, 18 Tex., 179, and other 
subsequent cases. 

The law of 1848, authorizing a specific performance and a 
partition, is found in two sections, 53 and 106, in the general 
act entitled «An act to regulate proceedings in the County 
Court pertaining to the estates of deceased persons.” (Pas- 
chal’s Dig., p. 300.) 

There is nothing in the proceeding itself that renders it 
exceptional, by being more difficult, or by requiring higher 
or more extensive powers than other proceedings in said 
court. 

In answer to another objection to the validity of these two 
orders, in connection with the one now being considered, we 
have authority for the suit to embrace both a specific per- 
formance and a partition, as provided in these two sections 
of the act of 1848, both in the County,Court and in the Dis- 
trict Court, when brought, on a bond or written agreement 


¢ 


for title to an undivided interest, against an administrator. 
The case of Peters v. Phillips, 19 Tex., 70, was a suit against 
the administrator in the County Court, by one holding a writ- 
ten agreement for two sections of land, to be taken out of a 
league of land. It was held by the Supreme Court that the 
suit Was maintainable under the act of 1848. There was no 
citation to the heirs. There was nothing said about the in- 
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congruity of the proceeding, embracing the remedies of spe- 
cific performance and partition. The suit was brought in. 
1855. It was, on appeal, reversed and remanded, to enable 
the plaintiff to prove more fully the consideration, which had 
not been properly averred in his petition. 

The case of Tumlinson v. York, 20 Tex., 694, was a similar 
suit, with a similar result. 

The case of Ottenhouse v. Burleson was a suit.in the District 
Court against an administrator, for specific performance of a 
verbal contract for the sale of land. Justice Lipscomb, in 
giving his opinion, that the suit was defective in not joining 
the heirs, which the majority of the court did not agree to, 
referred to the fifty-third section of the act of 1848 as author- 
izing a suit for specific performance on a bond against the 
administrator: Held, That the suit was well brought. (11 
Tex., 87.) 

In the case of Shannon v. Taylor, 16 Tex., 414, it was held, 
that a judgment of the District Court in favor of Taylor, 
against the administrator of an estate on a bond for an undi- 
vided half of a league of land, without joining the heirs, was 
valid, when collaterally attacked. (See, also, Baker v. Coe, 
20 Tex., 435; Holt v. Clemmons, 3 Tex., 427, 428.) 

In this discussion upon what must appear of record to sus- 
tain the validity of the orders of the County Court, it must be 
understood to apply to cases wherein their validity is called 
in question in a collateral action. In a direct proceeding, as 
on appeal or certiorari, the rule is different. (Flanagan +. 
Pierce, 27 Tex., 78; Peters v. Phillips and Tumlinson v. York, 
above quoted.) 

As to the validity of the third order of the County Court 
embraced in the charge, which was made in 1870, upon a 
grant of administration upon the Trudo estate about twenty 
years after the last order shown in it, and that for the purpose 
of causing the administrator to execute a deed to the land in 
controversy, we think it unnecessary to decide definitely, 
further than to express an inclination of opinion, which is 
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expressed only that it may not be misconceived by the en- 
tire absence of expression, that too great a length of time had 
elapsed to justify the reopening of the administration without 
a better reason than any that is exhibited in the record, ac- 
cording to the numerous decisions of this court, which will 
be cited without comment. (Fisk v. Norvel, 9 Tex., 13; 
Boyle v. Forbes, 9 Tex., 41; Hurt rv. Horton, 12 Tex., 288; 
Easterling v. Blythe, 7 Tex., 210; Rose v. Newman, 26 Tex., 
131; Withers v. Patterson, 27 Tex.,491; Wardrup v. Jones, 
23 Tex., 489.) 

We think there was no error in admitting the evidence 
excépted to, nor in the charge of the court; and therefore the 
judgment is affirmed. 

AFFIRMED. 





Houston AND Texas CentrRAL R. W. Co. v. Russert ADAMS. 


1. RESPONSIBILITY OF RAILWAY FOR DELIVERY OF Goops.—A rail- 
Way company, as common carrier, is responsible for the delivery of 
goods shipped by it to the consignee; and the company is liable on 
delivery to any one else. 

2. CHANGE OF LIABILITY BY RAILWAY TO THAT OF WAREHOUSE- 
MAN.—The statute (Paschal’s Dig., 445) altering the liability from 
that of common carriers to that of warehouseman, does not apply 
where no effort was shown to notify the consignee of the arrival of 
the goods shipped. 

.3. LIMITATION.—The statute of limitations will not run, in the absence 
of knowledge on part of the owner of the conversion of his goods, 
until a reasonable time elapses for ascertaining the facts. 

4, SAME—FACT CASE.—Where goods were improperly shipped from 
Brenham, ‘Texas, on 23d January, 1871, and were lost; the owner 
was residing near Bremond, in Texas, and brought suit February 
6, 1873, there being no evidence of his actual knowledge: Held, 
That a verdict for plaintiff, disregarding the plea of two years’ lim- 
itations, was properly found. 


Error from Washington. Tried below before the Hon. 
I. B. McFarland. 














1878.] Hf. anp T. C. R. W. Co. rv. Apams. 749 


Statement of the case. 





February 6, 1873, Russell Adams, of Robertson county, 
Texas, brought suit in the District Court of Washington 
county against the Houston and Texas Central Railway Com- 
pany for the value of two bales of bedding and one box sun- 
dries, of alleged value of $1,192, shipped on the railroad of 
defendant at [louston for Brenham. The plaintiff, Russell 
Adams, was emigrating from Georgia, and the goods in ques- 
tion were his household goods, put up carefully, and marked 
“R. Adams.” They were shipped at Columbus, Georgia. 
Plaintiff accompanied the goods as far as New Orleans, 
Louisiana, where he last saw them. He there directed them 
to be forwarded to Bremond, Robertson county, Texas, his 
destination. Defendant’s shipping agent received them Jan- 
uary 12, 1871, and shipped them to Brenham, where they 
arrived January 19, 1871. 

On authority of a letter written from Burton, and received 
by the defendant’s agent at Brenham, signed R. Adams, the 
goods were forwarded, January 23, to Burton. There they 
were delivered, March 16, 1871, to a man calling himself 
Robert Adams, who had no bill of lading or receipt for same. 
He had lived in the neighborhood of Burton for several 
mouths before receiving the goods, and remained in the 
neighborhood several months after receiving them. He was 
a day laborer, a single man; received letters from Illinois; 
dug a well for an agent of the defendant at Burton, and bor- 
rowed from him to pay the freight and charges. This man 
had spoken of receiving the packages several days before 
their arrival at Burton. On receiving them, he receipted for 
them as “ R. Adams.” 

Plaintiff demanded the goods at Bremond several times. 
(January 6, 7, 8, 9, 10, and 11, 1871.) He wrote to one 
Wilson, at Brenham, who also made demand at Brenham. 
Afterwards he sent his son, who made demand at Brenham 
and at Burton. 

Other facts appear in the opinion. 
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Sayles & Bassett, for plaintiff in error.—Plaintiff in error 
insists that the judgment of the court below in favor of the 
defendant in error, for the value of the goods, is erroneous ; 
that the liability of the plaintiff in error, under the facts of 
this case, was changed from that of a common carrier to that 
of a warehouseman, and that no such acts of negligence were 
shown as to render the defendant responsible for the loss of 
the goods. 

The statute (Paschal’s Dig., 455) provides “that railroad 
companies, having depots or warehouses for storing goods, 
shall be liable as warehousemen [are] at common law for 
goods, and the care of the same, if, after arrival at the point 
of destination, they shall use due diligenee to notify the con- 
signee, and the goods are not taken by the consignee, and 
have in consequence to be stored in the depots or warehouses 
of the common carriers.” In the absence of the statute, the 
rule is the same at common law. (Garside v. Trent and Mer- 
sey Navigation, 4 Term R., 581; Hyde v.-Trent and Mersey 
Navigation, 5 Term R., 389; McHenry v. Philadelphia, Wil- 
mington and Baltimore Railroad, 4 Harrington, 448; Thom- 
as v. Boston and Providence Railroad Company, 10 Met., 472; 
Norway Plains Company v. Boston and Maine Railroad, 1 
Gray, 263.) 

Notice to the consignee is excused when he cannot be 
found. (Fisk v. Newton, 1 Denio, 45; Ostrander v. Brown, 
15 Johns., 39.) 

The evidence in this case shows that the plaintiff was a 
resident of Bremond, in Robertson county, and never resided 
in Brenham or Burton, and the use of the utmost diligence 
would not have enabled the carrier to discover his proper 
address, no clue to which was given by the niarks on the 
goods or otherwise. The goods were received at Brenham 

‘on the 19th of January, 1871, and stored in their warehouse, 
and afterwards were forwarded to Burton on the 23d of the 
same month, where they were again stored in the warehouse 
of the company until the 16th of March. The railroad com- 
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pany, from the time the goods were so placed in their ware- 
house, ceased to be insurers, and from that date were bound 
to take common and reasonable care of them. (Story on 
Bail., sec. 444.) Common and reasonable care is that which 
men of business usually exhibit in their own affairs, and is to 
be judged of by the habits of business and general usages of 
life. (Story on Bail., sec. 11.) 

Applying this test to the delivery of the goods by plaintiff 
in error, on the 16th of March, to “R. Adams,” whose name 
was marked on the goods, is there evidence of that want of 
“common and reasonable care” which would render the 
company responsible for their value to another “R. Adams,” 
who, by a suit at law, has established his title to the proper- 
ty? The goods, as before stated, were marked “R. Adams.” 
The full Christian name or residence, which would have aided 
in identifying the consignee, was not given. By a written 
order of “R. Adams,” they were forwarded to Burton: In- 
quiry for the goods was frequently made at Burton before 
they came by a person well known in that community, where 
he had resided for months, as “R. Adams.” Would a man 
of common and reasonable care, judged by the usual habits 
of business, have delivered the goods to the claimant under 
these circumstances? It is true, that if a warehouseman de- 
livers the goods to a wrong person by mistake, he is liable to 
his bailor for their value. But that is when such delivery is 
made through negligence or want of care by the bailee, as in 
Willard v. Bridge, 4 Barb., 361, where the goods of Bridge 
were delivered to one Hurbert. The delivery of the prop- 
erty of one person to another of a different name, although 
by mistake, is evidence of the want of common and reason- 
able care; but the delivery of property marked with a par- 
ticular name, to a person to whom that name belongs, is not 
such evidence. Would a man of common and reasonable 
are, according to the usual habits of business in this country, 
require from the claimant of property in his hands for deliv- 
ery, other evidence than his identity with the name to which 
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the goods were consigned? In Sewell v. Evans and Roden 
v. Ryde, 4 Ad. & EL., (N. S.,) 626, cited in 1 Greenl. on Ev., 
575, it is held that the evidence of identity from the similarity 
of names, in an action at law, was prima facie sufficient. 

The testimony shows that the rule was familiarly acted on 
by the business men of the State, and a departure from it 
would have been regarded as just cause of complaint. 

In Chamblee v. Tarbox, 27 Tex., 139, it is said, by Mr. 
Justice Moore, that mere “similarity of name” affords evi- 
dence of identity. In that case the similarity of the given 
name of a married woman, with other circumstances, was 
sufficient evidence to establish a chain of title. If, then, iden- 
tity of name is prima-facie evidence of identity of person, can 
the delivery to the person thus identified, especially when 
there were other circumstances, as the frequent inquiry about 
the goods, possession of a printed bill of lading therefor, &c., 
to support the conclusion, be said to be negligence? * * * 


Shepard & Garrett, for defendant in error.—The railway 
company was clearly liable as common carrier. 

The liability of a common carrier, by statute of this State, 
begins on the reeeipt of the goods, and: continues until * tho 
earrier at the point of destination shall use due diligence to 
notify the consignee, and the goods are not taken by the con- 
signee, and have, in consequence, to be stored in the depots 
or warehouses of the company”; after this he becomes liable 
as a warehouseman. (Paschal’s Dig., art. 455.) This is the 
rule at common law. (Morgan v. Dibble, 29 Tex., 118; 
Powell v. Meyers, 26 Wend., 591; Redfield’s Am. Railway 
Cases, 133.) 

Railway carriers are exceptions to the general rule of per- 
sonal delivery, for they must necessarily stop at the depots 
on their respective routes, but in lieu of personal delivery, the 
law requires a notice, and nothing will dispense with that 
notice. (Michigan Central Railway vr. Ward, 2 Mich., 538.) 
There is no proof to show that any attempt was made to 
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notify plaintiff of the arrival of his goods at any point; not 
the slightest diligence isproved. * * * 

The company was responsible for the mistake of its receiv- 
ing agent. (Meyer v. Chicago & N. W. R. R. Co., 24 Wis., 
566.) 

The case of Fisk v. Newton, 1 Denio, 45, relied on by 
defendants to excuse notice because the consignee could not 
be found, does not contemplate the fortuitous circumstance 
of absence that was developed in this case after the conver- 
sion of the goods by the defendants, but rests the excuse 
upon the ground of due efforts made to find. Neither do 
the circumstances nor the opinion in Ostrander v. Brown, 15 
Johns., 39, warrant the deduction of counsel as to that case, 
but it does appear from it that a delivery to a cartman who 
had carted goods for consignees was not a sufficient delivery. 

Storing the goods by defendants in their warehouse could 
not relieve them from their liability as common carrier, until 
due diligence had been used to notify the consignee of their 
arrival. 

Defendants were bound also to deliver the goods to the 
proper owner. “Common carriers deliver property at their 
peril, and must take care that it is delivered to the right per- 
son; for if the delivery be to the wrong person, either by 
innocent mistake or through fraud of third persons, as upon 
a forged order, they will be responsible, and the wrongful’ 
delivery will be treated as a conversion.” (McEntee v. The 
New Jersey Steamboat Co., 45 N. Y., 34; citing Hawkins v. 
Hofiman, 6 Hill, 586; Powell v. Meyers, 26 Wend., 290; 
Devereux v. Barclay, 2 Barn. & Ald., 702; Guillaume v. Ham- 
burg and American Packet Co., 42 N. Y., 212; Duff v. Budd, 
3 Brod. & Bing., 177; Blumenthal v. Brainerd, 38 Vt., 402.) 

As to usage in Winslow v, The Vermont and Massachusetts 
Railroad Co:, 42 Vt., 700, it was urged that .the defend- 
ants could not, even as common carriers, be held liable for 
delivering the goods to the wrong party, if they deliver them 


in the customary manner and in the usual course of business. 
48 
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The court say: “ We think no such exception to the common- 
law rule can be made. The carrier is under the same con- 
tract obligation or duty to deliver the goods safely that he 
is to carry them safely. The law fixes these duties upon the 
carrier, and he cannot relieve himself from them by proving 
his usage.” 

In Stephenson +. Hart, 4 Bing., 476, a box addressed to 
J. West was sent to a person signing himself J. West to a 
letter requesting it to be sent to the “ Pea Hen,” a public 
house in St. Albans. The carriers were held liable to the 
plaintiff for its value. 

The identity of name in Sewell v. Evans and Roden v. 
Ryde, cited in 1 Greenleaf on Evidence, 575, where there is 
no circumstance to: raise a question, is something from which 
inference may be drawn. But these are cases where the 
parties are sought to be charged on contract, and the learned 
judge very pertinently answers the question why they should 
be required to prove a negative, that it would be so easily done. 
In this case, the beneficiary of the goods colluded with the 
defendants in establishing his identity, and thereby the real 
owner must be estopped from setting up a claim to them. 
John Smith’s goods would be common property, with a ten- 
ure as uncertain as that of an umbrella or a green veil. * * * 

Carrier may withhold the goods from the proper consignee 
until he obtains proper evidence of his identity. (Finn v. 
Western Railway Co., 102 Mass., 283; McEntee rv. N. J. 
Steamboat Co., 45 N. Y., 34.) 

2. If the court should believe that the verdict cannot be 
sustained on the first ground, it can readily be supported on 
the second. 

The instruction to the jury was, that the liability of the car- 
rier ceased if demand was not made in a reasonable time, 
and the liability of warehouseman began, and this responsi- 
bility was for “ ordinary diligence,” which was detined to be 
“such as a prudent man would use in the transaction of his 
> Under this charge, it was for the jury to say, 


own ‘business.’ 
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“under all the evidence in the case,” whether or not this or- 
dinary diligence had been exercised. (Morgan rv. Dibble, 29 
Tex., 120, 121.) Their verdict is in accordance with the facts 
and the law of the case. Warehousemen are responsible for 
delivery to wrong persons. (Devereux rv. Barclay, 2 Barn. 
& Ald., 702.) Warehousemen are not only responsible for 
losses which arise by their negligence, but also for losses oc- 
casioned by the innocent mistake of themselves and of their 
servants in making a delivery of the goods to a person not 
entitled to them. (Story on Bail.. see. 450.) 

We have seen, in Winslow v. The Vermont and Massa- 
chusetts Railroad Company, that the defendants, as carriers, 
eannot be relieved by proving their usage, 

So the law fixes the duty of warehousemen; and because 
defendants were in the habit of delivering goods to well- 
known business men without requiring the production of a 
receipt, they cannot be excused for delivering them to a per- 
son comparatively unknown, and with no fixed place of resi- 
dence or business. And the usage proved by the station 
agent, Van Hutton, was that freight was delivered only to 
well-known business men without requiring the production of 
a receipt. This is a general rule with railroad and express 
companies, and with banks. 

No identification is required of well-known persons, and 
yet no strange or irresponsible person could receive a package 
or get a draft cashed without identification. * * * 


Sayles & Bassett, in reply.—The plaintiff was guilty of con- 
tributory negligence, by marking the goods “ R. Adams,” 
and failing to designate with sufficient certainty the full 
name of the consignee. 

In Congar v. C. & N. R. W. Co., 24 Wis., 157, an action 
for lost goods, the place of destination as marked upon the 
goods was “ Iuka, Iowa.” There were in the State of Iowa 
two towns named Iuka, one in Keokuk county, and the other 
in Tama county. It was held that the failure to state the 
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name of the county, or otherwise to indicate in what part of 
the State the Iuka intended was situated, was such negligence 
on the part of plaintiff as precluded a recovery. That was a 
far stronger case against the carrier than the case at bar; for 
there it was shown that the company’s agents—not those, 
however, engaged in making the particular shipment, but 
others along the line of the road—knew the location of the 
Tuka intended and the station at which freight for that place 
should have been delivered; while here no such fact was 
alleged or proved. 

Besides, the fact that there were two towns of the same 
name in the State might well be presumed to be known to 
the citizens thereof; while the fact that there were two men 
to whom the description “ R. Adams” would equally apply 
could hardly be presumed, in absence of testimony charging 
the defendant with such knowledge. 

But in the case at bar, by reason of the fault of the plain- 
tiff and his agents at Galveston in forwarding, the place of 
destination was negligently given as Brenham, instead of 
Bremond. 

Since our original brief was filed, the following additional 
authorities, in support of the proposition that identity of 
name is prima-facie evidence of identity of person, have 
fallen under our notice: Garwood v. Garwood, 29 Cal., 515; 
Thompson v. Manrow, 1 Cal., 428. 

It seems clear, under the authorities, that upon the facts 
of this case the appellant’s liability as a common carrier had 
been discharged before the loss, and that his liability after 
the loss was that of a warehouseman, and not a carrier. 

The rule of ordinary diligence exacted of bailees in gen- 
eral, including warehousemen, is satisfied when the party acts 
on a prima-facie case. 

To constitute the gross negligence necessary to charge 
them, they must have had actual knowledge, or have been 
charged with actual knowledge, of facts from which notice 
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might be fairly inferable. Nothing of the kind appears in 
the case. 


Moore, Associate Justice.—By the contract upon which 
this action was brought, the plaintiff in error undertook and 
bound itself, as a common carrier, to safely carry from the 
city of Houston, in Harris county, and deliver at its depot in 
the town of Brenham, the goods for the value of which the 
defendant in error brought this suit. 

It appears from the receipt given by the forwarding agent 
of plaintiff in error at Galveston, January 12, 1871, that the 
bales and box containing the goods to recover the value of 
which this action is brought were marked “ R. Adams, Bren- 
ham, Texas”; but we cannot infer from the record that the 
identity or ownership of them by defendant in error was other- 
wise disclosed, or that the place of residence of the consignee 
was known to plaintiff in error, or its agents who forwarded 
or received the goods, either at Brenham or Burton, where 
they were lost. 

The statement of facts shows that on the 19th of January, 
1871, the goods arrived at Brenham, and were placed in 
plaintiff’s depot at that place ; but, on a letter from some one 
signing himself * R. Adams” requesting it, they were, on the 
25d of the same month, forwarded to Burton, where they re- 
mained in plaintiff's depot until the 16th of March, 1871, 
when they were delivered to Robert Adams, who receipted 
for them by writing his name R. Adams in plaintiff's freight 
book, opposite the entry therein of said articles. The Robert 
Adams to whom the goods were delivered is shown to have 
been about Burton for a month or two previous to the deliv- 
ery of the goods to him, or it may be for that time prior to 
their arrival at Burton; and he remained there for several 
months subsequently. THe seems to have been an ordinary 
laborer. His occupation during a part of the time was that of 
digging a well for one of defendant’s agents or clerks at that 
place. It is shown that he had frequently inquired for the 











Ii. anp T. C. R. W. Co. v. Apams. [Austin Term, 





Opinion of the court. 





goods previous to their arrival, stating that they had been 
shipped to Brenham, but that he had requested defendant’s 
agent at that place to forward them to Burton. 

Subsequently to the delivery of the goods to Robert Adams 
at Burton, and probably a month or two after he had left 
there, the defendant in error, discovering that they had been 
forwarded, as we may infer, by mistake of the forwarding 
agent of the Morgan line of steamers at Galveston, (and who 
must be regarded as also defendant’s agent.) to Brenham, 
instead of Bremond, demanded them of plaintiff in error at 
Brenham, and also at Burton, having previously made re- 
. peated applications for them at Bremond. Failing, however, 
to receive the goods at either place, on the 6th of February, 
1873, he instituted this suit. 

Admitting that the mistake in freighting the goods to Bren- 
. ham, instead of Bremond, cannot be imputed to defendant, 
still it cannot be denied that defendant was bound as a common 
carrier to deliver the goods in Brenham to the real consignee 
to whom they in fact belonged, and that the delivery of them 
to any one else was a violation of the contract, which entitled 
the owner to an action tor their value. The case of Winslow 
v. The Vermont and Massachusetts Railroad Company, 42 
Vt., 700, is strictly in point, and fully sustains this proposi- 
tion. 

It is there said: “It has been urged, that the defendants 
cannot, even as carriers, be held lable for delivering the 
goods to the wrong party, if they deliver them in the cus- 
tomary manner and in the usual course of business. We 
think no such exception to the common-law rule can be made. 
The carrier is under the same contract, obligation, or duty 
to deliver the goods safely that he is to carry them safely. 
The law fixes these duties upon the carrier, and he cannot 
relieve himself from them by proving his usage. It is true, 
as urged, that it is not as customary for other carriers, as it 
is for express companies, to oblige themselves to look up the 
owner and consignee, and deliver the goods to him at his 
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residence or place of business. But all classes of common 
carriers are responsible, and equally responsible, for a loss 
of the goods by delivery to the wrong person.” And says 
the court in McEntee v. The New Jersey Steamboat Com- 
pany, 45 N. Y., 34: “Common carriers deliver property at 
their peril, and must take care that it is delivered to the right. 
person; for if the delivery be to the wrong person, either by 
an innocent mistake or through fraud of third persons, as 
upon a forged order, they will be responsible, and the wrong- 
ful delivery will be treated as a conversion.” Numerous 
other cases to the like effect might be easily cited, but it is 
unnecessary. The proposition is too elementary to require it. 
(Story on Bail., sees. 540, 543, 5450.) 

It certainly follows, if the carrier is guilty of a conversion 
of the goods by delivering them to the wrong person, though 
he has acted in good faith and with due caution, he is equally 
so When he forwards them from their point of destination 
elsewhere on the order of any one but the party to whom 
they should have been delivered. (Stephenson v. Hart, 13 
E. C.L., 596.) The consignee is entitled to receive his goods 
at the place where the carrier undertook and bound himself 
to deliver them, and is under no obligation to seek or de- 
mand them elsewhere. Nor can he be held bound by, or be 
supposed to have consented to, their improper shipment or 
delivery by the carrier, merely by following them to the 
point to which they have been improperly forwarded, or by 
demanding them from the party to whom they were wrong- 
fully delivered. 

But plaintiff in error maintains that its liability to defend- 
‘ant in error as common carrier, in respect to these goods, had 
ceased even before they were forwarded to Burton; and if 
not, it certainly had before they were delivered at Burton to 
Robert Adams. In order to determine whether plaintiff in 
error incurred any liability to the owner by forwarding the 
goods to Burton and delivering them after their arrival there 
to said Robert Adams, it is maintained that recourse must be 
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had to the law applicable to warehousemen, and not to that 
to which carriers are held subject. But let us see if it is true 
that defendant’s liability as carrier for the delivery of these 
goods had ended before they were delivered to the pretended 
owner at Burton, or would when they were forwarded from 
Brenham. 

‘When the course of business of the carrier is such as will 
not ordinarily admit of a personal delivery of the goods to 


the consignee, there seems to be some conflict in the adjudg- 


ed cases as to the precise time and circumstances when the 
liability of. the carrier as such ceases and that of. warehouse- 
man begins; but whatever difficulty may be found in deter- 
mining this point at common law or in reconciling the different 
decisions regarding it, is eliminated in this State by statute, 
by which it is clearly and definitely determined. 

Section 4 of the act concerning common carriers, and defin- 
ing their liabilities in certain cases, (Paschal’s Dig., art. 455,) 
reads as follows, to wit: ‘Railway companies and other com- 
mon carriers having depots or warehouses for storing goods, 
shall be liable as warehousemen as at common law for goods, 
and the care of the same, stored in such depots or warehouses 
before the commencement of the trip or voyage on which 
said goods are to be transported; but shall be liable as com- 
mon carriers from the commencement of the trip or voyage 
until the goods are delivered to the consignee at the point of 
destination. If the carrier at the point of destination shall 
use due diligence to notify the consignee, and the goods are 
not taken by the consignee, and have in consequence to be 
stored in the depots or warehouses of the common carriers, 
they shall thereafter only be liable as warehousemen.” 

Evidently, by the plain language of this statute, the com- 
mon-law liability of the carrier continues until the goods are 
delivered to the consignee, unless due diligence has been used 
by the carrier to notify him of the arrival of his goods, and 
he has failed to take them away. What are the essential 
facts constituting the diligence required by the statute, must 
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obviously depend in some degree upon the facts and circumn- 
stances of each case in which it is to be shown, and upon the 
custom and usage of business at the place of delivery. (Blu- 
menthal v. Brainerd, 38 Vt., 402.) But we need not specu- 
late in this case as to what are the essential facts which must 
be shown to establish the fact that due diligence had been 
exercised to notify the consignee of the arrival of his goods, 
_as there is no pretense that any effort whatever was made to 
ascertain defendant’s residence, or to give him notice of their 
arrival at their point of destination. If any effort at diligence 
had been made, it might have been necessary to pass upon 
its sufficiency; but as none whatever was used, or even at- 
tempted, there can be no reasonable pretense that defendant 
did not continue to hold the goods as carrier. (Michigan 
Central Railroad Co. v. Ward, 2 Mich., (Gibbs,) 538.) 

But if defendant’s liability was merely that of warelouse- 
man, would the facts shown in the record have justified the 
forwarding of the goods from Brenham, or the subsequent 
delivery of them to a party in whom the evidence fails to 
show anything more than a mere pretense of right to them ? 
While a warehouseman may no doubt be fully justified in 
many instances in delivering freight to well-known and re- 
sponsible business men residing in the immediate vicinity of 
the place to which goods are sent, we think there can be no 
hesitancy in saying that it was gross negligence to deliver 
goods of the description and value of these to a man without 
family, or settled place of residence, or permanent occupation, 
who held no receipt or bill of lading for them; and this, too, 
in the absence of facts or circumstances of any kind tending 
to show that he either owned or had any connection with 
them, except his statement, before the arrival of this particu- 
lar freight, that a lot of freight belonging to him had been 
shipped to Brenham, and that he had ordered it forwarded to 
Burton, and the bare fact of the similarity of his surname 
and the initial letter of his Christian name with that of the 
consignee; and certainly nothing whatever is shown to have 
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warranted defendant in forwarding the goods from Burton, 
It does not appear that defendant’s agents knew, or had even 
ever heard, prior to the receipt of his letter, that such a per- 
son as “Kt. Adams” was residing there, or could rightfully 
lay any claim to these goods. 

The only remaining question is,—Was the action barred 
by limitation when the suit was brought? “There is no pre- 
tense that it was, unless defendant was guilty of a conversion 
of the ‘goods when they were forwarded to Burton on the 
order of R. Adams; but if so, certainly the statute would 
not begin to run against plaintiff until he had notice of 
their conversion, or the lapse of time had been sufficient to 
charge him with notice of it. It is not pretended that plain- 
tiff is chargeable with actual knowledge of the conversion in 
time to complete the bar before the commencement of his 
suit; and certainly we cannot say that the mere lapse of time 
from the 23d of January to the 6th of February is suflicient 
to raise a presumption that he must have known of the con- 
version of the goods, which we must do before we can reverse 
the judgment on this ground. When actual knowledge of 
the conversion is not shown, the statute cannot commence 
to run against the consignee before it was his duty to apply 
for the delivery of the goods. The time within which the 
owner is bound to apply for or demand them, evidently 
depends upon the terns of the contract under which they 
were freighted, the usual length of time required to transport 
freight from the place of delivery to its point of destination, 
- the reasonable course of business at the place of its delivery, 
_and other attending circumstances. These facts and circum- 
stances, however, were not developed or exhibited upon the 
trial, as they should have been, by defendant, upon whom the 
affirmative of this issue rested. Whatever, therefore, may 
be the real facts, the evidence before them would not have 
warranted the jury in tinding the action barred. 

There is no error in the judgment, and it is therefore 


AFFIRMED. 
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Tue State or Texas v. THomas BAKER ET AL. 


1. ASSESSMENT OF TOWN LOTS.— The lots into which town or city 
blocks are subdivided, are generally regarded as separate and dis- 
tinct tracts or parcels of land, as much so as separate and distinct 
though adjoining surveys or grants in the country; and each lot 
should be separately assessed. 

2. LIEN ON REAL ESTATE FOR TAXES.—The lien given by sections 
19-22 of article 12 of the Constitution of 1869, is a charge merely 
upon each separate tract for the tax assessed against it. 

3. SAME.—A. suit to foreclose such-tax lien, brought for a gress sum 
alleged to be assessed against several lots in a block, cannot be 
maintained. 

4, APPROVED.—Clegg v. The State, 42 Tex., 605, approved. 


APPEAL from Galveston. Tried below before the Hon. A. 
P. MeCormick. 


Walter Gresham, for the State. 
L. E. Trezevant, for appellees. 


Moore, AssoctatE Justice.—This is a suit on behalf of 
the State, brought by the district attorney October 24, 1874, 
in the District Court of Galveston county, for the collection 
of the ad-valorem and one-eighth of one per cent. school tax 
for the year 1871, and interest thereon at the rate of ten per 
cent. per annum from January 1, 1872, assessed against ap- 
pellees as the owners of lots numbers 1, 2, 3, 4, 5, 6, and 7, in 
block number 255, in the city of Galveston. 

It is alleged in the petition, as we infer from the agreed 
statement upon which the case comes before us, that said lots 
were “assessed in bulk as of the value of $5,950,” ae that 
a lien for the aggregate amount of tax sued for, viz., $37.39, 
and interest thereon as aforesaid, is sought to be hia in 
like manner against the entire property. but whether this 
aggregate value of the property and total amount of tax was 
ascertained by adding up the assessed value of each of said 
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lots, or by valuing and assessing them in bulk as a whole, 
is not shown; or whether said lots constituted the whole or 
a part of said block, and had been listed by the owners as 
one tract or parcel of land, though designated and described 
by the numbers of the lots and block for its identification, 
or whether it was thus assessed by the’ assessor, is not made 
to appear. 

Each lot into which town or city blocks are subdivided, 
is generally regarded as a separate and distinct tract or par- 
‘cel of land, as much so as separate and distinct though 
adjoining surveys or grants in the country, and should ordi- 
narily be separately assessed -for the taxes with which it is 
properly chargeable,—as was, in effect, held by us in the case 
of Clegg v. The State, 42 Tex., 605; and the lien given by 
the Constitution (Const. 1869, art. 12, sees. 19-22) is a charge 
merely upon each separate tract for the tax assessed against 
it. The decision in that case we regard as decisive of this 
one, and requires an affirmance of the judgment. 

We are not to be understood, however, by anything which 
we now or have heretofore said, as either holding or intimat- 
ing that either lots or blocks in a town or city, or originally 
distinct and separate surveys or grants in the country, if listed 
and assessed by the owner, or with his knowledge and appro- 
bation, as a single tract or parcel of land, may not be subject 
to a lien for the aggregate tax thus assessed; or that two or 
more originally separate tracts or parcels of land, either in 
town or country, may not be so used and oceupied by the 
owner as to warrant their assessment as a single tract. This 
is rot the question presented for our determination by this 
record, and it will be time enough to consider it when we 
are called upon to do so. While the record may not posi- 
tively evidence either hypothesis which we have suggested, 
the presumption which we must indulge in favor of the cor- 
rectness of the ruling of the court below requires us to do so. 

There is no error in the judgment, and it is affirmed. 


AFFIRMED. 
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W. A. Locxart v. WILLIAM STUCKLER ET AL. 


1. RETAXING COSTS —INJUNCTION.—An injunction suit, by a defend- 
ant in execution, brought against the district clerk and the plaintiff 
to restrain the collection of an execution for costs, on the alleged 
illegality of some of the items in the bill of costs, is in effect but 
a motion to retax the costs, and should be treated on the hearing 
as such, 

2. SAME.—It was improper to enjoin items in such costs bill against 
which there was no complaint. 

3. AUDITOR.—It was improper in such case for the court to appoint an 
auditor to retax the costs. It was the duty of the court, on motion, 
to retax the costs. 

4. DAMAGES.—It was error to render judgment, on the dissolution of 
such injunction, for damages, 

5, INTEREST NOT ALLOWED ON COSTS.—So, also, it was error to render 
judgment for interest. Costs do not bear interest, and the judgment 
dissolving the injunction does not alter the relation of the parties. 


Error from Medina. Tried below before the Hon. J. J. 
Thornton. 
The facts sufficiently appear in the opinion. 


W. B. Leigh, for plaintiff in error. 


Walton, Green & Hill, for defendant in error. 


Roserts, Cuter Justice.—This suit was begun by injunc- 
tion against a clerk to supersede an execution issued for 
costs. The petition alleged that some of the items in the 
cost bill were incorrect, and prayed for a retaxation of the 
costs. The plaintiff who recovered the judgment in the for- 
mer suit was made a party defendant in this suit with the 
clerk. The clerk answered the charges of the bill of injune- 
tion at length, and the other defendant answered that he 
believed the bill of costs to be correct. Before the final 
trial, the court appointed an auditor to retax the costs, and 
required him to report his action under the order to the 
court. The court, as recited in the judgment, proceeded to 
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hear the case on the evidence adduced by each party and 
the report of the auditor, and rendered judgment in favor of 
the clerk, and against the plaintiff, for costs for a larger 
amount than that designated in the cost bill, with ten per 
cent. damages on the amount found. This judgment. was 
rendered to bear interest from date, and was rendered against 
both the principal and securities on the injunction bond. 

The defendant in the injunction suit, as appears from the 
bill of exceptions, objected to the appointment of an auditor, 
and on the coming in of his report objected to it, because 
it was too general; that it failed to specify items, and that it 
was not framed in “such a way as to be comprehensible.” 
The objections were overruled, and the report read on the 
trial of the case, as is shown by the judgment for damages 
and interest. 

It will not do to regard the petition in this case as a bill in 
equity, but rather as a motion to retax costs, with an order or 
mandate of the court from which the execution issued to 
supersede the execution until the motion could be tried. In 
granting such order, (or injunction, as it is called in this suit,) 
_only such parts of the costs should be superseded as are shown 
in the complaint to have been illegal; as to the rest, it should 
have remained unaffected, to be collected under éxecution 
unless paid. 

If this should be regarded as a bill in equity, not only the 
clerk and former plaintiff should have been made parties, 
but the sheriff, witnesses, and all who had an interest. 

Though there may be no objection to the use of the in- 
junction, as it is called, as a process to effect a temporary stay 
of execution, still the form in which this proceeding has been 
instituted should not be allowed to vary the substance of the 
real remedy, which is the retaxation of costs. 

In a proceeding of this sort, we do not think it was proper 
to appoint an auditor to retax costs; that was the business of 
the court. The province of an auditor is to aid the court in 
the presentation of facts to the jury, in matters of account 
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and the like, in such way as that they may be readily under- 
stood. : 

We are of opinion that the judgment allowing damages 
on costs ascertained to be due, and interest on the judgment 
rendered, was error. The statute relating to injunctions, 
which provides for the assessment of damages, excludes costs 
as a subject on which damages can be rendered in any case 
of injunction; and there is no more reason for rendering jadg- 
ment for damages, when the execution embraces the collee- 
tion of the principal and the cost, than when the execution is 
for the costs alone, it being indorsed on the execution that 
the principal and interest have been paid. 

In this case the costs should have been retaxed by the 
court, and execution ordered for the proper amount, and this 
was all that should have been done. 

Judgment reversed and cause remanded. 


REVERSED AND REMANDED. 





J. B. Lacoste v. JAMEs Durry. 


1. LITIGATION FOR AN OFFICE CEASES WITH THE OFFICE, — Pro- 
ceedings were brought by a claimant to an office against an incum-. 
bent. After the expiration of the term of office has expired, no judg- 
ment could be rendered to put the claimant into the office. This 
ordinarily is good reason for not rendering a judgment ; and this is 
especially the case in mandamus and information in the nature of a 
quo warranto for an office the term of which has expired. 

2. SAME—LIABILITY FOR CosTs.—It has not been customary for this 
court to decide questions of importance after their decision has be- 
come useless, merely to ascertain who is liable for cost. 

3. FACT CASE.—A litigation for the office of county treasurer dismissed, 
because the term of the office sought had expired. 


Appeat from Bexar. _ Tried below before the Hon. George 
Ii. Noonan, 
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J. P. Simpson, for appellant. 
Waelder & Upson, for appellee. 


Roserts, Curer Justice.—This is a suit for mandamus, 
instituted in the District Court on the 24th of January, 1874, 
there tried, and the appeal therefrom filed in this court on 
the 8th of June, 1874. The object of the suit was to have 
determined whether James Duffy, having been elected county 
treasurer in November, 1872, held the office two years from 
that time, or only one year, and until J. B. Lacoste was 
elected to the same office at the general election held on the 
2d of December, 1873, the term of said office, as prescribed 
by law, being two years, and the office having been created 
and made elective by statute. 

From some cause not now known, the case was not deter- 
mined at the term of this court to which it was returned, 
although good briefs were filed on both sides. It would then 
have involved a practical question; and it is to be regretted 
that it was not then decided. It was not reached in its order 
of filing on the docket until the last term of the court, when 
it was referred back to counsel, to learn from them whether 
or not it was considered important to the parties to have the 
question of law investigated and decided by the court; and 
there being nothing further proposed by counsel, it is pre- 
sumed that the case now is regarded as involving nothing 
more than the cost, as the term of office has long since ex- 
pired; and if the judgment should be reversed, there could 
be no judgment rendered now to put J. B. Lacoste into the 
office, and that is ordinarily a good reason for not rendering 
a judgment. - (High on Ex. Rem., see. 14; 9 La. An., 513.) 

This is especially the case in mandamus and information 
in the nature of a quo warranto for an office the term of which 
has expired. (High on Ex. Rem., sec. 633; Morris v. Under- 
wood, 19 Ga., 559; People v. Sweeting, 2 Johns., 184; Peo- 
ple v. Hartwell, 12 Mich., 508.) Supreme Courts have some- 
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times decided such a question merely with reference to the 
cost. (12 Ohio, 150.) 

It has not been customary in this court to decide questions 
of importance after their decision has become useless, merely 
to ascertain who is liable for the cost. The amount of busi- 
ness of practical importance would forbid that the time of the 
court should be so oceupied. 

As the condition of the case is now such that the court 
could not render an effective judgment upon its reversal, the 
case is dismissed. (See Gordon v. The State, 47 Tex., 208.) 


DISMISSED. 





Tuompson & ApkrInson v. Rice & Davis. 


1. PRACTICE IN SUPREME CoOURT—ERROR.—The plaintiff in error is 
held to reasonable diligence in causing the writ of error to be issued 
and served? If, for want of diligence, a term is missed, the writ of 
error brought to the sueceeding term will be dismissed. 

2. NEGLIGENCE IN SERVICE OF CITATION IN ERROR.—Judgment was 
rendered February 5, 1875; petition and error bond filed January 
24, 1877; citation in error was issued and served Mareh 29, 1877, 
less than twenty days before the first day of the assignment em- 
bracing the county where the judgment was rendered; the tran- 
script was filed at the term thereafter: Held, That as by the negli- 
gence of the plaintiff in error a term was lost, a motion to dismiss 
should prevail. 


Error from Washington. Tried below before the Hon. I. 
B. McFarland. 
The facts are given in the opinion. 


Sayles & Bassett, for motion. 

I. The writ of error is barred by failure to issue the cita- 
tion. (Paschal’s Dig., 4616.) 

The statute (Paschal’s Dig., 1495) requires the clerk, upon 


the filing of the petition for writ of error, to issue a citation. 
49 
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Argyment for the motion, 


This court has held that the citation must be issued imme- 
diately. (Wheeler v. The State, 8 Tex., 228.) It has also 
been held by this court that limitation. is not interrupted by 
the filing of the petition, when process by the direction of the 
parties was not issued before the bar was complete. (Mad- 
dox v. Humphries, 30 Tex., 494; Hoffman v. Cage, 31 Tex., 
595.) | 

In Board v. T. & P. R. W. Co., 46 Tex., 316, it is said that 
lis pendens at common law dates from the issuance and ser- 
vice of process. But it may be that public policy, from which 
this rule springs, should give it effect with us from the filing 
of the suit, if due and reasonable diligence in procuring ser- 
vice and prosecuting the suit is shown. In the ease at bar, 
-there was a delay of sixty-four days, within which time two 
citations could have been issued and returned. Was not that 
unreasonable delay ? 

The decision in Lee v. Wilkins is not in conflict with the 
above-cited authorities. In that case there was a delay of 
nineteen days only, within which time a return of the writ 
could not have been compelled, and the citation was issued 
and served nearly seven months before the writ was barred. 

In the case at bar, judgment was rendered February 4, 
1875; citation issued and served March 29,1877. In Lee . 
v. Wilkins, judgment was rendered October 9, 1874; citation 
issued and served April 10 and 11, 1876. 

Il. The citation issued on the 29th of March, 1877, was 
made returnable to the first Monday. of April, 1877, a term 
at which the transcript could not have been filed, a term at 
which plaintiff was not bound to appear, and a term to which 
the defendant could not be compelled te appear. The stat- 
ute (Paschal’s Dig., 1495) requires the clerk to issue a cita- 
tion requiring the party to appear at the next term of the 
Supreme Court after the citation is issued. Does that mean 
a term at which the plaintiff is not required to file his tran- 
script, and at which a defendant is not required to appear; 
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or does it mean the next term at which the parties must 
appear ? 

In Hendley v. Baccus, 32 Tex., 328, a writ of error was 
dismissed, because the citation did not specify the term to 
which it was returnable. Is it not a grosser error to make 
the writ returnable at a specified term, at which the plaintiff 
did not appear to prosecute his writ, and at which the defend- 
ant, if he had appeared, could not have defended the writ? 

It has been held, that a citation from the District Court 
which does not state the time and place of holding court is 
fatally defective, (Wright v. Wilmot, 22 Tex., 398; Neill rv. 
Brown, 11 'fex., 17,) and so is one that states an impossible 
time. (Covingtons v. Burleson, 28 Tex., 368.) 


P. H. & J. H. Swearengen, contra.—The ‘petition and error 
bond were filed within the two years from the date of the 
judgment, and this is all the statute requires the plaintiff in 
error to do. Paschal’s Digest, article 1495, reads as follows: 
“Upon the filing of any such petition, the clerk shall issue 
a citation, directed to the sheriff of the county where the op- 
posite party is alleged to reside, together with a copy of the 
petition, commanding him to cite such party to be and appear 
before the Supreme Court at its next term after citation is 
issued and defend said writ.” 

It is not stated that the plaintiff in error shall see that the 
writ is issued immediately, as intimated in appellant’s brief. 

It is manifest, from the language of the statute, that after 
filing the petition and bond for error, the duty of issuing the 
citation devolves peculiarly upon the clerk. He is not ex- 
cused from this duty even by express instructions from the 
plaintiff in error. (Chambers v. Shaw, 16 Tex., 146; Peters 
v. Willis, 44 Tex., 569.) 

' , The plaintiffs in error cannot be deprived of their rights 
under the statute by constructive laches of the clerk, over 
whom, in the exercise of his official duty, they have no con- 
trol. “But in such cases the defendant in error may ac- 
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knowledge service or waive the necessity of citation in error 
in the court below, or bring up the record and submit the 
case to this court as a delay case, or for revision and judg- 
ment on the merits.” (Chambers v. Shaw, 16 Tex., 145, 146; 
Peters v. Willis, 44 Tex., 569.) 

“Tn practice, the writ of error does not issue at all. The 
point of time at which it would be properly issued, if issued 
at all, would be upon the filing the petition and bond. That, 
then, may appropriately be taken as the time when the writ 
is granted, whether it be formally issued or not; and if that 
be within the two years, the remedy is not barred, but the 
party may proceed even after two years to have the citation 
served on the defendants.” (Roberts, C. J., in Crunk v. 
Crunk, 23 Texas, 605.) 

Why the clerk held up the citation, the record docs not 
disclose; ‘but the defendants in error were not residents, and 
the attorneys of record were residents of the county where 
the judgment was rendered. To dismiss this cause for appar- 
ent laches of the clerk, we submit, will be a most dangerous 
precedent. 


GouLp, AssocraTE JusticE.—The defendants in error move 
-to dismiss the writ of error, the principal ground being the 
alleged laches of the plaintiffs in error in the prosecution of 
their writ. The judgment was rendered February 5, 1875, 
and the petition for writ of error, with the necessary cost 
bond, was filed January 24, 1877, nearly two years thereafter. 
The citation was issued and served on March 29, 1877, 
over two months after the filing of the petition and bond, 
and less than twenty days before the first day of the assign- 
ment embracing Washington county. The result of the de- 
lay is, that a term of the court has been allowed to pass, the 
transcript having been filed at the present term instead of 
the term of 1877, and the plaintiffs in error appear to be re- 
sponsible for that result. The statute required the clerk to 
issue the citation upon the filing of the petition and bond, 
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and as the writ is made returnable in thirty days, the plain- 
tiffs in error had only to make inquiry at the end of that time 
to ascertain that not only was there no service, but that no 
writ had issued. Whatever might be the rule where less 
than thirty days remained for service, in order to be in time 
for the assignment at the next term of this court, there can 
be no question that the failure for sixty-four days to issue 
citation was negligence, both in the clerk and in the plaintiffs 
in error; and as that negligence has led to the loss of a term 
of court, the motion of defendants in error to dismiss the writ 
must, under former decisions, be sustained. (Wheeler v. 
The State, 8 Tex., 204; Roberts v. Sollibellus, 10 Tex., 354; 
Graham v. Sterns, 16 Tex., 156.) 
The motion to dismiss is sustained. 
SUSTAINED. 


t0BERTS, CHIEF JUSTICE, dissenting. (See separate opin- 
ion in next case.) 





W. H. Overton v. Terry & HuFrMAn. 


1. PRACTICE IN SUPREME CoURT.—Discussion as to diligence required 
of plaintiff in error to have citation in error served. 

2. SAME—WATVER.—A motion to dismiss for defective citation in error 
is a waiver of delay in its issuance, as reason for dismissing the case 
when the defective citation has been corrected. 


Error from Tarrant. Tried below before the Hon. Hardin 
Hart. 
The facts are given in the opinions. 


Good & Bower, for motion, 
Hancock, West & North, contra, 


Goutp, Assocrate Justice.—The judgment in this case 
was rendered July 18, 1873; a petition for writ-of error 
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vember 18, 1874; but no citation in error was issued until 
June 25, 1875, a term of this court having intervened. 

The transcript was filed at the Austin Term, 1876; but 
the case was, on motion of defendants in error, dismissed, 
because the citations in error were defective, being made re- 
turnable at the wrong time. ‘The plaintiff in error perfected 
service of citation in time for Austin Term, 1877; but his 
counsel who had charge of the transcript failed to file it at 
the proper time. At a subsequent day of the term, the coun- 
sel having made a sufficient excuse for their failure to file, 
were allowed to file the transcript. This was after the as- 
signment had passed; and as the counsel for defendant in 
error was not present, and had no notice of the application 
for leave to file, the court, in granting the leave, directed that 
he be notified thereof. At the present term of court, he 
appears and moves to dismiss the writ of error, for various 
grounds, and, amongst others, because of the negligence to 
issue citation from January, 1874, to June, 1875. 

It appears that a term of court was lost in consequence of 
this negligence; and, under the decisions of this court, if the 
motion made in 1876 had been to dismiss the writ of error 
because of this delay, the motion would have been sustained. 
(Wheeler v. The State, 8 Tex., 229; Roberts v. Sollibellus, 10 
Tex., 354; Graham v. Sterns, 16 Tex., 156; Thompson & 
Adkinson v. Rice & Davis, supra.) 

But no such ground was taken in that motion. The case 
was dismissed (stricken from the docket) for defective cita- 
tions in error, the plaintiff in error asking and receiving leave 
to withdraw the transcript filed, with the view of perfecting 
service. 

In response to the motion now made, it is claimed that the 
failure to make any objection to the delay in the former 
motion amounts to a waiver of the right to make such objec- 
tion, and that it is now too late for the defendants in error to 
make it available. 
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The writer is of opinion that the acquiescence of defendant 
in error in the delay, and his consequent waiver of any rights 
growing out of the laches of plaintiff in error, should under 
the circumstances be presumed; and that for that reason the 
motion should be overruled. 

MOTION. OVERRULED. 


SEPARATE OPINION OF Rogerts, CHIEF JusTIcE, in this, and 
dissenting as to next preceding case.—My opinion is, that the 
return term of a writ of error, under the statutes now in force, 
is the next term after the service of the citation or citations 
in error, provided the service is made twenty days before the 
first day of the assignment of the first term; and if service 
is made less than twenty days, it passes the first term, and is 
returnable to the next term. Acknowledgment of service 
by the attorney of defendant in error has the same effect as 
service of citation on the party, in determining the term to 
which the writ is returnable. When the petition for writ of 
error and bond is filed, when a bond is required, within two 
years from the date of the judgment, either party may exer- 
cise diligence in bringing up the case, 





the plaintiff in error 
by having citations promptly issued, and the defendant in 
error by acknowledging service. If both neglect it for one, 
two, or more terms of this court, there is no penalty pre- 
scribed by statute for such neglect; and, therefore, when 
either party shall have the service perfected, by service of 
citation or by acknowledgment of service, then, and not until 
then, under the statute, it is the duty of the clerk to make 
out the transcript; and it is the duty of the plaintiff in error 
to bring it into this court at the return term (if service is per- 
fected twenty days before the first day of the assignment) to 
which the case belongs; or, upon showing cause, he may file 
it afterwards during the term; or the defendant in error may 
then bring up the transcript to said first day of assignment; 
or if plaintiff in error fails to file the record, the defendant 
may file a certificate for affirmance. If judgment is affirmed 
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on certificate, plaintiff in error may bring up the record, and 
have it filed, and the judgment set aside, upon showing cause ; 
and if the judgment of aflirmance is less than forty days be- 
fore the end of that term of the Supreme Court, the plaintiff 
in error may bring up and file the record at the next term, 
upon showing good cause, 

Thus it is seen that the statute regulates the whole subject 
of the suing out a writ of error, perfecting it, and getting it 
into the Supreme Court, upon the hypothesis that a writ of 
error is returnable to the term of the court wherein the as- 
signment for the case comes on twenty days after the service 
is perfected, whether perfected at the first term or any other 
subsequent term, after filing the petition and error bond; and 
after it is so perfected, either party may bring up the case 
into the Supreme Court, in the manner prescribed by the 
statute. 

Any other or different view from this, has originated, I 
think, from the statutes of 1846 and 1848, that made appeals 
and writs of error returnable to the term of the Supreme 
Court “next succeeding the taking the appeal or writ of er- 
ror,” and the decisions that were made upon those statutes, 
without it being always particularly noticed that the statute 
of 1850 effected a radical change, by making the writ of 
error to be returned at the next succeeding term after cita- 
tion was served. Time and opportunity will not now permit 
me to review the cases to show this. 

Entertaining these views as to the proper construction of 
the statute, I concur in overruling the motion to dismiss 
this case. It is not upen the ground that the negligence of 
plaintiff in error was waived by not being insisted upon in 
the motion of defendants in error at a previous term, but on 
the ground that the writ of error was returnable to this term, 
it being the first term after full service of the citation in 
error, although citation might have been served sooner. 

For the same reason, I concur in the judgment affirmance 
in the cases of Wilson v. Adams, 3695; Hohenthall v. Tur- 
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nure, 3696. And for this reason, I dissent from the judg- 
ment in the case of Thompson & Adkinson v. Rice & Davis, 
No. 3729, in which the motion to dismiss is sustained by a 
majority of the court, beeause, by the negligence of the plain- 
tiff in error, the citation was not served in time for the first 
term, when by diligence it could have been served, as it may 
reasonably be presumed. 

The facts in this last case were as follows: Judgment was 
rendered on the 4th of February, 1875 ; petition and bond for 
writ of error was filed on the 24th of January, 1877. The 
assignment in the Supreme Court to which the case might 
have been returned, if service had been made twenty days 
previously, was on the 16th of April, 1877. The plaintiff in 
error had sixty-two days within which to get service to the 
first term, of which time there was a delay of sixty-three days, 
and the citation was issued on the 29th of March, 1877, which 
Was only eighteen days before the date of the assignment; 
and although the citation was served the same day, it was 
not in time for that term, but was brought up to this court at 
this, the next term, by plaintiffs in error, it being the first 
term after the lapse of twenty days from the service of the 
citation. 

In deciding that the delay of sixty-three days was negli- 
gence by which a term was missed, I understand the court 
in effect to hold that the first term after which a petition and 
bond for writ of error is filed, is the return term of the writ, 
if, by the use of reasonable diligence, the plaintiff in error 
can procure service of citation in error twenty days before 
‘the first day of the assignment of said term, and that this 
court is vested with the power to determine what acts will or 
will not amount to reasonable diligence. 

That is what I think ‘the court should not attempt to do 
under the statutes regulating the subject. 

To show what duties that rule will devolve on the court, I 
will cite the case of Lee v. Wilkins, error from Washington 
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county, decided upon a similar motion, upon the ground that 
a term had been missed by the negligence of the plaintiff in 
error, in not having citation issued immediately, as the stat- 
ute requires. 

Petition and bond for writ of error was filed on the 22d of 
March, 1876, which allowed six days within which to serve 
the citation, so as to make the case properly returnable to the 
first day of the assignment in the first term after filing the 
petition and bond, which was on the 17th of April, 1876. 
The citation issued nineteen days after filing the petition, to 
wit, 10th of April, and was served on the 11th, only six days 
before the assignment, and thereby a term was missed. The 
case being brought up,at the next term, as the return term of 
the writ, the defendant in error moved to dismiss it, because 
a term had been missed by the negligence of plaintiff in 
error, in not having the citation issued promptly. 

The failure to issue citation during six days, considering 
the promptness with which service was made when it was 
issued, may certainly be presumed to have been negligence. 
But how much negligence? Not enough, as the court held, 
to sustain the motion and dismiss the writ of error, as having 
lapsed by the negligence of the plaintiff in error. (That case, 
decided at the last term at Austin, is not reported.) 

In thig case, where there was a delay of sixty-three days 
before citation was issued, it is held that the writ had lapsed 
by negligence of the plaintiff. Of course, it would not do to 
establish a rule by these decisions that sixty-three days’ delay 
was culpable negligence if.it caused a term to be missed, and 
nineteen days’ delay would be excusable negligence in caus-' 
ing a term to be ritissed. Nor would any other numbers than 
sixty-three and nineteen answer the purpose any better. 

The statute furnishes no guide for diligence, other than di- 
recting that the citation shall issue forthwith, returnable in 
thirty days, and if not served, to be reissued; but imposes no 
terms, conditions, or penalties if it be not so issued; and 
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expressly makes it the duty of the plaintiff in error to file 
the transcript, which the clerk is directed to make out, after. 
the citation is served, at the first day of the assignment of 
the term, which is twenty days after the service of citation, 
without indicating what term that shall be, with reference 
to the date of the filing the petition and bond for the writ of 
error. 


























INDEX. 


ABANDONMENT. 
HOMESTEAD. 
LAND. 
LOCATION. 


ABATEMENT. 

A suit instituted in a State court against a debtor, and in which 
service has been obtained, does not necessarily abate for want of 
jurisdiction in the State court, when the debtor is afterwards ad- 
judged a bankrupt on a petition filed after the jurisdiction of the 
State court attached. Nor, under such circumstances, will the suit 
necessarily abate on the proving up of the claim by the creditor, or 
by his discharge in bankruptey. Coffee v. Ball, 16. 


ACCEPTOR. 
BILLS OF EXCHANGE. 


ADDITIONAL SECURITY. 

VENDOR'S LIEN. 

Where the documents evidencing a sale of lands show that a lien 
for the purchase-money is reserved on the land sold, and that addi- 
tional security, in form of a trust deed for other lands, was to be 
given, the taking of such security does not affect the lien expressed 
as reserved upon the land. ‘To such express lien, the rules of equity 
touching the vendor’s lien do not apply. Price v. Lauve, 74. 


ADMINISTRATION, 

PROBATE MATTERS. 

1. A volunteer in the Texas army, from Louisiana, was killed at 
Goliad, in 1836. In 1838, application for letters of administration 
were applied for and granted, in Harrisburg county, but letters 
never issued to the applicant. October 14, 1850, D applied for let- 
ters of administration in the same county, but showing no special 
reason for administration, it not appearing that the deceased had 
a domicil nor any property in the county. Administration was 
granted, and a headright land certificate for one-third league was 
sold. Ina suit by a holder under such sale against the heirs of the 
intestate : Held— 

s 1. Inthe absence of special reason calling for administration 
at the time, the court had no authority to grant administration. 
(781) 












ADMINISTRATION—continued. 


INDEX. 


2. It will be presumed, without clear proof to the contrary, 
that no debts existed against the estate in 1850, when letters of 
administration were sought. 

3. The county of the death of the intestate had jurisdiction 
over the estate, in the absence of domicil or of property else- 
where. 

4, Costs of an ineffectual effort to obtain letters of admin- 
istration do not constitute a charge against the estate as a debt, 
but are chargeable against the applicant. Duncan v. Veal. 603. 

2. See record of which the court say that the administration was 
evidently not for the benefit of those interested in the estate, but 
for those to be benefited by the costs of administration, or by pur- 
chasing property under sales made by it. 7d. 

3. Neither costs of an ineffectual effort to obtain letters of admin- 
istration, nor costs accruing in an administration granted, without 
existence of other debts, will form a basis for an administration. Jd. 

4. A sale by an administrator of a tract of land for the purpose 
of paying the expense of locating lands of the estate, the expenses 
being considered as one-third in value of the land so located, is not 
void, in a collateral attack, as a mode of making partition of the land, 
and giving the locator his one-third interest. Casseday v. Norris, 
613. 

5. From an order in the records of the County Court purporting 
to have been made in an estate, certified to be from such records, it 
will be presumed that the estate was open, and that the order was 
made in the regular course of proceeding in said estate. Guilford 
v. Love, 715. 

6. An order was had in 1849. A subsequent order was had in 
1870, on a reopening of the estate : Held, The excuse for reopening 
estate for purpose of completing a partition was not sufficient, that 
being the only purpose shown. Id. 


ADVANCING CASES. 


RULES. 


AFFIDAVIT OF INABILITY TO GIVE APPEAL BOND. 





An affidavit by appellants, that they were ‘too poor to give the 
appeal bond required by the statute, conditioned for the prosecution 
of the appeal with effect, and performing the judgment, sentence, 
or decree of the Supreme Court in case the decision of said court 
should be against the appellants, or to give security for the costs 
and damages of the appeal, as was required by the statute on motion 
to dismiss:”? Held, Not a compliance with the statute (Paschal’s 
Dig., art. 6180) allowing appeals, upon affidavit by appellant that he 
is ‘unable to give bond and security for costs, as may be required 
by law.” Ewell v. Anderson, 697. 











AGENT. 





NEGLIGENCE. 


AMENDMENT. 





PLEADING. 

1. In trespass to try title, a plaintiff setting up a chain of title to 
the land sued for in, his original petition, may, by amendment, de- 
seribe a tract of different location, and by other chain of title; and 
such amendment relieves the plaintiff from the allegations in his 
original petition as to his title; and he may support his title to the 
land described by any competent testimony. Hunter vy. Morse, 219. 

2. An amendment made several terms after service of citation, 
setting up new boundaries to the land sued for, and requiring differ- 
ent evidence to rebut it, is, as to the defense, material ; and it being 
made in absence of the defendant or of his attorney, and on the day 
of the trial, is ground for new trial. Cowan v. Williams, 380. , 

3. An original petition was in the usual form of trespass to try 
title. After several terms, plaintiffs, by amendment, made addi- 
tional parties plaintiffs, and claimed to be tenants in common with 
defendants, and asked partition. The plaintiffs were numerous, 
and claimed as heirs, the defendants having bought of parties recog- 
nized as co-heirs. The amendment being filed when the case was. 
called for trial: Held, A sufficient ground for continuance as sur- 
prise ; but no error was committed by the court in refusing to post- 
pone the case to a future day of the term, it not appearing that 
defendants would have been better prepared than when the case 
was called. Johns v. Northcutt, 444. 

4. A judgment rendered for plaintiff upon a new canse of action 
set up by amendment in a publication suit, and of which ameud- 
ment defendants have had no notice, will be reversed on writ of 
error. Pendleton y. Colville, 525. 

5. Such error is fundamental, and will be noticed, although not 
assigned as error. Id. 

6. See case of an amendment held to set up a new cause of action, 
and requiring notice thereof to defendants. Jd. 

7. After an attachment has been quashed for irregularity in its 
issuance, it is not error for the court to set aside the order quash- 
ing the writ, and to permit it to be amended by attaching thereto 
the proper seal of the court; nor to order that papers on which the 
attachment was issued, and which were properly filed, be indorsed 
nune pro tunc, so as to correspond with the actual filing by the 
plaintiff in attachment. Whittenberg vy. Lloyd, 633. 


ANCIENT DOCUMENT. 





1. A title bond thirty years old, produced from the proper cus- 
tody, without apparent alteration, shown to have been in the pos- 
session of the obligee within a few months of its date, recorded soon 
after its date in the proper county, acted upon and possession of the 
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ANCIENT DOCUMENT—continued. 


land taken and held by the obligee for more than twenty years, was 
admissible in evidence without further testimony. Gainer y. Cotton, 
101, 

2. A title bond purporting to have been signed by the husband 
and wife, and admitted in evidence on proof of the signatures of 
the subscribing witnesses thereto, and admitted as an ancient docu- 
ment, was attacked by testimony tending to prove that the wife’s 
name was a forgery,—goes to the jury with the testimony as to the 
forgery of the wife’s name, as evidence upon the question of genuine- 
ness of that of the husband; the husband having had the right to 
dispose of the land without being joined by the wife. Id. 

3. When written instruments are thirty years old, and have been 
found where they reasonably would be sought for, are on their face 
free from suspicion, and have been acted upon contemporaneously, 
or soon after their apparent date, they are admissible without fur- 
ther proof of genuineness or of execution. Williams vy. Conger, 
582. 

4. A power of attorney, with power of substitution, was used in 
obtaining a final title to an eleven-league grant ; the paper was found 
about forty years thereafter among the papers left by the deceased 
substituted agent : Held, That such place was a reasonable and prob- 
able place of inquiry for it, which was suflicient. Jd. 

5. Facts which may cast suspicion on such document, introduced 
by the adversary, go to the jury with the paper to be considered ; 
not as a reason for rejection of the writing as testimony. Id. 

6. See facts held sufficient evidence of an ancient instrument, 
having been acted upon soon after its apparent date. Jd. 

7. See corroborative facts held sufficient evidence of an ancient 
document being acted upon, but of which the court say: ‘* We could 
hardly hesitate to say that they were not fully sufficient to warrant 
the jury in finding they conclusively proved its due execution asa 
question of fact after it was admitted.’ Jd, 


APPEAL. 





PRACTICE IN SUPREME COURT. 

COURT OF APPEALS. 

An affidavit by appellants, that they were ‘*too poor to give 
the appeal bond required by the statute, conditioned for the pros- 
ecution of the appeal with effect, and performing the judgment, 
sentence, or decree of the Supreme Court in ease the decision of 
said court should be against the appellants, or to give security for 
the costs and damages of the appeal, as was required by the statute 
on motion to dismiss :°? Held, Not a compliance with the statute 
(Paschal’s Dig., art. 6180) allowing.appeals, upon affidavit by appel- 
lant that he is **unable to give bond and security for costs, as may 
be required by law.”? Ewell v. Anderson, 697. 
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APPEAL BOND. 

Where an injunction is dissolved, bill dismissed, and costs ad- 
judged against plaintiff and sureties on the injunction bond, such 
sureties cannot become sureties on the appeal bond of their prin- 
cipal. Daniels v. Larendon, 216. 


ARCHIVES. | 
The original of an act of sale between parties, made before a 
judge of the first instance October 15, 1835, became, by act of 
December 20, 1836, (Hart. Dig., 260,) organizing County Courts, an 
archive in the said courts, and of which certified copies may be had 
and used. Cowan vy. Williams, 380. 


ASSESSMENT OF TOWN LOTS. 

The lots into which town or city blocks are subdivided, are gen- 
erally regarded as separate and distinet tracts or parcels of land, 
as much so as separate and distinct though adjoining surveys or 
grants in the country; and each lot should be separately assessed. 
The State v. Baker, 763. 


ATTACHMENT. . 

After an attachment has been quashed for irregularity in its 
issuance, it is not error for the court to set aside the order quashing 
the writ, and to permit it to be amended by attaching thereto the 
proper seal of the court; nor to order that papers on which the 
attachment was issued, and which were properly filed, be indorsed 
aune pro tunc, so as to correspond with the actual filing by the 
plaintiff in attachment. Whittenberg vy. Lloyd, 633. 


ATTORNEY'S FEES. 

1. In cases where counsel fees may be considered in estimating 
damages, reasonable cash fees and expenses alone can be allowed. 
Railway Co. v. Oram, 341. 

2.” Where the only testimony touching the amount of counsel fees 
Was that contingent fees of one-half the amount recovered were 
usually contracted for, it was error to submit to the jury counsel 
fees as a matter to consider in finding the amount of damages. Id. 


AUDITOR, 

‘It was improper for the court to appoint an auditor to retax costs 
in an injunction suit to restrain the collection of costs alleged to 
have been improperly taxed. It was the duty of the court on mo- 
tion to retax the costs. Lockart vy. Stuckler, 765. 


BAIL BOND. 

It has been held by this court that appeals in forfeited bail-bond 
cases are to be-taken to the Court of Appeals, and not to the 
Supreme Court. Aber vy. Warden, 377. 
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BANKRUPTCY. 
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1. A suit instituted in a State court against a debtor, and in 
which service has been obtained, does not necessarily abate for 
want of jurisdiction in the State court, when the debtor is after- 
wards adjudged a bankrupt on a petition filed after the jurisdiction 
‘of the State court attached. Nor, under such circumstances, will 
_the suit necessarily abate on the proving up of the claim by the 
creditor, or by his discharge in bankruptey. Coffee v. Ball, 16. 

2. A State court in which a suit is brought will take no notice of 
proceedings in bankruptey in a Federal court, unless it is presented 
in such way as to invoke judicial action. Id. 

3. One against whom a judgment by default has been rendered 
in a State court, after his discharge in bankruptey, and in a suit 
instituted before proceedings in bankruptcy were begun, cannot ob- 
tain relief against the judgment in a subsequent proceeding, unless 
he alleges and proves some valid defense, legal or equitable, and 
shows that there was some mistake, accident, trust, or fraud, by 
which he was prevented from making his defense at the proper 
time. Id. 

4. The State courts have jurisdiction, after a bankrupt’s dis- 
charge, to enforce a vendor’s lien upon land sold by the bankrupt 
before the proceedings in bankruptey began, and against a pur- 
chaser with notice. Jackson vy. Elliott, 62. 

5. D sold to Ja tract of land, which J afterwards sold to C. 
In J’s deed, the existence of unpaid purchase-money notes, pay- 
able to bearer, was disclosed. Afterwards, in 1866, D began suit 
against J and C, to recover on the notes and foreclose the lien. 
During the pendency of this suit, in 1868,'J was adjudged a bank- 
rupt, and received his discharge in July, 1869. In December, 
1869, the bankruptey of D was suggested, and a new party (FE) was 
permitted to make himself a party plaintiff in 1871, who claimed 
the ownership of the notes prior to D’s bankruptcy, and that they 
were not scheduled in D's assets. The assignee of D was after- 
wards made a party plaintiff. The suit was dismissed as fo J on 
his plea of bankruptey, and afterwards, in 1872, dismissed entirely, 

‘‘without prejudice,’ at plaintiff’s-costs. In November, 1873. 
another suit was brought on the notes by E, against J and C, and 
to subject the land to their payment: Held— 
1. The defense that the notes did not belong to E, but to D’s 
assignee in bankruptey. cannot avail C, they being payable to 


ss 


bearer, and they not being shown to have been returned as 
assets of D, and the assiguee not being a party to the suit. 

2. The defense of res judicata cannot avail, the former suit 
having been dismissed as to J on his plea of bankruptcy, and 
as to C ** without prejudice.”? Jd. 
















BILLS OF EXCHANGE, 





1. An acceptor of bill drawn by the purchaser of machinery can- 
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BILLS OF EXCHANGE—continued. 
not, by paying the bill before maturity, change the relations of the 
original parties to it and to each other, and thus cut off the drawer 
from the defense of failure of consideration, from defects in the ma- 
chinery so purchased, Stark vy. Alford, 260. 

2. The acceptor paying before maturity is not a holder for value 
of the paper, as against the drawer. Jd. 

3. The liability of the acceptor is to pay according to the terms 
of the contract. His remedy, as against the drawer, then, is for 
money had and received by him, of which the bill is the evidence. 
Id. ; 

4. An acceptor, even though he may have been surety for the 
drawer to the payee for machinery purchased by the drawer, in pay- 
ing before maturity is subject to any defense which eould be made 
by the maker, if sued by the payee. /d. 


BONA-FIDE PURCHASER. 

A decree rendered closing an administration, and directing that 
all the preperty of the estate be delivered to parties named as heirs, 
in a suit by other heirs: Held, That such decree, acting upon the 
interest of heirs not having notice, those taking under it had no 
legal or equitable title to the interest of those not having notice of 
such proceedings; and as to them and their interest, purchasers 
from those taking under such judgment could uot be bona-fide pur- 
chasers. Johns vy. Northeutt, 444. 


BOUNDARIES. 

1. The declarations of a deceased grantee of a tract of land as to 
the boundaries of subdivisions of the tract sold by him, in regard 
to which he is not interested, are competent. Hit vy. Evans, 311. 

2. The declarations of a deceased owner of a tract of land as to 
corners of the tract of which he was in possession at the time they 
were made, are admissible in a contest as to the location of such 
corners and lines. Jd. 

3. Declarations after suit, and by a party never having been in- 
terested in the lands, are not competent testimony to prove the 
location of division lines. Jd. 


BRIEFS. 

RULES. 

Suggested by the court, that, in motions for rehearing, it will 
ordinarily be sufficient to point out in such motion briefly some 
mistake, or misconception of law or fact, into which the court ‘has 
fallen, as exhibited in the opinion, with such reference to the record 
or to authorities as will call it to the attention of the court. Jfurt v. 


Evans, 311. 


CALL OF CASES FOR TRIAL. 


1, Although it be error to enforce the trial of a case, save when 
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CALL OF CASES FOR TRIAL—continued. 


called regularly in its order on the docket, yet it is not ground for 
reversal, unless it is apparent that the case was not tried in its 
regular order, but was in fact tried at another time, and that sueh 
action of the court was at the time excepted to. Price vy. Lauve, 
74. 

2. Exceptions to the action of the court (as setting a case for a 
future day of the term) must be taken at the time of such act of 
the court, and the exception noted. The bill of exceptions so taken 
and noted may be, by consent of the court, drawn up and signed 
at any time during the term. Id. 


CARE, ORDINARY. 





DILIGENCE. 

NEGLIGENCE. 

1. It is the duty of the master to furnish and maintain imple- 
ments and machinery reasonably suitable to perform the work which 
the servant is required to do in the discharge of his duty under 
his employment. The degree of care and diligence with which this 
should be done, should be proportioned to the amount of hazard 
which may reasonably be anticipated as consequent upon its neglect, 
considering the work to be performed. Railway Co. vy. Doyle, 190, 

2. When the servant accepts service upon being furnished with 
machinery capable of doing the work required of him, which is 
ostensibly defective in some particular, by which it is obviously 
more dangerous than if it were complete and fully suitable, the serv- 
ant has assumed the inereased risk which may reasonably be antici- 
pated from the defect, and no more ; and if the defect rendered its 
use more hazardous than could reasonably have been discoverable 
by the use of ordinary care, then the master may be in default in 
the discharge of his duty, and may be liable for the injury produced 
by said defect in a manner not anticipated. Jd. 

3. A section hand of a railway company, while operating a hand- 
car, worked at the handle to a crank, which was an octagonal-shaped 
piece of metal, and was not furnished with a shield of wood, as is 
usual. within which the handle could revolve, to save his hand he 
used a glove, which was caught by the handle while working the 
ear, and his thumb was torn off in consequence. In an action 
against the road: Held, That plaintiff, to recover, should allege and 
prove that the use of the glove was reasonable and proper to save 
his hand while grasping the handle, and that the danger in other 
respects, from the structure of the handle, (of which he was ignor- 
ant,) Was not apparent with ordinary care and attention, and that 
thereby he was injured. Jd. 

4. It is the duty of a railroad company to use ordinary eare to 
provide such cars, road-beds, tanks, &c., as are reasonably safe. A 
failure to do this, is negligence chargeable to the company; and it is 
responsible in damages to an employé for an injury resulting, with- 
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CARE, ORDINARY—continued. 
out his negligence, from a tank, or other appendage of the road, so 
negligently constructed as to subject the employé to unnecessary 
and extraordinary danger which he could not reasonably anticipate 
or know, and of which he was in fact not informed. Railway Co. 
v. Oram, 341. 

5. Inasuit aguinst a railroad company for damages, it was correct, 
after charging the jury that plaintiff could not recover if there was 
negligence both on the part of the plaintiff and of the railroad com- 
pany, to further charge: ‘* It is not the least degree of fault on the 
part of plaintiff that will prevent him from a recovery; but it must 
be such a degree as to amount to a want of ordinary or reasonable 
care on his part, under the circumstances, at the time of the injury.” 
Railway Co. y. Gorbett, 573. 

6. Comparative negligence is not allowable; and the greatest de- 
gree of care and prudence is required of railways as carriers of pas- 
sengers, Id. 


CASES APPROVED. 

1. The Houston and Texas Central Railway Co. v. Bradley, 44 
Tex., 171. H. and T. C. R. R. Co. vy. Moore, 31. 

2. Elliott v. Boothe, 44 Tex., 180; Peters v. Clements, 46 Tex., 
143, approved. Jackson y. Elliott, 62. 

3. Edwards v. James, 7 ‘Tex., 372; and Beaty v. Whitaker, 23 
Tex., 526. Gainer v. Cotton, 101. 

4. Carlin v. Hudson, 12 ‘Tex., 202, approved. Ferguson v. Hev- 
ring, 126. 

5. Labadie v. Dean, 47 Tex., 90, approved. Daniels v. Larendon, 
216. : 

6. As to admissibility of declarations of deceased persons touching 
boundaries, see Stroud v. Springtield, 28 Tex., 626, aud Hurt ce. 
Evans, $4 Tex., 111. Hurt v. Evans, 311. 

7. Edmonson v. Blessing, 42 Tex., 596, approved. Blessing y. 
Edmonson, 333. 

8. Jones v. Barnett, 30 Tex., 637. McKinney vy. Abbott, 371. 

9. Hirshtield v. Davis, 43 Tex., 161, approved. J/ardin v. Smith, 
420, 

10. Hubbard v. Horne, 24 Tex., 270, approved. Heard vy. North- 
ington, 439. 

11. Black v. Epperson, 49 Tex., 163; Jordan v. Corley, 42 Tex:. 
286; and Ayers v. Waul, 44 Tex., 549, approved. Sampson vy. Wyett, 
627. 

12. Gordon v. The State, 438 Tex., 339, approved and followed. 
Trigg v. The State, 643. 

13. Fisk v. Flores, 43 Tex., 349, approved. Ames vy. Hubby, 705. 

14. Alexander v. Maverick, 18 Tex., 179, discussed and approved. 
Guilford vy. Love, 715. 

15. Clegg v. The State, 42 Tex., 605, approved. The State vy. 
Baker, 763. 








CASES LIMITED. 
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1. Dunlap ev. Wright, 11 Tex., 604; Baker v. Ramey, 27 Tex., 59. 
Pitschki v. Anderson, 1. 

2. This ease distinguished from -the case of City of Marshall r. 
Snediker, 25 'l'ex., 460. Galveston Co. v. Gorham, 279. 


CASES ‘OVERRULED. 

1. Honey v. Clark, 37 Tex., 705, overruled. Oldham v. Melver, 
556. 
Scogin v. Perry, 32 'Tex., 21. Sampson v. Wyett, 627. 
Cases prior to Alexander v. Maverick, and differing from it as 
to the character and extent of the jurisdiction of Probate Courts, 
expressly declared as not authoritative. Guilford v. Love, 715. 


2 
3 


CERTIORARI. 


1. In an injunction sit brougnt oy tenants holding the home- 
stead under a lease from the administrator, and against parties to 
whom, as widow and children of the deceased, the homestead and 
exempt property had been set apart by the Probate Court, a decree 
was rendered upou the rent contract, and the order of the County 
Court setting apart the homestead, and the further finding of the 
jury as to the rental value of the homestead during the term, direct- 
ing that at the expiration of the lease the homestead should be 
turned over to the so-called widow and children: eld, That such 
decree could not be pleaded in bar in an appeal from the original 
order of the Probate Court, setting aside the homestead, taken by 
‘certiorari to the Distriet Court. Oldham v. McIver, 556. 

2. In such injunetion suit, the matter in issue, was whether or 
not the order of the County Court was in force. The matter in 
issue in the appeal, is whether it should remain in force upon a 
revision of it by the District Court. acting in the nature of an 
appellate tribunal, to try its validity in a trial de novo. Id. 

3. Where it is doubtful, from the face of the record of the plead- 
ings and judgment in the judgment interposed, what was the 
true issue, it is competent to resort to evidence aliunde to ascertain 
it. Id, 

4, The order setting apart the homestead and exempted’ prop- 
erty having: been taken for revision to the District Court, and hay- 
ing been continued for several terms, the administrator amended and 
askegl judgment for the recovery of the said property and the value 
of its use, &c.; and no exception having been taken to the amend- 
ment below: Held, While such amendment and action upon it were 
irregular, it is not ground for reversal. /d,. 


CHARGE OF COURT. 





PRACTICE. 
1. In asuit involving the existence of homestead rights, the court 
was asked to instruct the jury, in effect that if the wife abandoned 
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CHARGE OF COURT—continued. 


the husband voluntarily, left the State, and remained in another 
State with intention not to return, the husband might readopt a 
homestead without investing the wife with homestead rights; which 
was refused: Held, That there was no error, the evidence showing 
that the separation was a mattcr of mutual agreement. Blessing v. 
Edmonson, 333. 

2. Where possession is admitted by the defense in an action of 
trespass to try title, it is not necessary to instruct the jury upon that 
subject; but in such case a charge formally instructing the jury 
that the defendants must be shown to have been upon the land 
when suit was brought, is no ground for reversal. Williams vy. 
Conger, 582. 

3. Where limitation is pleaded as a defense, and no testimony 
supporting the plea adduced, it is not necessary to instruct upon 
the plea; but plaintiff cannot complain if instructions are given 
which are’ not incorrect or inapplicable to the facts, when there is 
nothing in the record showing that the plaintiff suffered any in- 
justice by that part of the charge. Jd. 


CITATION IN ERROR. 








1. When the petition for a writ of error omits to state the resi- 
dence of a defendant in error, the clerk, in issuing the citation in 
error, may direct it to the sheriff of the county in which the orig- 
inal petition states that the party resides. Lubbock vy. Cook, 96. 

2. When time is to be computed from or after a certain day from 
an act done, the day on which the act is done is to be excluded. in 
the computation. Jd. 

3. In computing the two years within which a writ of error may 
be taken, the day of the rendition of the judgment is excluded, 
Id. 

4. The plaintiff in error is held to reasonable diligence in causing 
the writ of error to be issued and served. If, for want of diligence, 
a term is missed, the writ of error brought to the succeeding term 
will be dismissed. Thompson v. Rice, 769. 

5. Judgment was rendered February 5, 1875; petition and error 
bond filed January 24, 1877; citation in error was issued and served 
Mareh 29, 1877, less than twenty days before the first day of the 
assignment embracing the county where the judgment was ren- 
dered; the transeript was filed at the term thereafter: //eld, That 
as by the negligence of the plaintiff in error a term was lost, a 
motion to dismiss should prevail, Jd. 

6. Discussion as to diligence required of plaintiff in error to have 
citation in error served. Overton vy. Terry, 773. 

7. A motion to dismiss for defective citation in error is a waiver 
of delay in its issuance, as reason for dismissing the case when the 
defective citation has been corrected. Jd. 
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CLAIM BOND. 

TRIAL OF RIGHT OF PROPERTY. 

Sureties may within one year from the date a claim bond has been 
declared forfeited, institute proceedings to set it aside, so as to pre- 
vent it from having the effect of a judgment. (Paschal’s Dig., 
4625.) Chrisman v. Grayham, 491. 


COLLATERAL PROCEEDINGS. 
JUDGMENT. 
JURISDICTION. 
PROBATE MATTERS. 


COMMISSIONER OF LAND OFFICE. 

EVIDENCE, 19. 

In the absence of statute regulations, rules prescribed by the - 
Commissioner of the Land Office, and by which claimants are guid- 
ed in obtaining patents, are entitled to the highest consideration,— 
if, indeed, they are not to have conclusive effect. Johnson vy. Eld- 
ridge, 507. 


COMMUNITY PROPERTY. 

1. That at the marriage the husband had much money, and the 
wife nothing ; that during the marriage relation the parties decreased 
in fortune, making nothing,—without explicitly tracing the purchase- 
money or consideration to the separate property of the husband, 
will not rebut the statutory presumption, that property purchased 
during the marriage is community property. Schmeltz v. Garey, 49. 

2. ‘The purchaser from the husband of land acquired during mar- 
riage, the deed to which is made to the wife, is not thereby put upon 
inquiry as to any equity she might have in respect to it, but is pro- 
tected, if he buys in ignorance of her claim to it as separate prop- 
erty. The rule is otherwise, if the recitals in the deed show that 
the consideration paid was the wife’s separate estate, or that the 
purchase was designed for her separate benefit. Airk v. Naviga- 
tion Co., 213. : 


COMPUTATION OF TIME. 
CITATION IN ERROR. 


CONDITIONAL SALE. 
Sale was made of land under a trust deed executed by husband 

and wife. The purchaser, after the sale, executed to the makers of 

the trust deed an instrument promising to reconvey said land to 
them on their payment to him of a sum and at a time named,—the 
instrument providing that on failure to pay by the time named, the 
obligation should be void. Payment was not made. The purchaser 
sold his right to plaintiff, who brought suit against lessees of the 
makers of the trust deed for possession of the land: Held— 
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CONDITIONAL SALE—continued. 

1. Parol testimony was admissible to show the real intent of 
the parties to the defeasance, 

2. It was error in the court below to exclude testimony offered 
to explain the defeasance. 

3. Error in the court below to hold that the defeasance need- 
ed no explanation, and was evidence of a trust or mortgage. 

4, See an instrument susceptible of explanation to be either a 
mortgage or conditional sale. Walker vy. McDonald, 458. 


CONSTITUTIONAL LAW. 

1. ‘The occupation tax imposed upon wholesale merchants by the 
act of 1873 was valid, and not in conflict with the Constitution of 
the United States. Galveston Co. v. Gorham, 279. 

2. Section 24 of article 5 of the Constitution of 1876, was made in 
aid of, and to keep in order, the political organization of the State 
government, by a summary mode of removing county officers, and 
not until lately adopted in reference tothem. Trigg v. The State, 
645. 

3. It declares *‘ official misconduct, habitual drunkenness,”’ &e., to 
be a disqualification from holding such offices, and points out a sum- 
mary mode of determining that fact, and of executing the declared 
consequence of removal by the district judge, ‘* upon the cause there- 
for being set forth in writing, and the finding its truth byajury.”’ Jd. 

4, Officers named in said section 24 of article 5 take their offices 
subject to the limitation, as to duration of office, expressed therein : 
eause of removal being set forth, and the mode of ascertainment 
being prescribed. Id. 

5. The Constitution of 1876, in section 24 of article 5, in adopt- 
ing the provision of former Constitutions for removals by the dis- 
trict judge, and extending the same to other officers, is considered 
to have adopted the judicial construction put upon the powers of the 
district judge, and may be regarded as an authoritative adoption of 
the summary remedy as it has been previously construed and acted 
on by the Supreme Court in Gordon v. The State, 43 Tex., 338, and. 
cases there discussed. Jd. 

6. Legislative action was not. necessary to render operative the 
right to remove county attorneys, &c., by the district judge, upon 
the causes stated and in the mode preseribed. Jd, 

7. Under section 24 of article 5 of the Constitution of 1876, the 
leave and sanction of the District Court affirmatively given to pro- 
ceedings by a relator, are necessary to their validity ; and upon the 
District Court dismissing a petition filed for that purpose, such ac- 
tion will not be revised on appeal. Smith v. Brennan, 681. 


CONSTRUCTION. 
STATUTES CONSTRUED. 
Where there are other words in an insurance policy to identify 
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CONSTRUCTION—continued. 


the building which contained the property insured, the terms ‘* oc- 
cupied as a store-house*’ have been held to express a fact relating 
to the risk, and cannot be regarded as employed for any other 
purpose, and implied that the house was not occupied for any other 
purpose than that thus stated. Texas Banking and Insurance Co. v. 
Stone, 4. 


CONSTRUCTION OF STATUTES. 


1. Only one suit can be brought under the statute for the act 
causing the death, &e. Such suit, whether brought by one or all 
of the parties to whoin suit is allowed, is for the benefit of all the 
parties entitled to share in the damages. Successive suits are nega- 
tived. H. and. T. C. R. R. Co. v. Moore, 31. 

2. The act of February 5, 1850, ‘* to prevent locations in the colo- 
nies of Austin, De Witt, and De Leon,” and prohibiting the issuance 
of a patent on any locations thereafter made in said colonies, ** upon 
any land heretofore titled or surveyed,*’ (Paschal’s Dig., 809,) and 
‘the act of August 27, 1856, **to quiet land titles,’ and ratifying and 
confirming “the headrights, augmentations, and special titles to 
the colonists in the colonies of Austin and De Witt,”’ (Acts of 1856, 
p. 59, Gen. Laws, adjourned session,) in their terms covered the 
defects, if any, in the title of Spear to the Brooks league; there 
being no evidence of any intent other than the plain and ordinary 
sense of the terms of said acts. Summers vy. Davis, 541. 

3. Actual settlers and occupants have always been favored by our 
laws ; and the act of August 27, 1856, ratifying certain classes of 
grants, including headrights, and releasing all conditions attached 
thereto, shows that it was not the policy of our laws to enforce for- 
feitures in such cases. Id, 


CONTINGENT FEES. 


ATTORNEY’S FEES. 


CONTINUANCE, 





CONTRACT. 


1. An affidavit for coutinuance, showing sufficient reasons for 
want of diligence on first application for continuance, yet showing 
that the testimony is immaterial to the issues made by the pleading, 
may properly be overruled. Price v. Lauve,.74. 

2. Such resolutions touching the disposition of cases invoked in an 
application for continuance, and not as a written agreement filed in 
the case, will not be enforced. Id, . 


ILLEGAL CONTRACT. PART PERFORMANCE. 
PAROL CONTRACT FOR SALE VENDOR AND VENDEE, 
OF LAND. 
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CONTRACT FOR HIRE. 
MEASURE OF DAMAGES. 
PART PERFORMANCE. 


CONTRIBUTORY NEGLIGENCE. 

DILIGENCE. 

NEGLIGENCE. 

1. Ina suit against a railroad company for damages, it was cor- 
rect, after charging the jury that plaintiff could not recover if there 
Was negligence both on the part of the plaintiffand of the railroad 
company, to further charge: ‘* It is not the least degree of fault on 
the part of plaintiff that will prevent him from a recovery ; but it 
must be such a degree as to amount to a want of ordinary or reason- 
able care on his part, under the circumstances, at the time of the 
injury.” Railway Co. v. Gorbett, 573. 

2. Comparative negligence is not allowable; and the greatest 
degree of care and prudence is required of railways as carriers of 
passengers. Jd, 


CORPORATION, 

1. A judgment for a specific amount against a stockholder in an 
incorporated company, the charter of which renders the stoekholders 
liable to the extent of their stock, cannot be maintained, in the ab- 
sence of an averment in the petition setting forth the amount of stock 
subseribed for by such stockholder, Walker vy. Lewis, 123. 

2. A stockholder in a corporation is not personally liable to cred- 
itors thereof, unless it be by virtue of some provision of the charter 
or of the general statutory law. If he has not paid for the stock sub- 
scribed, the sum remaining unpaid may be reached by a creditor of 
the corporation. Id. 


CONVEYANCE OF LAND. 

VENDOR AND VENDEE. 

1. A partition made by the owners of a tract of land among them- 
selves, in writing, accompanied by a map showing the subdivisions 
of the land, and the parts allotted to each, signed and placed on 
record, evidences a transfer of any right held by those joining in 
the partition, in that part allotted to one of the parties: each holds 
in his part such title as he and those joining in the partition could 
give. Hunter v. Morse, 219. 

2. The owner of an unsold balance in a league of -land, (having 
sold off several tracts.) made a deed ‘for all and singular a certain 
piece or parcel of land containing 1,000 acres, situated and described 
as follows: In Harris county, and on Buffalo bayou, adjoining the 
city of Houston, being the undivided part of the league granted to 
Allen C. Reynolds:*? Held, That by such conveyance the unsold 
balance of the league passed, although in excess of 1,000 acres, as 
against a subsequent vendee of the maker of such deed. Jd. 
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COSTS. 

1. An injunction suit, by a defendant in execution, brought 
against the distriet clerk and the plaintiff to restrain the colleetion 
of an execution for costs, on the alleged illegality of some of the 
items in the bill of costs, is in effeet but a motion to retax the costs, 
and should be treated on the hearing as such, Lockart vy. Stuck- 
ler, 765. 





INDEX. 





2. It was improper to enjoin items in such costs bill against which 
there was no complaint. Jd. 

3. It was improper in such ease for the court to appoint an au- 
ditor to retax the costs. It was the duty of the court, on motion, to 
retax the costs. Jd. 

4. It was error to render judgment, 6n the dissolution of such 
injunction, for damages. Id. 

5. So, also, it was error to render judgment for interest. Costs do 
not bear interest, and the judgment dissolving the injunction does 
not alter the relation of the parties. Id. 


COUNTY, ORGANIZATION OF. 
ORDINANCES OF CONSTITUTIONAL CONVENTION. 


COUNTY ATTORNEY. 
CONSTITUTIONAL LAW. 


COUNTY JUDGE. 
’ CONSTITUTIONAL LAW. 


COUNTY-SEAT. 

CoURT-HOUSE. 

‘1. Where the owner of land lays out and establishes a town, ex- 
hibits a map with streets and public squares, and sells the lots with 
reference to such map, the purchasers acquire, as appurtenant to 
their lots, all rights, privileges, easements, and servitudes repre- 
sented by such map to belong to them, or to their owners. Lamar 
Co. v. Clements, 347. 

2. The sale and conveyance of lots according to such map, implies 
a grant or covenant, for the benefit of the owners of the lots, that 
the streets and other public places represented by the map shall 
never be appropriated by the owner to a use inconsistent with that 
represented by the map, on faith of which the lots are sold. Jd. 

3. In such case, the real intent of the owner in making such dedi- 
ation cannot control the effect of such acts. Jd. ‘ 

4. Nor in such ease was it requisite to establish a dedication, 
that the owner should entirely abandon all use, occupancy, and 
control of such property, where such use, &e., is necessary to its 
enjoyment for the purpose indicated in the act so dedicating it. Jd. 

5. If the owner of land laid out in town lots indicates by a map, 
or by other unequivocal acts or declarations, that a particular lot or 
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COUNTY-SEAT—continued. 


square is to be reserved or applied to a particular or specific use 
of a quasi-public character, and such as to induce purchasers of 
contiguous lots to give a higher price than they otherwise would, 
the use to which such lot was to be appropriated would no doubt be 
a reservation, and not, strietly speaking, a public use. But the dif- 
ference, so far as the owners of the lots purchased on the faith of 
such reservation are concerned, is merely nominal ; the owner being 
estopped from appropriating such lot to a purpose inconsistent with 
that to which it was reserved. Id. 

6. County authorities may change the court-house from one to 
another lot or block in the county-seat; but the abandoned lot or 
block, if dedicated or reserved to publie use in the sale of adjoining 
lots, does not become subject to sale or appropriation to other uses 
inconsistent with the rights of such lot owners. Jd. 

7. The Legislature cannot confer upon the county. authorities 
authority to sell or use such abandoned court-house square, to the 
injury of lot owners. Id. 


COURT OF APPEALS. 

1. It has been held by this court that appeals in forfeited bail-bond 
cases are to be taken to the Court of Appeals, and not to the Supreme 
Court. Aber vy. Warden, 377. 

2. An injunction to restrain the collection in money of the com- 
missions of the Sheriff and county attorney in a judgment on a 
forfeited bail bond, the defendant having tendered the amount of 
the judgment in county scrip of the eounty where the judgment 
was rendered, is too closely connected with the judgment on the 
bail bond to be separable from it. A judgment upon such injune- 
tion suit would be revisable only in the Court of Appeals. Jd. 

3. Appeal lies from the action of the district judge in removing a 
county attorney from office under section 24 of article 5 of the Con- 
stitution of 1876, to the Supreme Court, and not to the Court of Ap- 
peals. Trigg v. The State, 643. 


COURT-HOUSE. 

COUNTY-SEAT. 

1. County authorities may change the court-house from one to an- 
other lot.or block in the county-seat ; but the abandoned lot or block, 
if dedicated or geserved to public use in the sale of adjoining lots, 
does not become subject to sale or appropriation to other uses incon- 
sistent with the rights of such lot owners, Lamar Co. vy. Clem- 
ents, 347. 

2. The Legislature cannot confer upon the county authorities 
authority to sell or use such abandoned court-house square, to the 
injury of lot owners.. Jd. 


CREDITORS. 
Although a creditor may know the insolvency of the debtor, he 
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CREDITORS—continued. 
may fairly and legally secure for himself a preference over other 
creditors, (provided his negotiation does not come within the prohi- 
bitions of the Bankrupt law,) and this though the object of the debtor 
be to defeat his other creditors, provided the preferred creditor is not 
chargeable with notice of that fact. Frazer v. Thatcher, 26. 








CUMULATIVE ‘TESTIMONY. 

1. Cumulative testimony is additional testimony of the same kind 

tothe same point. It is not cumulative when it is of a different char- 

acter, and merely tends to prove a former proposition, in issue by 

the testimony, by proof of a new and distinet fact. Railway Co. vy. 
Forsyth, 171. 

2. Where no admissions or declarations of a party plaintiff, suing 
for personal damages, have been admitted, new testimony, giving 
his declarations as to the manner in which the injury was inflicted, 
different from his testimony as given on the trial on that point, are 
not cumulative. Jd. 


- CUSTOM. 

USAGE. 

It is not error to exclude testimony as to a private custom in the 
business of a particular house when drawn into controversy, unless 
such custom was known to the party sought to be affected thereby, 
and when such custom was different from the general usage of the 
trade. Neill y. Billingsley, 161. 


DAMAGES. 

MEASURE OF DAMAGES. 

1, The act of February 2, 1862, authorizing the heirs, representa- 
tives, &c., of deceased persons to sue for and recover damages, when 
the death of the ancestor, &c., has been caused or oceasioned by the 

* negligence, culpable o: wrongful act of another, was not abrogated 
by the Constitution of 1869 on the same subject. H. and 7. C. R. 
R. Co. v. Moore, 31. 

2. The Houston and Texas Central Railway Co. v. Bradley, 44 
Tex., 171, approved. Jd. 

3. Only one suit can be brought under the statute for the act 
causing the death, &e. Such suit, whether brought by one or all of 
the parties to whom suit is allowed, is for the benefit of all the par- 
ties entitled to share in the damages, Suecessive suits are nega- 
tived. Jd. 

4, The better practice is to join all entitled to participate in the 
damages as parties; but should any be omitted, the petition should 
state all who are entitled to share in the recovery. When it is 
evident, from the petition, that all are not so described, excep- 
tions on that account should be allowed. Jd. 

5. Where the pleadings show the parties so entitled to share in 
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DAMAGES—continued. 


the judgment, and an apportionment of the damages among the par- 
ties is not made in the judgment, such failure is error. Id. 

6. Exemplary damages may be awarded, in the discretion of the 
jury, in a case of false imprisonment. Hall v. O° Malley, 70. 

7. When an injunction is dissolved which issued to restrain the 
sale of property by the sheriff levied on under execution, it is error 
to render judgment for ten per cent. damages against the plaintiff, 
if he was no party to the execution or former judgment. It is also 
error, in such case, to render judgment against the principal and 
sureties on the injunction bond for the value of the property levied 
on. ‘The only way in which a defendant could recover damages in 
such proceeding, would be on a claim set up in reconvention. Fer- 
guson v. Herring, 126. 

8. See statement of case for a charge of the couyt held correct as 
to the liability of an employer of a minor, when the employment is 
without the consent of the parent, and the minor receives injury 
from the negligence of the other servants of hisemployer. Railway 
Co. v. Miller, 322. 

9. Ina suit by a father against a railway company for permanent 
injury—as the loss of an arm—inflicted on his minor son by the 
negligence of other employés of the road, when the employment 
was Without the father’s consent, the plaintiff is entitled to reeover 
the value of the son’s services until he arrives at the age of tweuty- 
one years, the expense of medical attendance and nursing, and sueh 
other expenses as are rendered necessary by the injury. Jd. 

10. Pending a suit for damages, the husband, who was a defend- 
ant, died; the widow was made a party, and there was no allega- 
tion or evidence that the widow had participated in the act for which 
suit had been brought; nor evidence that she had received any prop- 
erty from the estate of her husband, or that there was any commu- 
nity property: J7eld, That a judgment against the widow could not 
be sustained on such facts. Bailey v. Hix, 536. 


DECLARATIONS OF DECEASED PERSONS. 


BOUNDARIES. 


DEDICATION, 








COUNTY-SEAT. 

1. Where the owner of land lays out and establishes a town, ex- 
hibits a map with streets and publie squares, and sells the lots with 
reference to such map, the purchasers acquire, as appurtenant to 
their lots, all rights, privileges, easements, and servitudes repre- 
sented by such map to belong to them, er to their owners. Lamar 
Co. v. Clements, 347. 

2. The sale and conveyance of lots according to such map implies 
a grant or covenant, for the benefit of the owners of the lots, that 
the streets and other public places represented by the map shall 
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DEDIC A'TION—continued. 
never be appropriated by the owner to a use inconsistent with that 
represented by the map, on faith of which the lots are sold. Jd. 
3. In such case, the real intent of the owner in making such dedi- 
‘cation cannot control the effect of such acts. Id. 





DEED. 
DESCRIPTION. 


DEFAULT. 

One against whom a judgment by default has been rendered in 
a State court, after his discharge in bankruptey, and in a suit 
instituted before proceedings in bankruptcy were begun, cannot 
obtain relief against the judgment iu a subsequent proceeding, un- 
less he alleges and proves some valid defense, legal or equitable, 
and shows that there was some mistake, accident, trust, or fraud, 
by which he was prevented from making his defense at the proper 
time. - Coffee v. Ball, 16. 


DEFEASANCE. 
CONDITIONAL SALE. 


DEFECTIVE MACHINERY. 

1. The measure of damages in an action for the breach of a con- 
tract to deliver specified machinery, is the difference in value be- 
tween the machinery as furnished and as contracted for. Stark v. 
Alford, 260. 

2. This difference may be ascertained by the testimony of experts, 
taking the contract price and expense of delivery as the basis, and 
estimating the difference between that amount and the value of the 
machinery actually delivered; or by ascertaining the reasonable 
cost of supplying the deficiency or of remedying the defects of the 
machinery as delivered. Jd. 

3. All parties interested in the contract to sell are respousible 
to the purchaser for whatever damages he may have sustained from 
a breach of the contract. Id. 

4. An acceptor of a bill drawn by the purchaser of machinery 
eannot, by paying the bill before maturity, change the relations 
of the original parties to it and to each other, and thus eut off the 
drawer from the defense of failure of consideration, from defects in 

. the machinery so purchased. Id, 












DESCENT AND DISTRIBUTION. 

PROBATE MATTERS. 

Where an intestate left neither wife, child, father, mother, nor 
descendants of either surviving, the law of descents (Paschal’s Dig., 
art. 3419, sec. 4) directs that the estate be divided into two moieties, 

one to go to the paternal and the other to the maternal kindred; 
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DESCENT AND DISTRIBUTION—continued. 
each moiety passing to the nearest of kindred in its respective line, 
as an independent estate, without regard to their relative nearness 
to the intestate. McKinney v. Abbott, 371. 


DESCRIPTION, ¥ 

1. No technical words or form of expression are necessary to 
constitute a warranty. Words of affirmation, or statements imput- 
ing conditions or undertakings on the part of the insured, relating 
to the risk or affecting its character and extent, upon which it must 
be inferred the insurer contracted, will ordtnarily be construed and 
held tobe a warranty. Texas Banking and Insurance Co. v. Stone, 4. 

2. The owner of an unsold balance in a league of land, (having 
sold off several tracts.) made a deed “for all and singular a certain 
piece or parcel of land containing 1,000 acres, situated and deseribed 
as follows: In Harris county, and on Buffalo bayou, adjoining the 
city of Houston, being the undivided part of the league granted to 
Allen C. Reynolds:* Held, That by such conveyance the unsold 
balance of the league passed, although in excess of 1,090 acres, as 
against a subsequent vendee of the maker of such deed. JZunter v. 
Morse, 219. 


DONATION. 
The land granted to those ** who were hi the battle of San Jacinto 
and other battles” being a gift, and not upon onerous title, was the 
separate property of the grantee. Ames vy. Hubby, 705. 


DORMANT JUDGMENT. 
Execution must be issued within twelve months after the rendi- 
tion of the judgment, or it will be dormant. Sampson vy. Wyett, 627. 


DILIGENCE, ORDINARY. 

NEGLIGENCE. 

1, It is the duty of a railroad company to use ordinary care to 
provide such cars, road-beds, tanks, &e., as are reasonably safe. A 
failure to do this, is negligence chargeable to the company; and it 
is responsible in damages to an employé for an injury resulting, 
Without his negligence, from a tank, or other appendage. of the 
road, so negligently constructed as to subject the employé to un- 
necessary and extraordinary danger which he could not reasonably 
anticipate or know, and of which he was in fact not informed. Rail- 
way Co. v. Oram, 341. 

2. Touching negligence, it is proper to charge the jury, that ordi- 
nary care and caution is such care and caution as a prudent man 
would exercise under similar eireumstances. Jd. 


DRUNKENNESS. 
1. Drunkenness of a sheriff at tlie time of making an illegal arrest 
51 





802 INDEX. 


DRUNKENNESS— continued. 
is no legal defense, and may, in the discretion of the jury, be re- 
garded as an aggravation of the offense. Hall vy. O° Malley, 70. 

2. Ina proceeding under section 24 of article 5 of the Constitution 
of 1876, to remove an officer for ** habitual drunkenness,” it is sufti- 
cient to allege that such officer was guilty of habitual drunkenness. 
Trigg v. The State, 645. 

3. Habitual drunkenness is a distinet faet within itself: a condi- 
tion of body and mind produced by the excessive use of intoxica- 
ting liquors, confirmed by habit. Id. 





4. It is not necessary to its detinition that specific instances of 
drunkenness be alleged, or the effect upon the mind or body pro- 
duced thereby. Id. 

5, Acts of drunkenness between the election and qualification of 
such officer should not have been allowed in the pleading or in evi- 
dence. Id. 

6. Allegations charging, with time and place, four acts of drunk- 

enness in as many months, would not be sufficient, from which 
the charge of habitual drunkenness could be inferred as a necessary 
or legal consequence. Id, 
7. Held, that habitual drunkenness was not sufficiently defined by 
the following charge: ‘**The word ‘habitual’ means the same in 
import as formed, or acquired by habit, or customary, or usual, or 
common, by frequent practice or use. It means more than the 
word sometimes; nor does it imply reduced to actual imbecility.”’ 
Id. 

8. See facts held insufficient to establish the charge of habitual 
drunkenness. Id. 


EQUITABLE TITLE. 

TITLE BOND. 

1. Possession of land was taken in 1851, after a deed thereto had 
been executed by an attorney in fact of the grantee. A title bond 
therefor had been made for an undivided interest in 1837. In a suit 
by heirs of grantee against those holding under the bond and deed : 
Held, That whether the attorney in fact was authorized or not to 
make the deed, was immaterial, so far as the possession under the 
bond was concerned; for if the attorney had authority to act, his 
deed was a satisfaction of the bond; and if he had not, then the 
bond was unsatisfied, and the possession would be applied to the 
bond. Gainer v. Cotton, 101. 

2. A title bond executed in 1837, acknowledging full payment for 
the land, and reciting an absolute contract for the sale of the land, 
conferred a title to the obligee. not affected by the subsequent act 
adopting the common law. Any deed executed would only give 
more satisfactory evidence of the right, but would not increase or 
alter the estate in the land had by the obligee. Id. 
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EQUITY. 
FORECLOSURE OF LIEN. SPECIFIC PERFORMANCE. 
INJUNCTION. TITLE BOND. 
MARSHALLING SECURITIES. TRUST AND ‘TRUSTEE. 
PARTITION. VENDOR'S LIEN. 
PLEADING. 


ESTATES OF DECEASED PERSONS. 
PARTITION. 
PROBATE MATTERS. 
SAN JACINTO DONATION. 
Where an intestate left neither wife, child, father, mother, nor 
descendants of either surviving, the law of descents (Paschal’s Dig., 





art. 3419, see. 4) directs that the estate be divided into two moieties, 
one to go to the paternal aud the other to the maternal kindred: 
each moiety passing to the nearest of kindred in its respective line. 
as an independent estate, without regard to their relative nearness 
to the intestate. McKinney v. Abbott, 371. 


ESTATES OF DECEASED VOLUNTEERS. 

1. The act of January 14, 1841, (Hart. Dig., 1053, 1054,) prohibit- 
ing administration upon estates of **any volunteer from a foreign 
country who may have fallen in the battles of the Republic,’ and a 
sale of “lands of such deceased without the consent or approbation 
of the heirs,’* applied to the sale of headright land certificates equal- 
ly as to lands which might have been covered by such certificate. 
Duncan vy. Veal, 6038. 

2. Nor was said act of January 14, 1841, for the protection of the 
estates of deceased volunteer soldiers, &c., repealed by the repealing 
clause in the general Probate act of 1846. Jd. 


EVIDENCE. 

1. The suspicion from which the instrument so produced must be 

freed before the execution of such instrument raay be proved by evi- 

dence of signature of subseribiug witnesses, must arise from some- 

thing apparent on the face of the instrument,—something of which 

the judge can take notice, and upon which he ean act; not such sus- 

picion as may be raised by extraneous testimony, introduced by 
the adverse party. Gainer v. Cotton, 101. 

2. A title bond thirty years old, produced from the proper custody, 
Without apparent alteration, shown to have been in the possession 
of the obligee within a few months of its date, recorded soon after 
its date in the proper county, acted upon and possession of the land 
taken and held by the obligee for more than twenty years, was ad- 
missible in evidence without further testimony. Jd. 

3. A title bond purporting to have been signed by the husband 

’ and wife, and admitted in evidence on proof of the signatures of the 
subscribing witnesses thereto, and admitted as an ancient document, 
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EVIDENCE—continued. 
Was attacked by testimony tending to prove that the wife’s name 
was a forgery,—goes to the jury with the testimony as to the forgery 
of the wife’s name, as evidence upon the question of genuineness of 


that of the husband; the husband having had the right to dispose of 
the land without being joined by the wife. Jd. 

t, A certified copy of a deed made to plaintiffs’ ancestor for a 
town lot, reciting a money consideration, but of even date witha 
bond for title from said ancestor for part of the land sued for, the 
deed being referred to in the bond, and its consideration recited as 
the lot so conveyed, is relevant; and notice having been given to 
plaintiffs’ attorneys, and to one of plaintiffs, to produce the original, 
wid no objection having been made to the notice as giving insuffi- 





cient time to produce it, the copy was competent testimony. Jd. 

5. In-an action for malicious prosecution of plaintiff! by defend- 
ant, for theft of a dog, the defendant himself, being on the stand, 
Was asked by his counsel the following question,. viz.: ‘* State 
whether, in appearing before the grand jury as a witness against 
plaintiff, at the time the indictment was found against him, you 
had any malice against him:*? Held, Inadmissible, beeause (1) The 
question was leading; (2) Because the question was not as to any 
distinet, intelligible fact, but sought to elicit the conclusion of the 
witness as to his understanding of the word: ** malice “in such a 
connection. Gabel vy. Weisensee, 131. 

6. The declarations of a deceased grantee of a tract of land as to 
the boundaries of subdivisions of the tract sold by him, in regard to 
which he is not interested, are competent. Hurt v. Evans, 311. 

7. The declarations of a deceased owner of a tract of land as to 
corners of the tract of which he was in possession at the time they 
were made, are admissible in a contest as to the location of such 
corners and lines. Jd. 

8. Declarations after suit, and by a party never having been inter- 
ested in the lands, are not competent testimony to prove the location 
of division lines. Jd. 

9, A map accompanying and forming part of a report by com- 
missioners making partition of land, will not necessarily control 
field-1otes also forming part of such reports, where there is a differ- 
ence in the length of lines as given in figures on the map, and as 
Written in the field-notes. Id. 

10, The recitals in an inventory made by an administrator are not 
evidence, in a subsequent controversy, to show the homestead char- 
acter of the property. Blessing v. Edmonson, 333. 

11. The omission to note the instrumental witnesses in an act of 
sale passed before a notary publie in 1835, did not render the instru- 
ment void. The notarial act is merely the evidence of the sale, 
and not the sale. ‘Though instruments thus defectively executed 
may not furnish full proof, yet they are admissible in evidence, 
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EVIDENCE—continued. 
and but slight additional evidence is required to supply their de- 
fects. Cowan v. Williams, 380, 

12. It is not perceived how bankruptey in 1868, and a dis@harge 
in bankruptey in 1869, could affect a deed made by the bankrupt in 
1866 to his children, in alleged consideration for their share in right 
of their deceased mother to community property used by the gran- 
tor. Miller v. Rogers, 398. 

13. An administrator’s sale of land which had been sold and paid 
for in the lifetime of the intestate, and which had not been inven- 
toried, and in the proceedings ordering the sale the vendee was uo 
party, conveys no title as against said vendee. 7d. 

14. Where plaintiffs sued for land, claiming as heirs, and the testi- 
mony showed that the ancestor made a will. it devolved upon the 
plaintiffs to show that they were legatees, to entitle them to re- 
cover. Jd. 

15. A witness testified, that by correspondence with, parties 
named by him, and who were members of the family, he had 
heard, and that he believed, that certain parties (named by witness) 
were heirs, &¢.; to which it was objected that ‘tit was hearsay, and 
incompetent to prove heirship*’?: Held, That the objection should 
have been sustained, and the testimony excluded. Johns vy. North- 
cutt, 444. 

16. Where testimony is offered, in proof of heirship, which does 
not come within the exceptions admitting hearsay in evidence, 
it is sufficient te make such objection as will clearly point out a 
prima-facie valid ground for its exclusion; and the objection that 
it is hearsay is sufficient to invoke the action of the court. Jd. 

17. That plaintiffs were claiming partition renders it material thaf 
all the parties interested be before the court; and henee, proof of 
heirship of all parties taking by descent from heirs of the party from 
whom the estate descended became material, although in no way 
affecting the extent of the interest held by the defendants as co- 
tenants. Jd. 

18. It is proper to submit to the jury, in a contest between two 
locations, whether in point of fact a location or file was made in a 
book of entries kept for that purpose in the proper office; the date, 
as shown in an entry in a memorandum book of the surveyor, 
being insisted on as determining the true date of the entry.  Ruzi- 
way Co. vy. McGehee, 481. 

19. The opinions of the Commissioner of the General Land Oflice 
eannot change the effect of facts which determine the priority of 
locations, and such opinions are not admissible in evidence. Jd. 

20, Where the testimony to plaintiffs case is confined to his own 
testimony, and it is evasive and contradictory, his action cannot be 
maintained. Bailey v. Hix, 536. 

21. See corroborative facts held sufficient evidence of an ancient 
document being acted upon, but of which the court say: ** We could 
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EVIDENCE—continued. 

hardly hesitate to say that they were not fully sufficient to warrant 

the jury in finding they conclusively proved its due execution as a 

question of fact after it was admitted.’’ Williams v. Conger, 582. 
22. A certified copy of proceedings had in the Probate Court in 

an estate, is admissible, if relevant. so far as it goes. It is not ren- 

dered incompetent because not complete, or because other proceed- 

ings may control its effect. Guilford vy. Love, 715. 


EXECUTION. 
Execution must be issued within twelve months after the rendi- 
tion of the judgment, or it will be dormant. Sampson v. Wyett, 


627. 


FACT CASES. 

1. See facts which justified the action of the court in refusing to 
disturb the verdict of a jury on an issue of fraud. Frazer v. Thatch- 
er, 26. 

2. See facts held sufficient to authorize a verdict finding that a 
conveyance for an undivided half of the east half, meant to convey 
such interest in the west half of a described league of land. Gainer 
v. Cotton, 101. 

’ 3. See facts not in accordance with usage, and whieh if so would 
be held unlawful. Harbert v. Neill, 143. 

4. See statement of case for facts alleged on which an injunction 
was awarded, which neither entitled the petitioner to an injunction 
nor to damages. Howard y. Parker, 236. 

5. Fact case, involving priority of location of a tract of land 
claimed by both parties. Railway Co. v. McGehee, 481. 

6. See facts where a verdict for damages was held supported by 
the evidence adduced. Railway Co. v. Gorbett, 573. 

7. See facts held insufficient to establish the charge of habitual 
drunkenness. Trigg v. The State, 645. 

8. See discussion of facts as applying to such charge, and facts 
held insufficient to support a charge of official misconduct. Jd. 

9. Where goods were improperly shipped from Brenham, ‘Texas, 
on 23d January, 1871, and were lost; the owner was residing near 
Bremond, in Texas, and brought suit February 6, 1873, there being 
no evidence of his actual knowledge : Held, That a verdict for plain- 


tiff, disregarding the plea of two years’ limitations, was properly 
found. Railway Co. v. Adams, 748. 


10. A litigation for the office of county treasurer dismissed, be- 
cause the term of the office sought had expired. Lacoste v. Duffy, 
767. 

FACTOR. 

USAGE, 

1. Factors are governed by usage of the trade of the place where 
they transact business, in absence of express authority. Unless 
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FACTOR—continued. 
warranted by usage, a factor could not sell on credit, and he is 
bound by usage and custom in making and consummating his siles. 
Purchasers are charged with knowledge of their usages, and are 
bound by them. J/arbert v. Neill, 143. 

2. A transaction between a cotton factor and a purchaser not 
made or consummated in accordance with the customs and usages 
observed by factors in disposing of cotton consigned to them for sale, 
will not divest the consignor of title to the cotton affeeted by such 
irregular transaction. Neill vy. Billingsley, 161. 


FALSE IMPRISONMENT. 

1. It is no defense, in an action for false imprisonment against a 
sheriff, that he supposed he had a capias when he arrested the 
plaintiff; and if the law is thus stated to the jury by the court in . 
its charge, a judgment for plaintiff will not be reversed in a proper 
case beeause of the failure’of the court to further charge that the 
jury, in fixing the amount of damages, might consider whether 
defendant acted under the mistaken belief that he ‘had a capias; 
for it was the duty of the defendant to ask a charge to that effect ; 
and failing do so, he cannot be heard to complain for the first time 
in this court. Hall vy. O° Malley, 70. 

2. Drunkenness of a sheriff at the time of making an illegal arrest 
is no legal defense, and may, in the discretion of the jury, be re- 
garded as an aggravation of the offense. Jd. 


FORECLOSURE OF LIEN. 

VENDOR'S LIEN. 

1. An order of sale to foreclose a mortgage, sale and confirma- 
tion, with an administrator’s deed to land sold by the intestate in 
his lifetime, his vendee being in possession under recorded deed, 
do not, as to such vendee in possession and not a party to the pro- 
ceedings, confer title, or affect the rights of such party. Schmeltz 
v. Garey, 49. 


2. Nor is such administrator’s sale made valid by the fact that 
the mortgagee also had a judgment lien upon such land, when 
such judgment was not made the basis of the action of the Probate 
Court. Jd. 

3. The Probate Court does not have jurisdiction to eall in a pur- 


chaser from the intestate, in a proceeding to enforce a judgment 
lien. Such court, therefore, is wanting in jurisdiction in such case. 
Id. , 

4. Where suit is brought to foreclose a mortgage upon several 
tracts of land, and the defendant makes no request as to the order 
in Which he desires the tracts to be sold, he cannot, on appeal, 
object to the action of the court in determining such order in which 
the several tracts are to be sold. Price v. Lauve, 74. 

5. An action of trespass to try title was brought by a vendor 
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FORECLOSURE OF LIEN—continued. 
against a purchaser of parts of several tracts conveyed at the same 
time; by amendment, the suit was changed into a foreclosure suit 
on a mortgage, setting out a history of the dealings by the vendee 
in selling parts of the land incumbered by the mortgage, and of 
collections and compromises made by the vendor with such pur- 
chasers and their vendees; asking judgment for a sum proportional 
in value to the land sued for, with relation to the entire tracts, and 
naming a specific sum as such value, Under such state of pleading, 
a judgement in exeess of both such estimated sums, and enforcing 
the mortgage for sueh judgment against the tracts sued for, was 
erroneous, Miller v. Rogers, 398. 

6. Where, by the pleadings of the plaintiff to foreclose, it is 
shown that other lands were included in the mortgage sought to 
be foreclosed, and which lands have been sold by the mortgagor, 
and that plaintiff had settled with some of such purchasers, the 
equitable rights of sueh persons, and of others, as affected by such 
acts, become part of the litigation, as if pleaded in defense, and 
must be acted upon by the court in adjudging or refusing relief. Jd. 

7. Where several tracts of land were included in one mortgage, 
and subsequently the mortgagor sold at different times parts of such 
mortgaged lands, in enforcing the mortgage against the several 
tracts the decree should order sale first of that part of the lands 
owned by the mortgagor, and next the latest tract sold, and so on 
inversely to date of sales. Id. 

8. The purchaser first in order of time of part of several tracts of 
Jand included in a mortgage, is not affected in his right to have the 
foreclosure sale made in above order by the acts of the mortgagee in 
compromising with other purchasers, or in suits with them, or any 
other matters to which he is not a party ; and if the mortgagee has 





so acted with such other tracts and purchasers that he cannot pur- 
sue such first purchaser, and accord to him his rights, such inability 
will inure to the discharge of such first purchaser, being a loss to the 
mortgagee by his own fault. Jd. 

9. Ordinarily, where parts of an estate incumbered by a mortgage 
or lien are sold at different times, such tracts are liable to be sold 
in the inverse order of the date of such sales, the latest first. 
Rippetoe v. Dwyer, 498. 

10. In an action to foreclose a lien against parties in possession 














who reconvene, and one setting up a mortgage upon the land and 
claiming to have taken it without notice of plaintiff’s lien, such 
mortgagee is a necessary party, and it is error to dismiss as to him, 
and also error to disregard his plea asking affirmative relief, Ewell 
v. Anderson, 697. 





FRAUD. 
MEMORANDUM UNDER STATUTE: OF FRAUDS. 
Although a creditor may know the insolvency of the debtor, he 
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FRAUD—continued. 
may fairly and legally secure for himself a preference over other 
creditors, (provided his negotiation does not come within the pro- 
hibitions of the Bankrupt law,) and this though the object of the 


debtor be to defeat his other creditors, provided the preferred cred- 
itor is not chargeable with notice of that fact. Frazer v. Thatcher, 
26. 


GALVESTON COTTON MARKET. 

1. A sale on a basis is made by the parties agreeing, the one to 
sell, and the other to buy a given number of bales of cotton at an 
agreed price per pound, for ** good ordinary cotton,’ that being 
the usual grade mentioned in quotations, and to which all others 
are referred. Cotton delivered on such a sale, going above or below 

is paid for ratably, at a higher or lower price, 
according to the grade. As soon as possible, the factor designates 
the cotton sold by marks and number of bales. This is usually 
done first in the weighing order or classing order. ‘The cotton is” 
then classed according to the standard of the market. When the 
Weight and classification of each bale is ascertained, the factor makes 
an invoice, in which the aggregate weight of all the bales in each 


ss 


**vood ordinary, 


grade, with the price carried out, so as to show the sum-total of the 
cost, Which is handed to the buyer, and the money paid, which con- 
stitutes a complete sale. Harbert v. Neill, 148. 

2. The ascertainment of the amount to be paid for cotton sold 
on a basis by its classification, is, in effect, what the factor does after 
its sale by sample, by his report of sales to each consignor whose cot- 
ton is included in the same sale. Such sale could act upon cotton 
in hand or under control of factor. Jd. 

3. The effect of an.advance on such sale on a delivery order be- 
fore weighing must depend upon the custom and usage in making 
such salé; but if such payment was made for use of the factor, 
it would not bind the cotton as against the owner, and would be 
illegal. Id. 


GUARDIAN. 
Minors cannot sue by attorney. In litigating, general or gpecial - 
guardians should be appointed. Wright v. MceNatt, 425. 


HABITUAL DRUNKENNESS. 
DRUNKENNESS. 


HEARSAY AS EVIDENCE. 

1. A witness testified, that by correspondence with parties named 
by him, and who were members of the family, he had heard, and 
that he believed, that certain parties (named by witness) were heirs, 
&e.; to which it was objected that “Sit was hearsiy, and inecompe- 
tent to prove heirship ’: Held, That the objection should have been 
sustained, and the testimony excluded. Johns vy. Northeutt, 444. 
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HEARSAY AS EVIDENCE—continued. 

2. Where testimony is offered, in proof of heirship, which does 
not come within the exceptions admitting hearsay in evidence, it is 
sufficient to make such objection as will clearly point out a prima- 
facie valid ground for its exclusion; and the objection that it is 
hearsay is sufficient to invoke the action of the court, Jd. 

























HEIR. 
DESCENT AND DISTRIBUTION. 
ESTATES OF DECEASED VOLUNTEERS. 
PROBATE MATTERS. 


HOMESTEAD. 
1. Husband and wife owned a tract as tenants in common, the 
wife owning two-sevenths interest. On bankruptey of the husband, 
: all of the tract, but 200 acres homestead, was sold in the baukruptey 
. proceedings. Ina suit by the wife against the purchasers for parti- 
tion: Held— 

1. That there is no tenancy in common between the husband 
and wife and the purchasers. The purchasers having no right 
in the homestead, the husband having no interest in that part 
sold; the husband being tenant in common, the purchasers 
taking his interest became tenants in common with the wife. 

2. The setting apart of the homestead interest, and the segre- 
gation of the excess in the tract over and above the 200 acres 
constituting the homestead, by its sale, as completely severs 
the tract as if the parts had never been united. 

3. Each of the subdivisions, the homestead and the excess, 
can be treated as isolated tracts in partition proceedings. Bat- 
tle v. John, 202. 

2. In a suit involving the existence of homestead rights, the court 
was asked to instruct the jury, in effect, that if the wife abandoned 
the husband voluntarily, left the State, and remained in another 
State with intention not to return, the husband might readopt a 
homestead without investing the wife with homestead rights ; which 
was refused: Held, That there was no error, the evidence showing 
that the separation was a matter of mutual agreement. Blessing v. 
Edmonson, 333. 

3. An order for the sale of 300 acres of land, including the home- 
stead, for the payment of debts of an estate, is not a nullity by 
reason of including the homestead, though it might be erroneous. 
Wright v. Me Natt, 425. 

_ 4, The homestead exemption does not extend to lands obtained 
by exchange for an old homestead, where such old homestead had 
so far been abandoned that the family had been removed to land 
contracted for by parol, though not paid for, and though the means 
of payment of such newly-bought home were dependent upon 
realizing money from the old homestead; and that, too, although 
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HOMESTEAD—continued. 


the exchange was made as a means of converting the old homestead 
into money, for the purpose of paying for the new home so con- 
tracted for, and when the owner insisted upon homestead rights 
in the old homestead and in the property obtained in exchange for 


it. Whittenberg v. Lloyd, 633. 


ILLEGAL CONTRACT. 

1. Although a contract may be illegal, it does not follow that it 
is illegal or immoral for the parties to it, after its completion, to 
fairly settle and adjust the profits and losses which have resulted 
from it. The vice of the contract does not enter into such settle- 
ment. De Leon y. Trevino, 88. 

2. Parties in Brownsville, in 1864, made a partnership for pur- 
pose of shipping merchandise from Matamoras, in Mexico, to Texas, 
with a view to obtaining cotton. In 1866, the parties on Settlement 
adjusted their accounts, one executing his notes to the others: Held, 
That the vice of illegality would not follow into the notes, nor be a 
defense to an action thereon. Jd, 

3. A lease for ninety-nine years, made by the grantee of a San 
Jacinto donation land warrant prior to the repeal of thé condition 
restricting alienation, was void. Ames v. Hubby, 705. 


IMPROVEMENTS. 

PARTITION. 

On recovery by a co-tenant of lands upon which improvements 
have been made in good faith, under a claim of right, an account of 
the rents and profits should be taken, and the excess, if any, above 
them should be allowed to the party making such improvements. 
Arnold Vv. Cauble, 527. 


INJUNCTION. 

1. The claimant of property levied on under execution cannot ‘ 
invoke relief by injunction to prevent its sale, unless some good 
reason be alleged in the petition why he did not resort to his 
legal remedy by affidavit and claim bond to try the right of prop- 
erty. Ferguson v. Herring, 126. 

2. On the dissolution of an injunction issued to restrain a sale of 
property by the sheriff, it is error to render judgment against the 
plaintiff and his sureties, on motion, for the value of the property 
as estimated by the sheriff in his return, and ten per cent. damages, 
with costs of suit. Jd. 

3. On the dissolution of an injunction to restrain a sale of prop- 
erty by a sheriff, it is error to enter judgment, on motion, finally 
determining the suit, when a trial is demanded by the plaintiff. 

It would be otherwise, if the motion to dissolve is presented when 
the case is called for trial, and is predicated on the want of equity 
in the bill. Jd. 
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INJUNCTION —continued. 
4. When an injunction is dissolved which issued to restrain the 
sale of property by the sheritf levied on nnder execution, it is error 





to render judgment for ten per cent. damages against the plaintiff, 
if he was no party to the execution or former judgment. It is also 
error, in such ease, to render judgment against the principal and 
sureties on the injunetion bond for the value of the property levied 
on. The only way in which a defendant could recover damages in 
such proceeding, would be on a claim set up in reconvention. Id. 

5. That a plaintiff in an injunction suit, seeking to enjoin the sale 
under execution of lands, has permitted the lands to be sold pending 
the litigation, will not affect the right of the plaintiff in the execu- 
tion sought to be enjoined. Sampson v. Wyett, 627. 

6. The act of 1873, to regulate the practice of medigine, did 
not impose on any member of the board of medical examiners the 
duty of notifying the others of the time and place of organization 
of the board; and under that act, a failure to give such notiee to 
another member of the: board would not afford sufficient ground 
for injunction to restrain the board, when organized, from discharg- 
ing its appropriate functions under the law as a board of medical 
examiners. Howard vy. Parker, 236. 

7. See statement of case for facts alleged on which an injunetion 
was awarded, which neither entitled the petitioner to an injunction 
nor to damages. Id. 

8. An injunction to restrain the collection in money of the com- 
missions of the sheriff and county attorney in a judgment on a for- 
feited bail bond, the defendant having tendered the amount of the 
judgment in county serip of the county-where the judgment was 
‘rendered, is too closely connected with the judgment on the bail 
bond to be separable from it. A judgment upon such injunction 
suit would be revisable only in the Court of Appeals. Ader v. War- 
den, 377. . 

9. An administrator failing to perfect a suspensive appeal, can- 
not, by injunction, prevent the enforcement of an order requiring 
him to give a new bond; nor of an order removing him from the 
administration for the want of such new bond. Bills v. Scott, 430. 

10. An injunction suit, by a defendant in execution, brought 
against the district clerk and the plaintiff to restrain the collection 
of an execution for costs, on the alleged illegality of some of the 
items in the bill of costs, is in effeet but a motion to retax the costs, 
and should be treated on the hearing as such. Lockart y. Stuckler, 
765. 

11. It was improper to enjoin items in such costs bill against which 
there was no complaint. Jd. 

12. It was error to render judgment, on the dissolution of such 
injunction, for damages. Id. 

13. So, also, it was error to render judgment for interest. Costs 
do not bear interest, and the judgment dissolving the injunction 
does not alter the relation of the parties. Jd. 
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INSTRUCTIONS REFUSED. 
See charges properly refused, as given in general charge, or as on 
Weight of testimony. Railway Co. v. Gorbett, 573. 


INSURANCE. 

1. No technical words or form of expression are necessary to con- 
stitute a warranty. Words of affirmation, or statements imputing 
conditions or undertakings on the part of the insured, relating to 
the risk or affecting its character and extent, upon which it must be 
inferred the insurer contracted, will ordinarily be construed and 
held to be a warranty. .Vexas Banking and Insurance Co. v. 
Stone, 4. 

2. Where there are other words in an insurance policy to identify 
the building which contained the property insured, the terms ** oc- 
cupied as a store-house *’ have been held to express a fact relating to 
the risk, and cannot be regarded as employed for any other purpose, 
and implied that the house was not occupied for any other purpose 
than that thus stated. Id. 

3. Parol evidence is admissible to: show that insurers or their 
agents are responsible foran omission or improper statement of mat- 
ters in the application, which are referred to and made matter of 
Warranty in the policy, when such warranty is relied on to defeat an 
action on the policy, and to show that the insured is in no way* 
responsible for, or has contributed to, the mistake, but has relied on 
the insurer or his agent to prepare the application and policy, and 
did not, in fact, know of the mistake or omission, and that the in- 
surer or agent knew the facts as they existed when the policy was 
issued, and so is estopped from setting up the breach of the warranty 
asa defense. Id. 

4. Such facts should be pleaded in reply to the breach of war- 
ranty pleaded in defense ; and, in the absence of such allegations, 
and when such testimony, not objected to, was admitted, and by 
charge of the court was made a controlling issue, and a verdict 
based on such testimony and charge was rendered, a judgment 
thereon will be reversed. Id. 


INTERVENOR. 

That an intervenor may show title to an undivided interest in 
the land sued for in trespass to try title, does not affect the right 
of the plaintiff to recover who shows title to the remaining interest, 
as against defendant, who is a mere trespasser. Roosevelt y. Davis, 
463. 


JUDGMENT. 

1. On the dissolution of an iniunetion issued to restrain a sale of 
property by the sheriff, it is error to render judgment against the 
plaintiff and his sureties, on motion, for the value of the property 
as estimated by the sheriff in his return, and ten per cent. damages, 
with costs of suit. Ferguson v. Herring, 126. 
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JUDGMENT-—continued. 

2. On the dissolution of an injunction to restrain a sale of prop- 
erty by a sheriff, it is error to enter judgment, on motion, finally 
determining the suit, when a trial is demanded by the plaintiff It 
would be otherwise, if the motion to dissolve is presented when the 

_ ease is called for trial, and is predicated on the want of equity in the 
bill. Jd. 

3. All the matters involved in the issue determined by the court 
are as fully coneluded by the judgment as those considered and 
discussed, if the matter put in issue has been determined on its 
merits. Girardin vy. Dean, 243. 

4, A judgment for defendant in trespass to try title, which in terms 
attempts to remove eloud from defendant’s title, will not, when the 
pleadings of defendant are purely defensive, operate to prevent the 
plaintiff from maintaining his second suit. Blessing vy. Edmonson, 
333. 

5. The omission in a judgment to dispose of the rights of a party 
plaintiff whose pleadings show that he had no valid claim as against 
the other plaintiffs, is not a material error. Miller v. Rogers, 398. 

6. The accidental omission in a judgment of the name of a 
married woman, plaintiff, where her husband was a party, and her 
rights were recognized in the decree to her husband, is not fatal to 
the judgment on appeal by defendant. Jd. 

7. Under the Probate law of 1870, (Paschal’s Dig., 5744-5746,) a 
decree of the District Court ‘*adjudging and decreeing L. J. and J. 
C. Robinson to be the heirs and only heirs of Jesse J. Robinson, 





deceased, and ordering and adjudging the entire estate of said dece- 
dent to be delivered to them.”’’? made ou the application of said par- 
ties, and without notice to any others, is but an ex-parte proceeding, 





and does not conclude others in fact heirs of said Jesse J. Robinson. 
Johns vy. Noriheutt, 444. 

8. That a judgment for defendant in action of trespass to try title, 
with plea of not guilty, in addition to the ordinary judgment for 
the defendant, goes on to quiet defendant's title, is no ground of 
reversal. Railway Co. v. McGehee, 481. 

9. Execution must be issued within twelve months after the ren- 
dition of the judgment, or it will be dormant. Sampson vy. Wyett, 
627. 

10. An order in the Probate Court declaring ** that D is entitled 
to one-half of said league of Jand,*’ evidences an adjudication in the 
court upon the subject ; as do the words it ** having been shown to 
the satisfaction of the court * import atrial. Guilford y. Love, 715. 








JUDGMENT LIEN. 
1. The law, except as varied by registration statutes, is, that a 
judgment lien is subject to every equity against land in the hands 

of a judgment debtor at the time of the rendition of the judgment. 
Frazer v. Thatcher, 26. 
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JUDGMENT LIEN—continued. 
2. The Probate Court does not have jurisdiction to call in a pur- 
chaser from the intestate, in a proceeding to enforce a judgment 





lien. Such court, therefore, is wanting in jurisdiction in such case. 
Schmeltz v. Garey, 49. 


JURISDICTION. 

ADMINISTRATION. 

1. The Supreme Court, on the 14th of April, 1873, issued a 
mandate, reciting the affirmance of a judgment in favor of B, and 
against ©. On the 22d of Octqber, 1873, another mandate in the 
same cause was issued, reversing the judgment of the court below, 
and reciting that the former mandate was vacated and annul- 
led, and requiring its return. Another mandate of like import 
issued in December, 1873, which recited that a rehearing had been 
refused December 9, 1873. On the filing of the last two mandates, 
the District Court, in November, 1873, entered a judgment in favor 
of C, reciting the import of the last mandate, and decreeing in ac- 
cordance with it. A petition for a writ of error, by B, was sued 
out, which brought to the Supreme Court the record of the petition 
and answer in the original suit, the mandates of the Supreme Court, 
and the last judgment of the District Court. On motion to dismiss : 
Held— 

1. That the proceeding on error was an effort to cause the 
court to revise and reverse its own judgment of a former term, 
and that this court had no jurisdiction, 

2. That the judgment in form entered on the minutes of the 
District Court did not add anything to the judgment of the Su- 
preme Court of October 22, 1873, and amounted, in legal effect, 
to 2a mere recognition of its mandate. 

3. That the record does not show a want of power in the Su- 
preme Court to render the last judgment, on which the mandate 
issued. 

4. That had defendant in error claimed the right to proceed 
below under the first mandate, and pleaded the nullity of the 
second mandate on its appearance, for want of Jurisdiction in 
the Supreme Court, then the question of power to issue the sec- 
ond mandate could have been reviewed. 

5. That the jurisdiction of the Supreme Court in the first 
proceeding will be presumed, its judgment regarded as final, 
and not the subject of proceeding on error. Blair y. Parr, 85. 

2. The aggregate amount of the taxes sought to be enjoined 
having been reduced by the effect of the plea of former judgment 
below the sum of five hundred dollars, the Distriet Court had no 
jurisdiction, and it was therefore error to render any other judg- 
ment than a dismissal. Girardin v. Dean, 243. 

3. An injunetion to restrain the collection in money of the com- 
missions of the sheriff and county attorney in a judgment on a 
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forfeited bail bond, the defendant having tendered the amount of 
the judgment in county serip of the county where the Judgment was 
rendered, is too closely connected with the judgment on the bail 
bond to be separable from it. A judgment upon such injunetion 
snit would be revisable only in the Court of Appeals. Aber v. War- 
den, 377. 

4. Property levied on under an execution from the Distriet Court 
was claimed by a third party, under the statute, by affidavit and 
claim bond. ‘The officer making the levy appraised the property at 
four hundred dollars: Z/e/d, "hat the Distriet Court did not have 
jurisdiction to try the issue raised by the claim. Chrisman y. Gray- 
ham, 491. 

5. In a case involving the effeet of proceedings had under the 
Probate act of 1848: Held, That the County Court was a court of 
record of general jurisdiction in all matters relating to the admin- 

‘istration of the estates of deceased persons. Guilford vy. Love, 715. 

6. The judgments of said court in an administration within the 
scope of the power granted it by law, and embracing and apper- 
taining to the subjects within the estate administered, intrusted by 
law to its control and action, were to be regarded, in any collat- 
eral action calling their validity in question, as judgments of any 
other court of record of general jurisdiction, and entitled to the 
same presumptions in support of their validity. Jd. 

7. The weight of authority seems to establish the proposition, that 
where the record is silent on the subject of notice, the judgment of 
a court of general jurisdiction will support itself, and in a collateral 
action cannot be impeached for want of alleged jurisdiction over the 
parties. Guilford y. Love, 715. 

8. In the absence of citation for the administrator in the record, 
and of recitals of service, notice will be presumed, to support the 
order of the court adjudging half the league of land, as against the 
estate. Id. = 

9. In courts of minor grade, with inferior jurisdiction, when the 
proceedings are not regularly conducted in the course of the common 
law, or where some extraordinary power is conferred upon a court 
of general jurisdiction to do some particular thing in a particular 
way, or under particular circumstances, being a departure from its 
ordinary course of proceeding, the common law requires the record 
to show those things necessary to bring into exercise the power of 
the court. Jd. 

10. All our courts are limited in their jurisdiction with reference 
to the division of judicial powers among them, and they are special 
with referetice to what may be adjudicated by each of them. They 
are not thereby all made courts of inferior jurisdiction, whose judg- 
ments are void unless the reeord shows the antecedent facts neces- 
sary to call their power into exercise. Jd. 

11. Mode of procedure in Probate Courts discussed, and there- 
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JURISDICTION—continued. 
from conclusion reached that they should be held to be of general 
jurisdiction’ within the division of subjects allotted to them. Jd. 


LACHES. 





The mere failure to pay taxés, or the laches or delay of the owner 
in bringing suit for the recovery of land to which he has a legal 
title, will not defeat his action, where there has not been actual 
adverse possession for a sufficient length of time to support a plea 
of limitation. Williams v. Conger, 582. 


LAND. 


ANCIENT DOCUMENTS. PARTITION. 

CONDITIONAL SALE. SURVEY. 

ESTATES OF DECEASED VOL- ‘TENANTS IN COMMON. 
UNTEERS. TRESPASS TO TRY TITLE. 

LIMITATION. PROBATE MATTERS. 

LOCATION. VENDOR'S LIEN. 


MEXICAN GRANTS, 

A league of land was granted, August 10, 1824, to Bluford Brooks, 
in Austin’s colony. Soon after the grant, Brooks settled on and 
cultivated the land. September 10, 1825, while in possession, he 
sold and conveyed it to John Spear, and abandoned the country. 
Spear, on his purchase, settled upon and cultivated the land for 
several years, in compliance with the terms of the grant and the 
requirements of the law then in force. December 15, 1830, at the 
instance of Empresario Austin, the ayuntamiento of Austin’s colony 
took action upon the condition of the Brooks league, and finding 
that ‘* Brooks abandoned the country in 1825,°° decided that ‘* the 
land is therefore vacant and the title null and void, and the land 
can be granted to other emigrants.’? In 18638, the land was pat- 
ented to one Hall, whose assignees brought suit for it : LHeld— 

1. ‘That Brooks having oceupied and cultivated the land, and 
not having previously abandoned the country, had an undoubt- 
ed power of alienation. 

2. After the sale to Spear, (who in good faith occupied and 
cultivated the land,) the subsequent abandonment of the coun- 
try by Brooks was no sufficient ground for annulling the grant. 

3. It is questionable whether the action of the ayuntamiento 
in such cases was conclusive, unless followed by some action of 
the commissioner, empresario, or political authority. 

4. The proceedings were not conclusive against Spear, whose 
rights attached prior to the abandonment by Brooks. Sum- 
mers V. Davis, 540, 


LIEN. 





JUDGMENT LIEN. 
VENDOR'S LIEN. 
1. The law, except as varied by registration statutes, is, that a 
52 
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LIEN—continued. 


judgment lien is subject to every equity against land in the hands 
of a judgment debtor at the time of the rendition of the judgment. 
Frazer v. Thatcher, 26. 

2. When a vendor reserves in his deed a lien for unpaid purchase- 
money, the lien is preserved as against a subsequent purchaser, 
who is charged with notice of the lien, and this without regard 
to the registry of the deed. Jackson vy. Elliott, 62. 

3. Subsequent purchasers are bound by the recitals in the deeds 
through which they claim ; and when a deed in a title discloses the 
existence of purchase-money notes, the subsequent purchasers will 
be charged with notice of their non-payment. Jd. 

4. Quere: Whether any lien exists upon a tract of land under 
a mortgage, where the land had been sold by the mortgagor to 
defendant by bond for title recorded, the purchase-money being 
partly paid, and the tract of land subsequently having been deeded 
by the mortgagee, May, 1852, and the mortgage being executed in 
July, 1852? Miller vy. Rogers, 398. 


LOCATION. 





1. A file or entry in a surveyor’s book is not notice of a loca- 
tion, unless such book be kept in the office of the surveyor, and 
be accessible to inspection, as provided by act of 1856. (Paschal’s 
Dig., 4573.) Railway Co. v. McGehee, 481. 

2. A prior location, followed by the statutory diligence in making 
survey and returning the field-notes, is an appropriation of the 
land against any claim having its inception subsequent to such 
date. Id. 

3. It is proper to submit to the jury, in a contest between two 
locations, whether in point of fact a location or file was made in a 
book of eutries kept for that purpose in the proper oflice; the date, 
as shown in an entry in a memorandum book of the surveyor, being 
insisted on as determining the true date of the entry. Jd. 

4. It is the clear intehdment of the act of November 29, 1871, 
(Paschal’s Dig., 7096,) that no certificate which had been theretofore 
returned to the General Land Office should be withdrawn from the 
office, unless it had not been fully located, without an abandonment 
of the location and survey previously made upon it. Johnson v. 
Eldridge, 507. 

5. A withdrawal of a land certificate by the holder, from the Gen- 
eral Land Office, is an abandonment of a location and survey pre- 
viously made under such certificate. Jd. 

6. A relocation of such certificate upon the same land is a new 
appropriation, and is subject to all adverse rights in the land prior 
to such relocation. Jd. 

7. A settlement and survey by a pre-emptor under the laws prior 
to such relocation, appropriates the land, and has priority in right to 
such relocation. Jd. 
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LOCATIVE INTEREST. 

A sale by an administrator of a tract of land for the purpose of 
paying the expense of locating lands of the estate, the expenses 
being considered as one-third in value of the land so located, is not 
void, in a collateral attack, as a mode of making partition of the 
land, and giving the locator his one-third interest. Casseday v. 
Norris, 613. 


LIMITATION. 

1, When an absolute deed is made for land by the vendor, recit- 
ing payment of the purchase-money, the vendor’s lien for any un- 
paid purchase-money cannot be enforced after the debt is barred by 
two or four years’ limitation. The lien will be barred by the same 
Japse of time that would bar the debt. Pitschki v. Anderson, 1. 

2. The statute of limitations does not run against the State, nor 
can it run against a party claiming under the government, until the 
right accrues to the claimant. It follows, that ten years’ occupancy, 
&c., cannot avail a defendant under the plea of limitation, if during 
a portion of that time the title was in the government, and the land 
vacant. Truehart v. Babcock, 249. 

3. Nor is the above rule varied by the fact that defendant settled 
upon land, claiming it in good faith, and believing it to be titled 
land, paying taxes, and all this with the knowledge of tax collect- 
ors, or other officers of the State. Jd. 

4. When, in trespass to try title, the defendant relies on the stat- 
ute of ten years’ limitations, aud the presumption of a grant other 
than that under which plaintiff claims, and the evidence shows that 
the title claimed by plaintiff emanated from the government within 
ten years before the institution of the suit, and there is evidence 
tending to show a former grant, the sufficieney of that evidence to 





establish a former grant should be submitted to the jury as a dis- 
tinct proposition. Jd. 

5. While courts ordinarily do not grant a new trial to let in a de- 
fense based upon the statute of limitations, yet where defendant 
has, by effect of such statute, become the owner of the land sued 
for, such ownership and the evidence of it are sufficiently merito- 
rious to warrant the granting of a new trial, other sufficient cause 
existing. Cowan v. Williams, 380. 

6. Quere: Whether the acknowledgment of notes secured by mort- 
gage, made by the maker, affected purchasers of lands mortgaged 
prior to such acknowledgment? Miller vy. Rogers, 398. 

7. A purchaser by quit-claim deed before the maturity of the 
purchase-money notes, or of any of them, will be considered as hold- 
ing in subordination to the superior title, dependent upon the pay- 
ment of the purchase-money, and not adversely to it. While 
that relation existed between the party in possession and the holder 
of the purchase-money notes, limitation would not run in favor of 
such possession. Roosevelt vy. Davis, 463. 
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LIMITATION—continued. 

8. A sale by the holder of such superior title (the original vendor) 
to another, would be a repudiation of such relation, and from which 
limitation would run. Jd. 

9 Until such repudiation by one of the parties, and made 
known to the others, limitation would not run against the notes, or 
by three, five, or ten years’ possession of the land, so as to defeat 
the right of the original vendor to recover the land under his supe- 
rior title. Id. 

10. Where limitation is pleaded as a defense, and no testimony 
supporting the plea adduced, it is not necessary to instruet upon 
the plea; but plaintiff cannot complain if instructions are given 
which are not incorrect or inapplicable to the facts, when there is 
nothing in the record showing that the plaintiff suffered any injustice 
by that part of the charge. Williams v. Conger, 582. 

11. The mere failure to pay taxes, or the laches or delay of the 
owner in bringing suit for the recovery of land to which he has a 
legal title, will not defeat his action, where there has not been act- 
ual adverse possession for a sufficient length of time to support a 
plea of limitation. Jd. 

12. The statute of limitations will not run, in the absence of 
knowledge on part of the owner of the conversion of his goods, 
until a reasonable time elapses for ascertaining the facts. Railway 
Co. v. Adams, 748. 





MALICIOUS PROSECUTION. 

1. When it appears, in an action for malicious prosecution, that 
the defendant did not prefer the criminal charge bona fide, wider 
a belief of the plaintiff’s guilt, but, having no reasonable grounds 
for doing so, that he instituted the prosecution for the purpose of 
thereby procuring possession of his property, the act was from an 
improper motive, and, in a legal sense, malicious. Gabel v. Weisen- 
see, 131. 

2. See opinion for evidence offered in a case of malicious prose- 
cution, which, if admitted, could not, under a proper charge, have 
constituted matter of defense, and therefere not a ground for new 
trial. Jd. 

3. In an action for malicious prosecution of plaintiff! by defendant, 
for theft of a dog, the defendant himself, being on the stand, was 
asked by his counsel the following question, viz.: ** State whether, 
in appearing before the grand jury as a witness against plaintiff, at 
the time the indictment was found against him, you had any malice 
against him :** Held, Inadmissible, because (1) ‘The question was 
leading ; (2) Beeause the question was not as to any distinet, intel- 
ligible fact, but sought to elicit the conclusion of the witness as to 
his understanding of the word ‘* malice ’’ in sucha connection, Id. 

4, On a trial for malicious prosecution, the defendant relied on 
the fact that he began the prosecution as a means of obtaining 
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MALICIOUS PROSECUTION —continued. 

possession of his property, then in plaintiff’s possession. ‘The court 
charged the jury: ‘* No man can lawfully invoke the aid of the crim- 
inal process of the land to merely have decided a question of prop- 
erty, or other civil right; and if you find, from the evidence, that 
defendant knew that plaintiff did not steal his property, but that 
his object in instigating such prosecution was to obtain the possession 
of his property, then he is liable to damages:*’ Held, ‘Phat there 
was noerror. Id. 


MANDAMUS. 
ORDINANCES OF CONSTITUTIONAL CONVENTION, 


MANDATE. 

The Supreme Court, on the 14th of April, 1873, issued a mandate, 
reciting the affirmance of a judgment in favor of B, and against C. 
On the 22d of October, 1873, another mandate in the same cause was 
issued, reversing the judgment of the court below, and reciting that 
the former mandate was vacated and annulled, and requiring its re- 
turn. Another mandate of like import issued in December, 1873, 
which recited that a rehearing had been refused December 9, 1873. 
On the filing of the last two mandates, the District Court, in Novem- - 
ber, 1873, entered a judgment in favor of C, reciting the import of 
the last mandate, and decreeing in accordance with it. A petition 
for a writ of error, by B, was sued out, which brought to the Supreme 
Court the record of the petition and answer in the original suit, the 
mandate of the Supreme Court, and the last judgment of the District 
Court. On motion to dismiss: Held— 

1. That the proceeding on error was an effort to cause the 
court to revise and reverse its own judgment of a former term, 
and that this court had no jurisdietion. 

2. That the judgment in form entered on the minutes of the 
District Court did not add anything to the judgment of the Su- 
preme Court of October 22, 1873, and amounted, in legal effect, 
toa mere recognition of its mandate. 

3. That the reeord does not show a want of power in the Su- 
preme Court to render the last judgment, on which the mandate 
issued. 

4. That had defendant in error claimed the right to proceed 
below under the first mandate, and pleaded the nullity of the 
second mandate on its appearance, for want of jurisdiction in 
the Supreme Court, then the question of power to issue the sec- 
ond mandate could have been reviewed. 

5. That the jurisdiction of the Supreme Court in the first pro- 
ceeding will be presumed, its judgment regarded as final, and 


not the subjeet of proceeding on error. Blair y. Parr, 85 
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MARITAL RIGHTS. 

The purchaser from the husband of land acquired during marriage, 
the deed to which is made to the wife, is not thereby put upon in- 
quiry as to any equity she might have in respect to it, but is protect- 
ed, if he buys in ignorance of her claim to it as separate property. 
The rule is otherwise, if the recitals in the deed show that the con- 
sideration paid was the wife’s separate estate, or that the purchase 
was designed for her separate benefit. Airk v. Navigation Co., 213. 


MARRIAGE. 

The laws of Texas forbidding the intermarriage of the white and 
black races, such marriage will not be presumed from the cohabita- 
tion, as man and wife, of a white man with a mulatto woman, from 
1837 until his death, in 1868. Oldham v. Melver, 556. 





MARSHALLING SECURITIES. 

1, Where several tracts of land were included in one mortgage, 
and subsequently the mortgagor sold at different times parts of such 
mortgaged lands, in enforcing the mortgage against the several tracts 
the deeree should order sale first of that part of the lands owned by 
the mortgagor, and next the latest tract sold, and so on inversely to 
date of sales. Miller v. Rogers, 398. 

2. The purchaser first in order of time of part of several tracts of 
land ineluded in a mortgage, is not affeeted in his right to have the 
foreclosure sale made in above order by the acts of the mortgagee in 
compromising with other purchasers, or in suits with them, or any 
other matters to which he is not a party; and if the mortgagee has 
so acted with such other tracts and purchasers that he cannot pur- 
sue such first purchaser, and accord to him his rights, such inability 
will inure to the discharge of such first purchaser, being a loss to the 
mortgagee by his own fault. Jd. 

3. Ordinarily, where parts of an estate incumbered by a mortgage 
or lien are sold at different times, such tracts are liable to be sold in 
the inverse order of the date of such sales, the latest first. Rippetoe 
v. Dwyer, 498. 


MARSHAL’S SALE. 

1. Sales of Jand made by the United States marshal, under execu- 
tion, must be made in the county where the land is situated. Cas- 
seday Vv. Norris, 613. 

2. A marshal’s sale of Jand, part of which was in MeLennan 
county, made at the court-house of Bell county, held void as to that 
part lying out of Bell county. Id. ; 

MASTER AND SERVAN'. 

1. It is the duty of the master to furnish and maintain implements 
and machinery reasonably suitable to perform the work which the 

servant is required to do in the discharge of his duty under his em- 
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MASTER AND SERVAN'T—continued. 





ployment. The degree of care and diligence with which this should 
be done, should be proportioned to the amount of hazard which may 
reasonably be anticipated as consequent upon its neglect, consider- 
ing the work to be performed. Railway Co. v. Doyle, 190. 

2. When the servant accepts service upon being. furnished with 
machinery capable of doing the work required of him, which is os- 
tensibly defective in Some particular, by which it is obviously more 
dangerous than if it were complete and fully suitable, the servant 
has assumed the inereased risk which may reasonably be anticipated 
from the defect, and no more; and if the defect rendered its use 
more hazardous than could reasonably have been discoverable by the 
use of ordinary care, then the master may be in default in the dis- 
charge of his duty, and may be liable for the injury produced by said 
defect in a manner not anticipated. Jd. : 

3. A section hand of a railway company, while operating a hand- 
ear, Worked at the handle to a erank, which was an octagonal-shaped 
piece of metal, and was not furnished. with a shield of wood, as is 
usual, within which the handle could revolve, to save his hand he 
used a glove, which was caught by the handle while working the car, 
and his thumb was torn off in consequence. In an action against 
the road: //eld, That plaintiff, to recover, should allege and prove 
that the use of the glove was reasonable and proper to save his hand 
while grasping the handle, and that the danger in other respects, 
from the structure of the handle, (of which he was ignorant.) was 
not apparent with ordinary care and. attention, and that thereby he 
was injured. Jd. 


MEASURE OF DAMAGES. 











DAMAGES. 

1. The measure of damages in an action for the breach of a con- 
tract to deliver specified machinery, is the difference in value be- 
tween the machinery as furnished and as contracted for. Stark v. 
Alford, 260. 

2. This difference may be ascertained by the testimony of experts, 
taking the contract price and expense of delivery as the basis, and 
estimating the difference between that amount and the value of 
the machinery actually delivered ; or by ascertaining the reasonable 
cost of supplying the deficiency or of remedying the defects of the 
machinery as delivered. Id. 

3. All parties interested in the contract to sell are responsible to 
the purchaser for whatever damages he may have sustained from a 
breach of the contract. Id. 

4. In a suit by a father against a railway company for permanent 
injury—as the loss of an arm—inflicted on his minor son by the neg- 
ligenee of other employés of the road, when the employment was 
without the father’s consent, the plaintiff is entitled to recover the 
value of the son’s services until he arrives at the age of twenty-one 
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MEASURE OF DAMAGES—continued. 





MEDICAL EXAMINERS. 





years, the expense of medical attendance and nursing, and such 
other expenses as are rendered necessary by the injury. Railway 
Co, Vv. Miller, 322. 

5. Counsel fees for the prosecution of plaintiffs demand, in cases 
of tort for negligence, are not a natural or proximate result of the 
injury, and are not to be regarded in such cases in estimating actual 
damages. Railway Co. v. Oram, 341. 

6. In cases where counsel fees may be considered in estimating 
damages, reasonable cash fees and expenses alone can be allowed. 
Id. 

7. Where the only testimony touching the amount of counsel fees 
Was that contingent fees of one-half the amount recovered were 
usually contracted for, it was error to submit to the jury counsel 
fees as a matter to consider in finding the amount of damages. Jd. 

8. Although a tender of performance by the employé and refusal 
by the employer gives an immediate right of action for its breach on 
the contract, yet it is not tantamount to performance in determin- 
ing the measure of damages, unless the contract is clearly not appor- 
tionable. Hearne vy. Garrett, 619. 

9. Ordinarily, the measure of damages, where the employé has 
been dismissed, is the loss sustained by his being prevented from 
completing the contract, a pro-rata payment for the services render- 
ed, and profits lost. fd. 

10. When the employé waits until the expiration of the time be- 
fore suit, in some cases, on proof of inability to obtain other employ- 
ment, he may recover the entire contract price; taking the contract 
as a means of ascertaining the loss sustained, rather than as a fixed 
measure of the damages resulting from the breach. Jd. 

11. In an action for damages for breach of such contract, the court 
charged that plaintiff was entitled to the value of his services during 
the time he labored for the defendant, and damages suffered by rea- 
son of the breach: Held, Error, in not further instructing that they 
must take the contract as the standard for determining the value of 
the services rendered, Jd. 

12. It seems, in such case, the plaintiff should show (1) the value 
of his services performed under the contract as a standard; (2) the 
profits which plaintiff might have realized if he had been permitted 
to complete the contract; and, where the contract wages for- the 
time are insisted upon (3), that proper efforts were made by plain- 
tiff to obtain other remunerative employment, and the amount he 
had received to be credited. Id. 






1, The act of 1873, to regulate the practice of medicine, did not 
impose on any member of the board of medical examiners the duty 
of notifying the others of the time and place of organization of the 
board; and under that act, a failure to give such notice to another 
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MEDICAL EXAMINERS—continued. 
member of the board would not afford sufficient ground for injune- 
tion to restrain the board, when organized, from discharging its ap- 
propriate functions under the law as a board of medical examiners. 
Howard vy. Parker, 236. 
2. See statement of case for facts alleged on which an injunction 
was awarded, which neither entitled the petitioner to an injunction 
’ nor to damages. Id. 





MEMORANDUM UNDER STATUTE OF FRAUDS. 

1. The agreement or memorandum of sale of Jand required by the 
statute of frands need not be signed by both parties, but only by him 
who is to be charged by it. Crutchfield vy. Donathon, 691. 

2. Where the action is brought on a promissory note given by a 
vendee, although it may not be such a memorandum as satisfies the 
statute of frauds, the maker cannot avoid the note which he has 
given because he has omitted to bind the vendor. Jd. 

3. The cause of action in this ease being a promissory note recit- 
ing its consideration, and as the action is brought upon the note, 
and not upon the contract of sale, it is no valid defense to plead that 
the sale of the lot was not evidenced in writing. Id. 


MEXICAN GRANTS. 

1. Since the decision in the case of Blount v. Webster, 16 Tex., 
616, there has been no serious effort to question the validity of titles 
issued under the thirty-second section of the decree of March 26, 
1834, **to the inhabitants of the frontier of Nacogdoches, and those 
residing east of Austin’s colonies,’’ to lands, whether the same were 
occupied by the grantees or not. Cowan y. Williams, 380. 

2. The benefits of said decree were not restricted to foreign-born 
colonists, but accrued equally to the Mexican. Id. 

3. And that, too, although the privileges were granted by the Mex- 
ican government upon the petitions of the foreign colonists. Id. 

4, It was not contemplated by the Mexican (national or State) 
government that any colonies should be made up exclusively of 
foreigners. Id. 

5. The resolutions of the general government of April and Au- 
gust, 1828, had reference to the grant of titles to foreign settlers; yet 
the general Jaw authorizing the issuing of titles would be construed 
to be an authority to extend. titles as well to native as to foreign 
born colonists residing in the territory to which the decrees ex- 
tended, Id. 


MISTAKE. 
1. See facts held sufficient to authorize a verdict finding that a 
couveyanee for an undivided half of the east half, meant to convey 
such interest in the west half of a described league of land. Gainer 

v. Cotton, 101. 
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MISTAKE-—continued. 


2. When money is paid under a mutual mistake of law, the mis- 
take of law is, in and of itself, no ground for recovering it back. 
Galveston Co. v. Gorham, 279. 


MONEY PAID UNDER MISTAKE. 


When money is paid under a mutual mistake of law, the mistake 
of law is, in and of itself,.no ground for recovering it back. Galves- 
ton Co. v. Gorham, 279. 


MOTION TO REINSTATE. 


1. Causes dismissed on eall of the docket for want of prosecution 
will not be reinstated, except on some showing of merit in the 
appeal, and excuse for the failure to appear, by brief or otherwise. 
Daniels vy. Larendon, 217. 

2. Counsel for motion to reinstate showed by affidavit that he 
knew the crowded condition of the docket, and supposed that a 
hearing or decision could not be hoped for at the present term ; 
and that counsel was too much pressed with business to prepare 
such a brief as the importance of the question involved demands : 
Held, The excuse for failure to appear was insufficient. Jd. 

3. In cases where it can be reasonably inferred that there are 
merits in the appeal or writ of error, and that serious injury will 
probably result from the dismissal, although no strictly legal or sat- 
isfactory excuse is given for the neglect leading to dismissal, the 
court has frequently set aside the order, and permitted the case to 
be reinstated upon terms. Jd. 

4, That a homestead was conveyed in trust to secure a loan made 
before the present Constitution took effect, and at twenty-four per 
cent. per annum, and that the privy acknowledgment of the wife 
was taken to the trust deed by a notary employed by the husband to 
negotiate the loan, does not constitute an evident meritorious case 
for equitable, relief. Id. 


NEGLIGENCE. 





DILIGENCE. 

1. The duty to use ordinary care in supplying a proper road-bed 
and track of a railroad, and in keeping that road-bed and track in 
repair, is incumbent on a railroad corporation. It cannot escape 
the consequences of the negligence of the ageuts whom it has charged 
with a duty of that nature; and this whether the injury complained 


. 


of as resulting from a defective road-bed is inflicted on a fellow- 
servant of the corporation or another. Railway Co. vy. Dunham, 
181. 

2. Touching negligence, it is proper to charge the jury, that ordi- 
nary care and caution is such care and eaution asa prudent man 
would exercise under similar circumstances. Railway Co. v. Oram, 


341, 
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NEGLIGENCE—continued. 





3. Counsel fees for the prosecution of plaintiff’s demand, in cases 
of tort for negligence, are not a natural or proximate result of the 
injury, and are not to be regarded in such cases in estimating actual 
damages. Id. 

4. Ina suit against a railroad company for damages, it was cor- 
rect, after charging the jury that plaintiff could not recover if there 
Was negligence both on the part of the plaintiff and of the railroad 
company, to further charge: *It is not the least degree of fault on 
the part of plaintiff that will prevent him from a recovery; but it 
must be such a degree as to amount to a want of ordinary or reason- 
able care on his part, under the circumstances, at the time of the 
injury.”’ Railway Co. v. Gorbett, 573. , 

5. Comparative negligence is not allowable; and the greatest 
degree of care and prudence is required of railways as carriers of 
passengers. Jd. 


NEW CAUSE OF ACTION. 


1. A judgment rendered for plaintiff upon a new cause of action 
set up. by amendment in a publication suit, and of which amend- 
ment defendants have had no notice, will be reversed on writ of 
error. Pendleton v. Colville, 525, 

2. Such error is fundamental, and will be noticed, although not 
assigned as error. Id. 

3. See case of an amendment held to set up a new cause of action, 
and requiring notice thereof to defendants. Jd. 


NEW TRIAL. 


PRACTICE. 

1. It must be regarded asa settled rule of practice in this court to 
revise the action of the District Court, overruling motions for-new 
trial, asked because of newly-discovered testimony, where the same, 
considered in eonnection with the facts developed on the trial, is 
clearly material to the issue, and might produce.a different result on 
another trial, when the testimony came to the knowledge of the 
applicant after the trial, and without negligence on his part in not 
sooner discovering it, and when such testimony is not of a character 
for which courts, by well-established practice, do not in 
grant new trials. HH. and T. C. R. R. Co. vy. Forsyth, 171. 

2. See motion held strictly to comply with the rules grantiag new 
trials on newly-discovered testimony. Jd. 


general 


3. Where plaintiff recovered damages for injuries done him, based 
upon his own testimony, in part, as to the cause and manner of the 
injury suffered, testimony of his declarations, materially different 
from his testimony, and newly discovered, is material. Jd. 

4. The court will not consider physical facts, not judicially known 
or developed in. the testimony, as reasous for disbelieving an affidavit 


‘ 
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NEW TRIAL—continued. 
verifying testimony alleged as newly discovered, and urged to sup- 
port a motion for a new trial, Td. 

5. A motion for new trial, based on newly-discovered testimony, 
may be met by affidavits satisfactorily impeaching the credibility of 
the witness relied on to testify to the alleged newly-discovered facts. 
Td: j 

6. Cumulative testimony is additional testimony of the same kind 
to the same point. It is not cumulative when it is of a different 
character. and merely tends to prove a former proposition, in issue 
by the testimony, by proof of a new and distinet fact. Jd. 

7. Where no admissions or declarations of a party plaintiff, suing 





for personal damages, have been admitted, new testimony, giving 
his declarations as to the manner in which the injury was inflicted, 
different from his testimony as given on the trial on that point, are 
not cumulative. Jd. 

8. While a new trial will not be granted upon evidence to im- 
peach or contradict a witness, yet objection does not lie to testimony 
to a new fact, the effect of which is to contradict or lessen the credit 
of opposing witnesses. Jd. 

9. While courts ordinarily do not grant a new trial to let in a de- 
fense based upon the statute of limitations, yet where defendant 
has, by effect of such statute, become the owner of the land sued 
for, such ownership and the evidence of it are sufficiently merito- 
rious to warrant the granting of a new trial, other sufficient cause 
existing. Cowan v. Williums, 380. 


NON EST FACTUM. 

1. An affidavit attacking the genuineness of a recorded instru- 
ment is not strengthened by an additional affidavit attacking the 
genuineness of the certificate of acknowledgment, or of proof of the 
instrument, by virtue of which it is allowed to be recorded. The 
disproof of the genuineness of such certificate would be a fact bear- 
ing upon the genuineness, on the issue before the jury. Gainer vy. 
Cotton, 101. 

2. Such instrument so attacked, when produced and freed from 
suspicion, may be proven in any way known to the common law; 
by proof of signature of one or both witnesses, they being dead, 
or other reason for their absence being shown; or it may be proven 
as an ancient document. Jd. 


NOTARIAL ACT. 

MEXICAN GRANTS. 

1. A transfer or conveyance of land by act of sale, before a notary 
beyond the limits of Texas, has long been recognized by this court 
as valid. <A duly certified copy of the notary’s record is admissible 
to prove such sale. Williams v. Conger, 582. 

2. A power of attorney executed in Mexico, in 1833, before a no- 
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NOTARIAL ACT—continued. 

tary, held duly proven by the following testimony: 1. A certified, 
copy of the act made by a notary, who certified that he was succes- 
sor to the original notary before whom the act was made, and had 
his records. 2. Certificate of three notaries to the genuineness of 
the signature and seal of the certifying notary. 3. The certificate 
and seal of the Governor of the Federal District of Mexico, which 
Was verified by the certificate of the proper Secretary of the depart- 
ment of Foreign Relations of the National Government of Mexico, 
under the seal of that department. Jd. 


NOTICE. 
LIEN, 2, 3. 
RECITALS. 


1. A deed containing an express reservation of a lien on land con- 
veyed for the payment of the purchase-money, has the effect to 
make the perfection of the title dependent upon the payment of 
the purchase-money. Until such payment, the superior title to 
the land remains in the vendor. Roosevelt v. Davis, 463. 

2. The record of such a deed, which in its recitals gave the par- 
ticulars as to the purchase-money notes, their respective amounts, 
time of maturity, &c., was notice of the condition of the title to the 
land atfecting subsequent purchasers. Jd. 

3. A file or entry in a surveyor’s book is not notice of a location, 
unless such book be kept in the office of the surveyor, and be accessi- 
ble to inspection, as provided by act of 1856, (Paschal’s Dig., 4573.) 
Railway Co. ¥. McGehee, 481. 

4. A prior location, followed by the statutory diligence in making 
survey and returning the field-notes, is an appropriation of the land 
agaist any claim having its inception subsequent to such date. Jd. 


OCCUPANT. 

PRE-EMPQION. 

Actual settlers and occupants have always been favored by our 
laws; and the act of August 27, 1856, ratifying certain classes of 
grants, ineluding headrights, and releasing all conditions attached 
thereto, shows that it was not the policy of our laws to enforce for- 
feitures in such cases, Summers v. Davis, 541. 


OFFICE, LITIGATION FOR. 

1. Proceedings were brought by a claimant to an office against an 
incumbent. After the expiration of the term of office has expired, no 
judgment could be rendered to put the claimant into the office. This 
ordinarily is good reason for not rendering a judgment ; and this is 
especially the case in mandamus and information in the nature of a 
quo warranto for an office the term of which has expired. Lacoste 
v. Duffy, 767. 

2. It has not been customary for this court to decide questions of 
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OFFICE, LITIGATION FOR—continued. 


importance after their decision has become useless, merely to ascer- 
tain who is liable for cost. Id. 


OFFICE, REMOVAL FROM. 


1. Legislative action was not necessary to render operative the 
right to remove county attorneys, &c., by the district judge, upon 
the causes stated and in the mode preseribed. Trigg v. The State, 
645. 

2. It was proper that such proceedings be in the name of the State, 
and may be commenced by a relator. Jd. 

3. The district judge is made by the Constitution responsible for 
the inception of proceedings for removal, and he should see to it 
that such charges distinetly allege a sufficierit ground, and he should 
be satistied of the truth of the charge before allowing it to be made. 
Id. 
4, Suggestions as to procedure in such prosecutions. Jd. 

by From a judgment removing from oftice such officers, by the 
district judge, an appeal lies to the Supreme Court. Jd. 

6. The court comments on a mode of stating and submitting 
charges of official misconduct in which the practice of courts-martial 
was in part adopted, charges being made, with specifications under 
each. ‘Ihe proceedings criticised and condemned. Jd. 





OFFICIAL MISCONDUCT. 


DRUNKENNESS. 

Such charge against a county attorney was sufficiently made by 
an allegation that, in assuming to prosecute a party accused of an 
offense, he had intentionally managed the prosecution so as to pro- 
cure his acquittal, when he knew the aceused was guilty of the 
offense with which he was charged. Trigg v. The State, 645. 





ORDINANCES OF CONSTITUTIONAL CONVEN ION. 


The Constitutional Convention of 1868, August 26, passed an 
ordinance ‘creating the county of Webster’? ‘tout of portions of 
the counties of Fannin and Lamar,” and it was by the ordinance 
made the duty of the County Court of Fannin county, as soon 
as convenient after the passage of the ordinance, **to organize 
the said county of Webster, by holding elections for the purpose 
of electing all county officers, or recommending suitable persons 
to the commander of the fifth military district to fill said offices.” 
The County Court recommended to said commander persons as suit- 
able for said offices, but no action was taken thereon. ‘The adjourn- 
ed session of the convention took no further action on the subjeet, 
nor has any legislative action subsequently been had. ‘The Consti- 
tutional Convention of 1875 made no mention of Webster county 
in its apportionments of the counties in the State. August 23, 1876, 
proceedings were begun in the District Court of Fannin county for 
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ORDINANCES OF CONSTITUTIONAL CONVENTION—cont'd. 
mandamus against the County Court of that county, to compel the 
organization of Webster county : Held— 

1. The non-action by the military commander of the district 
may be considered as a disapproval of the ordinance. 

2. The failure of the convention, when again in session, to 
take further action, may be considered evidence of abandon- 
ment of the project. 

3. The declaration creating the existence of the county, but 
providing steps for its organization, did not, of itself, create the 
new county, so as to detach it from the old counties. 

4. The failure by the Constitutional Convention of 1875 to 
recognize said county, may be regarded as an authoritative 
condemnation of its existence. 

5. Hence it was not the clear duty of the County Court to 
act, and the mandamus was properly refused. Ryan v. Evans, 
364. 


PARENT AND CHILD. 

1, See statement of case for a charge of the court held correct as 
to the liability of an employer of a minor, when the employment is 
without the consent of the parent, and the minor receives injury 
from the negligence of the other servants of his employer. ail- 
way Co. v. Miller, 322. 

2. Ina suit by a father against a railway company for permanent 
injury—as the loss of an arm—inflicted on his minor son by the 
negligence of other employés of the road, when the employment 
was without the father’s consent, the plaintiff is entitled to recover 
the value of the son‘s services until he arrives at the age of twenty- 
one years, the expense of medical attendance and nursing, and such 
other expenses as are rendered necessary by the injury. Jd. 





; PAROL CONTRACT FOR SALE OF LAND. 

A petition to enforce a parol contract for sale of land should 
contain, in clear and distinet terms, the contract sought to be en- 
forced, the sum to be paid, the time at which the different install- 
ments were to be paid. the manner of payment or performance, or 
facts relied upon to excuse the literal performance. Jones v. Jones, 
683. 


PAROL EVIDENCE. 
CONDITIONAL SALE. 
SPECIFIC PERFORMANCE. 
Parol evidence is admissible to show that insurers or their agents 

are responsible for an omission or improper statement of mat- 
ters in the application, which are referred to and made matter of 
warranty in the policy, when such warranty is relied on to defeat 
an action on the policy, and to show that the insured is in no way 
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continued, 


responsible for, or has contributed to, the mistake, but has relied on 


the insurer or his agent to prepare the application and policy, and 
did not, in fact, know of the mistake or omission, and that the 
insurer or agent knew the facts as they existed when the policy 
Was issued, and so is estopped from setting up the breach of the 
warranty as a defense. Texas Banking and Insurance Co. v. 
Stone, 4. 


PART PERFORMANCE OF CONTRACT. 


1. Where one is employed to perform some stipulated work, or 
to labor for a specified period of time, and, after part performance 
on his part, is wrongfully prevented from completing the work 
contracted for, or laboring for the full period stipulated, the em- 
ployé may treat the contract as abandoned, and may sue for the 
reasonable value of the labor performed or service rendered ; and 
the employer is estopped from setting up the contract as a bar to 
the action. Hearne v. Garrett, 619. 

2. In such ease the employé may sue at once on the contract for 
damages sustained by its breach. Id. 


PARTIES. 
BILLS OF EXCHANGE. PARTITION. 
JURISDICTION. Res ADJUDICATA. 


1. In suits for damages brought under the act of February 2, 
1862, the better practice is to join all entitled to participate in the 
damages as parties ; but should any be omitted, the petition should 
state all who are entitled to share in the recovery. When it is evi- 
dent, from the petition, that all are not so described, exceptions on 
that account should be allowed. H, and T. C. R. R. Co. v. Moore, 
31. 

2. An order of sale to foreclose a mortgage, sale and confirmation, 
with an administrator’s deed to land sold by the intestate in his life- 
time, his vendee being in possession under recorded deed, do not, 
as to stich vendee in possession and not a party to the proceedings, 
confer title, or affect the rights of such party. Schmelz v. Garey, 
49. | 

3. Nor is such administrator’s sale made valid by the fact that the 
mortgagee also had a judgment lien upon such land, when such 
judgment was not made the basis of the action of the Probate 
Court. Id. 

4, Plaintiff, in his suit in trespass to try title. was not required 
to make any other party defendant but the one claiming and hold- 
ing the land sued for; but upon amending and seeking to enforce 
his mortgage, it became necessary to make all purchasers of the 
mortgagor, subsequent to the mortgage, of parcels of the mortgaged 
lands, parties defendant, so that equities between them, aud in the 
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PARTIES—continued, 
several tracts claimed by each, may be adjusted. Miller vy. Rogers, 
398. 

5, In partition suits, all of the co-tenants must be made parties ; 
and any purchaser under one of them should be made a party, and 
he should be able to connect himself with the co-tenant under whom 
he clii. Arnold vy. Cauble, 527. 

6. In an action to foreclose a lien against parties in possession 
who reconvene, and one setting up a mortgage upon the Jand and 
claiming to have taken it without notice of plaintiff’s lien, such 
mortgagee is a necessary party, and it is error to dismiss as to him, 
and also error to disregard his plea asking affirmative relief. Ewell 
v. Anderson, 697. 


PARTITION, 

HOMESTEAD. 

1. A tenant in common will not be allowed to force partition of a 
part of a common estate. He must apply for partition of the entire 
estate, if he would divide any. Battle v. John, 202. 

2. But it does not follow, that, on a purchase from one tenant 
in common of a part of the common estate, when such purchase is 
acquiesced in by the others, a partition of such part cannot be had 
without forcing partition of the eutire property. Jd. 

3. It would seem to follow, that if some of the parties have no 
interest, either legal or equitable, by estoppel or otherwise, in a 
portion of the tract, they cannot object to partition because it is not 
‘sought of such portion, especially when all parties interested in the 
entire tract sought to be partitioned are before the court. Jd. 

4: A partition made by the owners of a tract of land among 
themselves, in writing, accompanied by a map showing the sub- 
divisions of the land, and the parts allotted to each, signed and 
placed on record, evidences a transfer of any right held by those 
joining in the partition, in that part allotted to one of the parties ; 
sach holds in his part such title as he and those joining in the par- 
tition could give. Hunter v. Morse, 219. 

5. A decree of partition was introduced in evidence; the plat and 
field-notes made by the commissioners of partition, making part of 

. the decree, were in conflict. It was competent and proper for the 
court to instruct the jury as to the meaning of the decree, and to in- 
struct that the field-notes in the decree were conclusive among the 
parties, when the decree named the field-notes as determining the 
boundaries, Hurt v. Evans, 311. 

6. A map accompanying and forming part of a report by commis- 
sioners making partition of land, will not necessarily control field- 
notes also forming part of such reports, where there is a difference 
in the length of lines as given in figures on the map, and as written 
in the field-notes. Jd. 

7. In an action for partition, the defendants are liable for all 
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costs incurred in contesting the rights of the successful plaintiffs in 
such suit. Subsequent to the decree ascertaining the rights of the 
parties, the costs should be apportioned according to their respect- 
ive interests. Johns v. Northeutt, 445. 

8. That plaintiffs were claiming partition renders dg material that 
all the parties interested be before the court ; and nee, proof of 
heirship of all parties taking by descent from heirs of the party 
from whom the estate descended became material, although in no 


way affecting the extent of the inferest held by the defendants as 


co-tenants. Id. 

9. Ina suit by heirs of a deceased husband against two vendees 
of the widow, one of whom held from her a deed for the south half, 
and the other, by her deed of later date, held the north half of 
the tract, the court below, having allotted the north half to the 
plaintiffs, proceeded further to divide the south half between the 
two defendants, and to make an order adjudicating between them 
some matters as to improvements: Held— 

1. It was competent, on partition, to allot the north half to 
plaintiffs, if necessary to their interest; and in such event, the 
purchaser of that half had no legal ground of complaint. 

2. But the court, after having set apart the north half to the 
plaintiffs as their equal and proper share, had no power to float 
the purchaser who claimed that half down upon the south half, 
not included in his deed, and held by a deed older than his own. 

3. A partition is a distribution among parties who are part 
owners, and cannot be made to operate as a conveyance of land 
to one of the parties to the suit, who had no interest in or title 
to that particular portion. 

!. There was no such relation between the two purchasers 
from the widow, as to require the elder in time to divide his 
purchase with the junior purchaser of the other part of the 
tract, nor such as enables the court to adjudge any sum from 
one to the other on a failure of title to either. Arnold y. Cau- 
ble, 527. 

10, In partition suits, all of the co-tenants must be made parties ; 
and any purchaser under one of them should be made a party, and 
he should be able to connect himself with the co-tenant under whom 
he claims. Jd, 

11. On recovery by a co-tenant of lands upon which improve- 
ments have been made in good faith, under a claim of right, an 
account of the rents and profits should be taken, and the excess, 
if any, above them should be allowed to the party making such 
improvements. Id. 


12. Subject to these limitations, a co-tenant may have his share 
allotted from any part of the tract of land ; and, so far as conflicting | 
with this right, any conveyance by another co-tenant to a purchaser 
of a part of the tract by metes and bounds, is void. Jd. 
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13. Where but one,-or where several hold small parcels of the 
estate, equity would direct that the share or shares of each and his 
improvements be allotted as claimed, making such title good by 
allotting such tracts to the co-tenants from whom such purchases 
were gmde, Td. 

14. analogy to the rule as to the rights of purchasers of parts 
of a tract or tracts of land covered by an incumbrance, requir- 
ing the euforeement of the incumbrance against the late pur- 

| chasers first, it would seem equitable to give preference to an elder 
| purchaser in partition ; and the more so, when the subsequent pur- 
chaser had notice of the facts of the title. Jd. 

15. After such adjudication, and after a commission to make 
partition in accordance therewith had made their report, the court 
ordered that the administrator make deed for the half set apart 

| within one month: //eld, That the failure of the administrator to 
i make such deed did not avoid the adjudication as to the extent of 
the interest. Guilford vy. Love, 715. 


PARTNERSHIP. 
ILLEGAL CONTRACT. 


j PATENT. 
1. While a prior valid and subsisting location and survey will 
. prevail over a subsequent location and patent, yet the patent carries 


with it a prima-facie right to the land thereby granted by the State 
to the patentee. Johnson vy. Eldridge, 507. 

2. To rebut such presumption, it devolves upon the adverse 
claimant to clearly establish a prior or superior equitable right. [f 
both parties have equities, unless there is a decided preponderance 
the legal tile must obtain. Jd. 


PENDENTE LITE SALE. 

1. That a plaintiff in an injunction suit, seeking to enjoin the sale 
under execution of lands, has permitted the lands to be sold pend- 
ing the litigation, will not affect the right of the plaintiff in the 
execution sought to be enjoined. Sampson vy. Wyett, 627. 

2. This court will not interfere with such right at the instance of 
parties resisting such effort to dismiss, who allege a purchase pend- 
ente lite of the interest of the plaintiffs in error in the subject of 
litigation. Davis v. Hale, 712. 


PLEADING. 
INSURANCE, 3, 4. 
1. In trespass to try title, a plaintiff setting up a chain of title to 
the land sued for in his original petition, may, by amendment, 
describe a tract of different location, and by other chain of title ; 
and such amendment relieves the plaintiff from the allegations in 
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his original petition as to his title; and he may support his title to 
the land described by any competent testimony. Hunter v. Morse, 
219. 

2. An action of trespass to try title was brought by a vendor 
against a purchaser of parts of several tracts conveyed at the same 
time; by amendment, the suit was changed into a WD closure suit 
on a mortgage, setting out a history of the dealings by the vendee 
in selling parts of the land ineumbered by the mortgage, and of col- 
leetions and compromises made by the vendor with such purchasers 
and their vendees ; asking judgment for a sum proportional in value 
to the land sued for, with relation to the entire tracts, and naming 
a specific sum as such value. Under such state of pleading, a judg- 
ment in excess of both such estimated sums, and enforeing the 
mortgage for such judgment against the tracts sued for, was erro- 
neous. Miller v. Rogers, 398. 

-3. Where, by the pleadings of the plaintiff to foreclose, it is shown 
that other lands were included in the mortgage sought to be fore- 
closed, and which lands have been sold by the mortgagor, and that 
plaintiff had settled with some of such purchasers, the equitable 
rights of such persons, and of others, as’ affected by such acts, be- 
come part of the litigation, as if pleaded in defense, and must be 
acted upon by the court in adjudging or refusing relief. Jd. 

4, In an action of trespass to try title in the ordinary form, with 


the plea of not guilty, the equities of parties to the suit in the land 
in controversy, which was sold under a decree foreclosing the ven- 
dor’s lien, and which equities grew out of the relation of the par- 
ties prior to such sale, will not be inquired into. The equities must 
be set out in the pleadings. Rippetoe v. Dwyer, 498. 


PRACTICE. 


AMENDMENT. PART PERFORMANCE. 
FORECLOSURE. PRACTICE IN DISTRICT COURT. 
MANDATE. TRESPASS TO 'TRY ‘TITLE. 

PARTIES, 1. VENDOR'S LIEN. 

PARTITION. 

1, A State court in which a suit is brought will take no notice of 
proceedings in bankruptey in a Federal court, unless it is presented 
in such way as to invoke judicial action. Coffee vy. Ball, 16. 

2. The State courts have jurisdiction, after a bankrupt’s discharge, 
to enforce a vendor’s lien upon land sold by the bankrupt before 
the proceedings in bankruptcy began, and against a purchaser with 
notice. Jackson v. Elliott, 62. 

3. Where competent evidence, tending to establish the truth of 
the petition or answer, has been excluded by the court below upon 
an untenable objection made to it by the other party, but in a case 
where no ground of action or of defense is presented by the plead- 
ings, and it is obvious from the nature of the case that the defect 
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could not be eured or avoided by amendment, and, had the desired 
evidence been admitted, that the opposite party would have been 
entitled to a judgment non obstanti veredicto, the error in exclud- 
ing the testimony is abstract and immaterial, furnishing no ground 
for reversal on appeal. De Leon vy. Trevino, 88. 

f. An affidavit attacking a recorded instrument is not strength- 
ened by au additional affidavit attacking the genuineness of the cer- 
tificate of acknowledgment, or of proof of the instrument, by virtue 
of which it is allowed to be recorded. The disproof of the genuine- 
ness of such certificate would be a fact bearing upon the genuine- 
ness, On the issue before the jury. Gainer vy. Cotton, 101. 

5. Such instrument so attacked, when produced and freed from 
suspicion, may be proven in any way known to the common law ; 
by proof of signature of one or both witnesses, they being dead, or 
other reason for their absence being shown ; or it may be proven as 
an ancient document. Jd. 

The suspicion from which the instrument so produced must be 
freed before the execution of such instrument may be proved by 
evidence of ‘signature of subscribing witnesses, must arise from 
something apparent on the face of the instrument,—something of 
which the judge can take notice, and upon which he ean act; not 
such suspicion as may be raised by extraneous testimony, introduced 
‘by the adverse party. Jd. 

7. A certified copy of a deed made to plaintiffs’ ancestor for a 
town lot, reciting a-money cousideration, but of even date with a 
bond for title from said ancestor for part of the land sued for, the 
deed being referred to in the bond, and its consideration recited as 
the lot so conveyed, is relevant ; and notice having been given to 
plaintiffs’ attorneys, and to one of plaintiffs, to produce the original, 
and no objection having been made to the notice as giving insuffi- 
cient time to produce it, the copy was competent testimony. Jd. 

8. On the dissolution of an injunction to restrain a sale of prop- 
erty by a sheriff, it is error to enter judgment, on motion, finally 
determining the suit, when a trial is demanded by the plaintiff. It 
would be otherwise, if the motion to dissolve is presented when the 
case is called for trial, and is predicated on the want of equity in the 
bill. Ferguson vy. Herring, 126. 

9. When an injunetion is dissolved while h issued to restrain the 
sale of property by the sheriff levied on under execution, it is error 
to render judgment for ten per cent. damages against the plaintiff, 
if he was no party to the execution or former judgment. It is also 
error, in such case, to render judgment against the principal and 
sureties on the injunction bond for the value of the property levied 
on. The only way in which a defendant could recover damages in 
such proceeding, would be on a claim set up in reconvention., Jd. 
10. The court will not consider physical facts, not judicially known 
r developed in the testimony, as reasons for disbelieving an athi- 
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davit verifying testimony alleged as newly discovered, and urged to 
support a motion for a new trial. Railway Co. vy. Forsyth, 171. 

11. A motion for new trial, based on newly-discovered testimony, 
niy be met by affidavits satisfactorily impeaching the credibility of the 
witness relied on to testify to the alleged newly-discovered facts. Jd. 

12. While a new trial will not be granted upon evidence to im- 
peach or contradict a witness, yet objection does not lie to testimony 
to a new fact, the effect of which is to contradict or lessen the 
credit of opposing witnesses. Jd. 

13. The fact that parties in the first suit are not identically the 
same as those in the second, when the first ease was decided on its 
merits, and not upon exception to the joinder or non-joinder of par- 
ties, is no answer to the plea of former judgment. Girardin y 
Dean, 243. 

14. The plea of former judgment being sustained as to part of the 
plaintiffs, under our liberal system of practice, the remaining plain- 
tiffs, in an effort to protect themselves against the collection of a 
tax, could proceed with the suit, if after such dismissal the court 
had jurisdiction of the suit as changed, by the effect of the plea, as 
to the other plaintiffs. Jd. 

15. On the trial, an instrument in the Spanish language, and of 
date October 15, 1835, was admitted in evidence ; a translation was 
read without objection (it not appearing that it was made by an ex- 
pert or by authority): Held, That no objection could be taken to 
the act of a judge trying the case instructing the jury upon the legal 
effect to be given to the instrument in evidence. It was of no con- 
sequence how his knowledge of its contents was obtained. Cowan 
v. Williams, 380. 

16. An amendment made several terms after service of citation, 
setting up new boundaries to the land sued for, and requiring dif- 
ferent evidence to rebut it, is. as to the defense, material ; and it 
being made in absence of the defendant or of his attorney, and on 
the day of the trial, is ground for new trial. Jd. 

17. Section 27 of the Probate act of 1876, providing for the re- 
moval of executors or administrators by the county judge of his 
own motion, or of any person interested in the estate, * * * * 
** when they fail to obey any order of the court consistent with this 
act in relation to the estate committed to their charge,”’ gives the 
right to remove for the failure to execute an order requiring the sale 
of land, although the administrator may claim that the order was 
illegal, beeause including the homestead. Wright v. Mc Natt, 425. 

18. The legality of an order of sale cannot be tested by the ad- 
ministrator resisting an order removing him for disregarding the 
order of sale. The remedy against the disputed order is by appeal 
or certiorart. Id. 

19. The order setting apart the homestead and exempted property 
having been taken for revision to the District Court, and having 
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been continued for several terms, the administrator amended and 
asked judgment for the recovery of the said property and the value 
of its use, &c.; and no exception having been taken to the amend- 





ment below : Held, While such amendment and action upon it were 
irregular, it is not ground for reversal. Oldham vy. Melver, 556, 

20. The district judge is made by the Constitution responsible for 
the inception of proceedings for removal from office, and he should 
see to it that such charges distinctly allege a sufficient ground, aud 
he should be satisfied of the truth of the charge before allowing it 
to be made. Trigg v. The State, 645. 

21. From a judgment removing from office such officers, by the 
distriet judge, an appeal lies to the Supreme Court. Jd. 

22. The court comments on a mode of stating and submitting 
charges of official misconduct in which the practice of courts-martial 
was in part adopted, charges being made, with specifications uudet 
sach. ‘The proceedings criticised and condemned. Jd. 

23. Under section 24 of article 5 of the Constitution of 1876, the 
leave and sanction of the District Court affirmatively given to pro 
ceedings by a relator, are necessary to their validity ; and upon the 
District Court dismissing a petition filed for that purpose, such 
action will not be revised on appeal. Smith v. Brénnan, 681. 

24. A defendant who filed a plea in reconvention, setting up facts 
on which affirmative relief was asked, and against whom plaintiff 
was permitted to dismiss his suit, and whose plea in reconvention 
was disregarded in the District Court, has the right, on final judg- 
ment therein being rendered in favor of the plaintiff, to have the 
action of the court revised on appeal. Ewell vy. Anderson, 697. 


PRACTICE IN DISTRICT COURT. 

1. Although it be error to enforee the trial of a case, save when 
salled regularly in its order on the docket, yet it is not ground for 
reversal, unless it is apparent that the case was not tried in its regu- 
lar order, but was in fact tried at another time, and that such action 
of the court was at the time excepted to. Price vy. Lauve, 74. 

2. Exceptions to the action of the court (as setting a case fora 
future day of the term) must be taken at the time of such act of the 
court, and the exception noted. The bill of exceptions so taken 
and noted may be, by consent of the court, drawn up and signed at 
any time during the term. Jd. 

3. An aflidavit for continuance, showing sufficient reasons for 

i want of diligence on first application for continuance, yet: showing 
that. the testimony is immaterial to the issues made by the pleading, 
may properly be overruled. Jd, 

4. Such resolutions touching the disposition of cases invoked in 


~ TH 


an application for continuance, and not as a written agreement filed 
in the case, will not be enforced. Jd. 
5. Where suit is brought to foreclose a mortgage upon several 
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ACTICE IN DISTRICT COURT—continued. 

tracts of land, and the defendant makes no request as to the order 
in which he desires the tracts to be sold, he cannot, on appeal, object 
to the action of the court in determining such order in which the sev- 
eral tracts are to be sold. Id. 

6. Where competent evidence, tending to establish the truth of the 
petition or answer, has been excluded by the court below upon an 
untenable objection made to it by the other party, but in a case 
where no ground of action or of defense is presented by the plead- 
ings, and it is obvious from the nature of the case that the defect 
could not be cured or avoided by amendment, and, had the desired 
evidence been admitted, that the opposite party would have been 
entitled toa judgment non obstanti veredicto, the error in excluding 
the testimony is abstract and immaterial, furnishing no ground for 
reversal on appeal. De Leon v. Trevino, 88. 

7. A decree of partition was introduced in evidence ; the plat and 
field-notes made by the commissioners of partition, making part of 
the decree, were in conflict. It was competent and proper for the 
court to instruct the jury as to the meaning of the decree, and to in- 
struct that the field-notes in the decree were conclusive among the 
parties, when the decree named the field-notes as determining the 
boundaries.. Hurt v. Evans, 311. 

8. The District Court having assumed jurisdiction to try title to 
property claimed under the statute and appraised at $400, the sure- 
ties would have the right to relief by injunction suit or motion, so as 
to prevent the abuse of the process of the court without jurisdic- 
tion. Chrisman v. Grayham, 491. 


PRACTICE IN SUPREME COURT. : 


CITATION IN ERROR. MANDATE. 
JURISDICTION. WRIT OF ERROR. 


1. When the petition fora writ of error omits to state the resi- 
denee of a defendant in error, the clerk, in issuing the citation in 
error, may direct it to the sheriff of the county in which the original 
petition states that the party resides. Lubbock v. Cook, 96. 

2. When time is to be computed from or after a certain day from 
an act done, the day on which the act is done is to be exeluded in 
the computation. Id. 

3. In computing the two years within which a writ of error may 
be taken, the day of the rendition of the judgment is exeluded. Id. 

4. A judgment for an amount in excess of the amount elaimed 
will be reversed. Walker vy. Lewis, 123. 

5. Causes dismissed on eall of the docket for want of prosecution 
will not be reinstated, except on some showing of merit in the 
appeal, and excuse for the failure to appear, by brief or otherwise. 
Daniels v. Larendon, 216. 

6. Counsel for motion to reinstate showed by affidavit that he 
knew the crowded condition of the docket, and supposed that a hear- 
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ing or decision could not be hoped for at the present term ; and that 
counsel was too much pressed with business to prepare such a brief 
as the importance of the question involved demands: Held, The 
excuse for failure to appear was insufficient. Jd. 

7. In cases where it can be reasonably inferred that there are 
merits in the appeal or writ of error, and that serious injury will 
probably result from the dismissal, although no strictly legal or satis- 
factory excuse is given for the neglect leading to dismissal, the eourt 
has frequently set aside the order, and permitted the case to be rein- 
stated upon terms. Id. . 

8. That « homestead was conveyed in trust to secure a loan made 

before the present Constitution took effect, and at twenty-four per 
cent. per annum, and that the privy acknowledgment of the wife 
Was taken to the trust deed by a notary employed by the husband 
to negotiate the loan, does not constitute an evident meritorious case 
for equitable relief. Id. 
_ 9. Where an injunction is dissolved, bill dismissed, and costs ad- 
judged against plaintiff and sureties on the injunction bond, such 
sureties cannot become sureties on the appeal bond of their princi- 
pal. Id. 

10. Suggested by the court, that, in motions for rehearing, it will 
ordinarily be sufficient to point out in such motion briefly some 
mistake, or misconception of law or fact, into which the court has 
fallen, as exhibited in the opinion, with such reference to the record 
-or to authorities as will call it to the attention of the court. Hurt 
v. Evans, 311. 

11. A sheriff’s deed conveyed all the interest of the defendant in 
a foreclosure suit at the date of the decree ; part of the land had been 
sold pending the suit; the point was not raised in the court below : 
Held, That the question as to the effect of the sheriff’s deed will not 
be limited so as to exclude that sold pending the suit, and before the * 
decree, when first raised in the Supreme Court. Rippetoe v. Dwyer, 
498, 

12. Plaintiffs in error have the right to consent to the withdrawal 
of a submission, and agree that the case be affirmed. Davis y. Hale, 
712. 

18. This court will not interfere with such right at the instance of 
parties resisting such effort to dismiss, who allege a purchase pend- 
ente lite of the interest of the plaintiffs in error in the subject of 
litigation. Jd. | 

14. Proceedings were brought by a claimant to an office against an 
incumbent. After the expiration of the term of office has expired, 
no judgment could be rendered to put the claimant into the office. 
This ordinarily is good reason for not rendering a judgment; and 
this is especially the case in mandamus and information in the nature 
of a quo warranto for an office the term of which has expired. La- 
coste v. Duffy, 767. 
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15. It has not been customary for this court to decide questions of 
importance after their decision has become useless, merely to ascer- 
tain who is liable for cost. Jd. 

16. A litigation for the office of county treasurer dismissed, be- 
cause the term of the office sought had expired. Jd. 

17. The plaintiff in error is held to reasonble diligence in caus- 
ing the writ of error to be issued and served. If, for want of dili- 
gence, a term is missed, the writ of error brought to the succeeding 
term will be dismissed. Thompson v. Rice, 769. 

18. Judgment was rendered February 5, 1875; petition and error 
bond filed January 24, 1877; citation in®error was issued aud served 
March 29, 1877, less than twenty days before the first day of the as- 
signment embracing the county where the judgment was rendered ; 
the transeript was filed at the term thereafter: /Zeld, That as by 
the negligence of the plaintiff in error a term was lost, a motion to 
dismiss should prevail. Jd. 

19. Discussion as to diligence required of plaintiff in error to have 
citation in error served. Overton v. Terry, 773. 

20. A motion to dismiss for defective citation in error is a waiver 
of delay in its issuance as reason for dismissing the case when the 
defective citation has been corrected. Jd. 


PREEMPTION. 


1. The actual settler and oceupant of the soil has always been re- 
garded with peculiar favor, both by the Legislature and the courts. 
Statutes giving preémptions and laws for the protection of actual 
occupants have always been construed liberally in favor of such 
preémptor and occupant. Johnson v. Eldridge, 507. 

2. A preémptor having settled upon and designated for a home- 

stead a tract of public land, may apply to his preémption survey 
a land certificate, and obtain patent, without losing his priority of 
right in the land by his settlement and occupancy, as against one 
locating subsequent to his settlement as preémptor. Zd. 
3. This court will reverse where an improper issue has been sub- 
mitted to the jury, and where it cannot be seen from the record 
but that the jury may have found a verdict upon such issue, al- 
though the verdict upon the law and testimony was correctly found 
upon the merits, Williams vy. Conger, 582. 


PREFERRING CREDITORS. 


Although a creditor may know the insolveney of the debtor, he 
may fairly and legally seciire for himself a preference over other 
creditors, (provided his negotiation does not come within the pro- 
hibitions of the Bankrupt law,) and this though the object of the 
debtor be to defeat his other creditors, provided the preferred cred- 
itor is not chargeable with notice of that fact. Frazer vy. Thatcher, 
26. ‘ 
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PRESUMPTION OF REGULARITY OF JUDGMENT. 

1. The judgments of said court in an administration within the 
scope of the power granted it by law, and embracing and appertain- 
ing to the subjects within the estate administered, intrusted by law 
to its control and action, were to be regarded, in any collateral action 
ealling their validity in question, as judgments of any other court of 
record of general jurisdiction, and entitled to the same presumption 
in support of their validity. Guilford v. Love, 715. 

2. The weight of authority seems to establish the proposition, 
that where the record is silent on the subject of notice, the judg- 
ment of a court of general jurisdiction will support itself. and in 
a collateral action cantiot be impeached for want of alleged juris- 
diction over the parties. Id. 


' » 


; 3. In the absenee of citation for the administrator in the record, 





and of recitals of service, notice will be presumed, to support the - 
order of the court adjudging half the league of land, as against the 
estate. Id. 


PRINCIPAL AND AGENT. 

Railroad companies are liable for negligence or unskillfulness 
of parties in their employ, and generally for their acts, unless it be 
shown that such acts were outside of the purpose of their employ- 

{ ment, or were the willful acts of such agents or employés. ail- 
way Co. v. Gorbett, 573. 


PROBATE MATTERS. 

1. Property not inventoried is not under the jurisdiction of the 
Probate Court, so as to be subject to its orders. Schmeltz v. Garey, 
49. 

2. An administrator’s sale of land which had been sold and paid 
for in the lifetime of the intestate, and which had not been invento- 
ried, and in the proceedings ordering the sale the vendee was no 
party, conveys no title as against said vendee. Miller v. Rogers, 
398. 

3. Under the Probate act of 1870, an administrator sold lands of 
the estate lying in other counties. A return of the sale was made. 
Subsequently, the administrator finding that the lands were of 
much greater value than the sum realized, so represented to the 
court, and asked that the sale be set aside. The purchaser resisted, 
and objected to testimony showing the value of the land. The 
court below sustained exceptions to the testimony, and approved 

4 the sale: Held— 


1. That inadequacy of price is sufficient reason to set aside the 


sale. 

2. That the exclusion of the question and answer, ** What is 
the value of the land?” on the ground that the court had no au- 
thority to inquire into the value of the land, raises the question 
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PROBATE MATTERS—continued. 
of the value before the court under the allegation made, for 
revision on appeal. 

3. The refusal to hear such evidence is equivalent toa dis- 
missal of the application to set aside the sale for insufliciency. 
Hardin vy. Smith, 420. 

4. Section 27 of the Probate act of 1876, providing for the removal 
of executors or administrators by the county judge of his own mo- 
tion, or of any person interested in the estate, * * * ‘* when 
they fail to obey any order of the court consistent with this act in 
relation to the estate committed to their charge,”* gives the right to 
remove for the failure to execute an order requiring the sale of land, 
although the administrator may claim that the order was illegal, 
because including the homestead. Wright v. Me Natt, 425, 

5. The legality of an order of sale cannot be tested by the admin- 
istrator resisting an order removing him for disregarding the order 
of sale. The remedy against the disputed order is by appeal or cer- 
tiorari. Id. 

6. An order for the sale of 300 acres of land, including the home- 
stead, for the payment of debts of an estate, is not a nullity by reason 
of including the homestead, though it might be erroneous. Jd. 

7. Under the Probate law of 1870, as amended May 27, 1873, an 
order requiring an administrator to give a new bond, affects his 
right to administer; and an appeal taken from such order by the 
administrator, without bond, would not suspend the order so appeal- 
ed from. Bills vy. Scott, 430. 

8. Under the Probate act of 1870, an administrator having a pri- 
yate interest in resisting an order of the Probate Court requiring 
property to be added to his inventory, cannot protect such interest 
by appeal from such order, in his official character, without bond. 
Id. 

9. Anadministrator failing to perfect a suspensive appeal, cannot, 
by injunction, prevent the enforcement of an order requiring him 
to give a new bond; nor of an order_.removiug him from the admin- 
istration for the want of such new bond. Jd. 

10. The Probate act of 1870, (Paschal’s Dig., 5487.) declaring that 
“*the property reserved from forced sale by the Constitution and 
laws of this State, or its value if there be no such property, does 
not form any part of the estate of a deceased person where a con- 
stituent of the family survives,’’ does not apply to a pension war- 
rant issued to a veteran soldier during his lifetime under the pen- 
sion law of 1874. (Gen. Laws 14th Leg., 1874, p. 114.) Heard v. 
Northington, 439. a 

11. Under the Probate law of 1870, (Paschal’s Dig., 5744-5746,) a 
decree of the District Court ‘ adjudging and decreeing L. J. and J. 

C. Robinson to be the heirs and only heirs of Jesse J. Robinson, 
deceased, and ordering and adjudging the entire estate of said dece- 
dent to be delivered to them,” made on the application of said parties, 
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PROBATE MATTERS—continued. 





and without notice to any others, is but an ex-parte proceeding, and 
does not conelude others in fact heirs of said Jesse J. Robinson. 
Johns v. Northeutt, 444. 

12. A sale under an order of the Probate Court, of a tract of 
land, does not convey to the purchaser an interest in the tract in- 
consistent with an interest therein recognized by the same court in 
proceedings had in the estate. The probate sale only conveyed the 
interest of the estate. Guilford v. Love, 715. 

13. Mode of procedure in Probate Courts discussed, and therefrom 
conclusion reached that they should be held to be of general juris- 
diction within the division of subjects allotted to them. Jd. 

14. The authority in Probate Courts, in act of 1848, authorizing 
proceedings for specitic performance of written contract for sale of 
land, made by the deceased, (Paschal’s Dig., 1313,) and that pro- 
viding for partition at suit of a holder of joint interest with the 
estate, (Paschal’s Dig., 1367,) are not such special proceedings as 
will require the record aflirmatively to show every step, but are 
within the general jurisdiction of the court, and supported by pre- 
sumptions of regularity. Id. 


RAILWAY COMPANY, RULES OF. 


1. A railroad company, though a common carrier, has the right to 
make reasonable regulations for conducting its business. H. and 7. 
C. R. R. Co. v. Moore, 31. : 

2. A regulation that freight and passengers will be carried on 
its road in separate trains, is reasonable ; and the road has the right 
to enforee it, When they furnish sufficient accommodations for each, 
Id. 

3. A party, against such rule, intruding himself upon a freight 
train, and suffering injury, cannot recover therefor. Jd, 

4. Where a railroad company, notwithstanding such rule, habitu- 
ally permits passengers on its freight trains, the company would 
be liable. Jd. 

5. But where such rule exists, and there are no cars attached to 
the trains except freight cars, the burden of proving the consent of 
the road would be cast upon the parties claiming damages for injury 
to one taking passage on such freight train. Jd. 

6. Where the evidence shows the existence of such rule exelud- 
ing passengers from freight trains, and that the conductor had no 
authority to relax the rule, and that the party injured was ac- 
quainted with the regulations of the company: //e/d, That it cannot 
be presumed that the company had contracted to carry such injured 


party as a passenger; and no action can be maintained for the 
injury resulting in his death, caused by the wreck of the freight 


train. Id. 


RAILWAY CO. RESPONSIBLE FOR DELIVERY. OF GOODS. 





- 1. A railway company, as common carrier, is responsible for the 
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R°WAY CO. RESPONSIBLE FOR DELIVERY OF GOODS—cont'd. 
delivery of goods shipped by it to the consignee; and the company 

is liable on delivery to any one else. Railway Co. vy. Adams, 748. 
2. The statute (Paschal’s Dig., 445) altering the liability from 
that of common carriers to that of warehouseman, does not apply 
where no effort was shown to notify the consignee of the arrival of 
the goods shipped. Jd. ; 


RATIFICATION. 

A deed for the certificate, upon the same consideration on which 
the lease was made. executed subsequent to the removal of the 
condition against alienation, passed title to the certificate. Ames y. 
Hubby, 705, 

RECITALS. 

MARITAL RIGHTS. 

NOTICE. 

1. Subsequent purchasers are bound by the recitals in the deeds 
through which they claim; and when a deed in a title discloses the 
existenee of purchase-money notes, the subsequent purchasers will 
be charged with notice of their non-payment. Jackson v. Elliott, 62. 

2. When a vendor reserves in his deed a lien for unpaid purchase- 
money, the lien is preserved as against a subsequent purchaser, who 
is charged with notice of the lien, and this without regard to the 
registry of the deed. Jd. 

3. The recitals in an inventory made by an administrator are 
not evidence, in a subsequent controversy, to show the homestead 
character of the property. Blessing v. Edmonson, 333. 

4. The. record of such a deed, which in its recitals gave the partic- 
ulars as to the purchase-money notes, their respective amounts, time 
of maturity, &c., was notice of the condition of the title to the land 
affecting subsequent purchasers. oosevelt v. Dav¥s, 463. 


RECONVENTION. 
A defendant who filed a plea in reconvention, setting up facts on 
‘which affirmative relief was asked, and against whom plaintiff was 
permitted to dismiss his suit, and whose plea in reconvention was 
disregarded in the District Court, has the right, on final judgment 
therein being rendered in favor of the plaintiff, to have the action of 
the court revised on appeal. Ewell vy. Anderson, 697. 


REMOVAL FROM OFFICE. 
CONSTITUTIONAL LAW. 
OFFICIAL MISCONDUCT... 


REPEAL. 
STATUTES CONSTRUED. 
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RES ADJUDICATA. 

1. The applicability of the plea of res adjudicata depends upon 
the identity of the eause of action or matter of defense in issue, 
and not the identity or similarity of the points or grounds urged to 
‘support the action or matter of defense. Girardin vy. Dean, 243. 

2. All the matters involved in the issue determined by the court 

are as fully concluded by the judgment as those considered and dis- 
cussed, if the matter put in issue has been determined on its merits. 
Id. , 

3. The fact that parties in the first suit are not identically the 
same as those in the second, when the first case was decided on its 
merits, and not upon exception to the joinder or non-joinder of 
parties, is no answer to the plea of former judgment. Id. 

4, The plea of former judgment being sustained as to part of the 
plaintiffs, under our liberal system of practice, the remaining plain- 
tiffs, in an effort to protect themselves against the collection of a 
tax, could proceed with the suit, if after such dismissal the court 
had jurisdiction of the suit*as changed, by the effect of the plea, as 
to the other plaintiffs. Jd. 

5. To determine the effect of an adjudication pleaded in bar in 
another suit, it is necessary and proper to look into the pleadings 
and the judgment rendered in the former suit, to ascertain the man- 
ner in which it was tried, and the issues determined. Oldham vy. 
Melver, 556. 

6. In an injunction suit brought by tenants holding the home- 
stead under a lease from the administrator, and against parties to 
whom, as widow and children of the deceased, the homestead and 
exempt property had been set apart by the Probate Court, a decree 
was rendered upon the rent contract, and the order of the County 
Court setting apart the homestead, and the further finding of the . 
jury as to the rental value of the homestead during the term, direct- 
ing that at the expiration of the lease the homestead should be 
turned over to the so-called widow and children: J7Zeld, That such 
decree could not be pleaded in bar in an appeal from the original 
order of the Probate Court, setting aside the homestead, taken by 
certiorari to the District Court. Jd. 

7. In such injunction suit, the matter in issue, was whether or not 
the order of the County Court was in foree. The matter in issue in 
the appeal, is whether it should remain in force upon a revision of 
it by the District Court, acting in the nature of an appellate tri- 
bunal, to try its validity in a trial de nove. Id. 

8. Where it is doubtful, from the face of the record of the plead- 
ings and judgment in the judgment interposed, what was the true 
issue, it is competent to resort to evidence aliunde to ascertain it. 


Id. 


. RESCISSION., 
VENDOR AND VENDEE. 
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RESERVATION. 
COUNTY-SEAT. 


RULES. 

1. Conclusions from principles of law, or argumentative dedue- 
tions from matters of fact tending to show error in the ruling of the 
court below, are more appropriate in the argument or statement 
than as propositions under the new rules of practice. Battle v. John, 
202. 

2. By rule 59, administration eases will be advanced on the Su- 
preme Court docket. Wright v. MeNatt, 425. 


SALE OF LAND. 

ADMINISTRATION. PROBATE MATTERS. 

FORECLOSURE: . ‘TENANTS IN COMMON. 

MARSHALLING SECURITIES. VENDOR'S LIEN. 

PARTITION. 

1. Sales of land made by the United States marshal, under execu- 
tion, must be made in the county where the land is situated. Casse- 
day v. Norris, 613. 

2. A marshal’s sale of land, part of which was in McLennan 
county, made at the court-house of Bell county, held void as to that 
part lying out of Bell county. Id. 

3. That a plaintiff in an injunction suit, seeking to enjoin the sale 
under execution of lands, has permitted the lands to be sold pending 
the litigation, will not affect the right of the plaintiff in the execution 
sought to be enjoined. Sampson vy. Wyett, 627. 

4. Suit was instituted upon a promissory note, on its face purport- 
ing to be in consideration of ‘‘ one-half of a certain town lot in the 
town of Jacksboro, in lot number 4 in block number 3.°’ Plaintiff in 
the petition tendered a deed for the east half, for which half it was 
alleged the note was given. Defendant pleaded that. there was no 
written memorandum of the alleged sale of the lot, and that the 
note was without consideration. On the trial, plaintiff (over objec- 
tion) testified that the east half of the lot was sold by him to defend- 
ant, and that witness had always been ready to make a deed there- 
for. Judgment was rendered for the amount of the note, &c.: 
Held— 

1. The agreement or memorandum of sale of land required by 
the statute of frauds need not be signed by both parties, but only 
by him who is to be tharged by it. 

2. Where the action is brought on a promissory note given by 

a vendee, although it may not be such a memorandum as satisfies 
the statute of frauds, the maker cannot avoid the note which he 
has given because he has omitted to bind the vendor. 

3. The cause of action in this case being a promissory note re- 
citing its consideration, and as the action is brought upon the 
note, and not upon the contract of sale, it is no valid defense to 
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SALE OF LAND—continued. 
plead that the sale of the lot was not evidenced in writing. 
Crutchfield vy. Donathon, 691. 


SALE ON A BASIS. 
GALVESTON COTTON MARKET. 
USAGE. 


SAN JACINTO DONATION WARRANTS. 

1. In view of the object contemplated, and the language used 
in the act of December 21,:1837, “ granting lands to those who 
were in the battle of San Jacinto, and other battles,’’ (Paschal’s 
Dig., 4059-4065,) this court cannot hold that only a life estate is 
grauted to the party obtaining the grant, with a vested remainder 
in fee to his heir. Said act provides that ‘‘the lands granted by 
this act shall not be subject to sale or alienation, mortgage or exe- 
cution, during the lifetime of the person to whom such warrant or 
patent shail be granted.’? (Paschal’s Dig., 4062.) Ames v. Hubby. 
705. 

2. It was competent for the government, in making a donation. 
to incorporate a condition restricting alienation. ‘The act of Decem- 
ber 21, 1837, granting donations, &e., only restrained sale or alien- 
ation during the lifetime of the grantee. He could devise or be- 

f queath it as any other property owned by him. The presumptive 
heir, therefore, took no estate in the donation in the lifetime of- the 
grantee. Id. 

3. The Congress, therefore, had the right to repeal the condition 
against alienation, (Paschal’s Dig., 4066,) and said repeal authorized 
the sale and alienation of such donations by the grantee. Id, 


SEPARATE PROPERTY. 
DONATION. 


SHERIFF'S SALE. 

MARSHAL’S SALE. 

In case of a judicial sale made under a valid subsisting judgment or 
decree authorizing the execution or order of sale under which the 
officer acted, where the proceedings are regular, resulting in a deed 
to a purchaser, such purchaser takes a title which will be held valid 
until set aside by proceedings had for that purpose. Rippetoe v. 
Dwyer, 498. 








a SPECIAL PROCEEDINGS. 

In courts of minor grade, with inferior jurisdiction, when the 
proceedings are not regularly conducted in the course of the com- 
mon law, or where some extraordinary power is conferred upon a 
‘ court of general jurisdiction to do some particular thing in a par- 
ticular way, or under particular circumstances, being a departure 
54 
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SPECIAL PROCEEDINGS—continued. 
from its ordinary course of proceeding, the common law requires the 
- record to show those things necessary to bring into exercise the 
power of the court. Guilford y. Love, 715, 


SPECIFIC PERFORMANCE. 

1. A petition to enforce a parol contract for sale of land should 
contain, in clear and distinct terms, the contract sought to be en- 
forced, the sum to be paid, the time at which the different install- 
ments were to be paid, the manner of payment or performance, or 
facts relied upon to excuse the literal performance. Jones vy. Jones, 
683. 

2. Where specific performance is allowed, and no tender of bal- 
ance due defendant by plaintiff is shown, interest should be allowed 
to defendant on necessary outlays he has made on the estate, wheu 
rents are charged against defendant in possession of the land the 
subject-matter of the litigation. Jd. 

3. If the defendant take up obligations for plaintiff, whether au- 
thorized to do so or not, in an account had, there should be allowed 
to defendant only the actual sums paid out. If debts were taken up 
with Confederate States notes, the value thereof only should be 
allowed. Id. , 

4. It seems that in proceedings to enforce a written contract for 
sale against an estate, in the Probate Court, under the Probate act 
of 1848, it was not necessary that the heirs be made parties, and be 
cited, as was required in the final partition. Guilford y. Love, 715. 

5. Such proceedings have been recognized as valid, in the absence 
of service on the heirs. (George v. Watson, 19 Tex., 369.) Id. 

6. The authority in Probate Courts, in act of 1848, authorizing 
proceedings for specific performance of written contract for sale of 
land, made by the deceased, (Paschal’s Dig., 1313,) and that pro- 
viding for partition at suit of a holder of joint interest with the 
estate, (Paschal’s Dig., 1367.) are not such special proceedings as 
will require the record affirmatively to show every step, but are 
within the general jurisdiction of the court, and supported by pre- 
sumptions of regularity. That these two proceedings are joined, is 
no objection to the action of the court upon each. Jd. 


STATUTE OF FRAUDS. 
* SALE OF LAND. 


STATUTES CONSTRUED. 

1. The act of February 2, 1862, authorizing the heirs, representa- 
tives, &c., of deceased persons to sue for and recover damages, when 
the death of the ancestor, &c., has been caused or occasioned by 
the negligence, culpable of wrongful act of another, was not abro- 
gated by the Constitution of 1869 on the same subject. H. and T. 
C. R. R. Co. v. Moore, 31. 
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STATUTES CONSTRUED—continued. 

2. Section 4 of article 3419, Paschal’s Digest, construed. MeKin- 
ney v. Abbott, 371. 

3. Since the decision in the case of Blount v. Webster, 16 'Tex., 
616, there has been no serious effort to question the validity of titles 
issued under the thirty-second section of the decree of March 26, 
1834. **to the inhabitants of the frontier of Nacogdoches, and those 
residing east of Austin’s colonies,”’ to lands, whether the same were 
occupied by the grantees or not. Cowan y. Williams, 380. 

4. The benefits of said decree were not restricted to foreign-born 
colonists, but accrued equally to the Mexican. Td. 

5. And that, too, although the privileges were granted by the 
Mexican government upon the petitions of the foreign colonists. Jd. 

6. It was not contemplated by the Mexican (national or State) 
government that any colonies should be made up exclusively of 
foreigners. Id. 

7. The resolutions of the general government of April and Au- 
gust, 1828, had reference to the grant of titles to foreign settlers ; 
yet the general law authorizing the issuing of titles would be con- 
strued to be an authority to extend titles as well to native as to 
foreign born colonists residing in the territory to which the decrees 
extended, Id. 

8. The act **to quiet land titles within the twenty frontier leagues 
bordering on the United States of the North,” approved January 9, 
1841, (Paschal’s Dig., 237, 240a,) had no reference to titles extended 
to citizens on account of their headright claims. This construction 
was given to it when adopted, and has been acquiesced in and acted 
upon to the present. Jd. 

9. The original of an act of sale between parties, made before 
a judge of the first instanee October 15, 1835, became, by act of 
December 20, 1836, (Hart. Dig., 260.) organizing County Courts, su 
archive in the said courts, and of which certified copies may be had 
and used. Jd, 

10. Sections 244 and 245 of Probate act of 1870, construed. Har- 
din v. Smith, 420. 

11. Under the Probate law of 1870, as amended May 27, 1873, an 
order requiring an administrator to give a new bond, affects his 
right to administer; and an appeal taken from such order by the 
adininistrator, without bond, would not suspend the order so ap- 
pealed from. Bills y. Scott, 430. 

12. Under the Probate act of 1870, an administrator having a pri- 
vate interest in resisting an order of the Probate Court requiring 
property to be added to his inventory, cannot protect such interest 
by appeal from such order, in his official character, without bond. 
Id, 

13. The Probate act of 1870, (Paschal’s Dig., 5487,) declaring that 
**the property reserved from forced sale by the Constitution and laws 
of this State, or its value if there be no such property, does not form - 





852 





INDEX. 


STATUTES CONSTRUED—continued. 








any part of the estate of a deceased person where a constituent of 
the family survives,’ does not apply to a pension warrant issued to 
a veteran soldier during his lifetime under the pension law of 1874, 
(Gen. Laws I4th Leg., 1874, p. 114.) Heard v. Northington, 439. 

14. Under the Probate law of 1870, (Pasehal’s Dig., 5744-5746,) a 
decree of the District Court ‘tadjudging and decreeing L. J. and 
J. C. Robinson to be the heirs and only heirs of Jesse J. Robinson, 
deceased, and ordering and adjudging the entire estate of said dece- 
dent to be delivered to them,*’ made on the application of said parties, 
and without notice to any others, is but an ex-parte proceeding, and 
does not conclude others in fact heirs of said Jesse J. Robinson. 
Johns v. Northeutt, 444. 

15. It is the clear intendment of the act of November 29, 187], 
(Paschal’s Dig., 7096.) that no certificate which had been therefore 
returned to the General Land Office should be withdrawn from the 
oftice, unless it had not been fully located, without an abandonment 
of the location and survey previously made upon it. Johnson v. 
Eldridge, 507. 

16. The act of February 5, 1850, ‘*to prevent locations in the 
colonies of Austin, De Witt, and De Leon,” and prohibiting the 
issuance of a patent on any locations thereafter made in said col- 
onies, ‘‘upon any land heretofore titled or surveyed,’’ (Paschal’s 
Dig., 809,) and the act of August 27, 1856, ‘*to quiet land titles,”’ . 
and ratifying and confirming ‘*the headrights, augmentations, and 
special titles to the colonists in the colonies of Austin and De Witt,”’ 
(Acts of 1856, p. 59, Gen. Laws, adjourned session,) in their terms 
covered the defects, if any, in the title of Spear to the Brooks league ; 
there being no evidence of any intent other than the plain and ordi- 
nary sense of the terms of said acts. Summers y. Davis, 541. 

17. The act of January 14, 1841, (Hart. Dig., 1053, 1054,) prohibit- 
ing administration upon estates of ‘‘any volunteer from a foreign 
country who may have fallen in the battles of the Republic,’ anda 
sale of ** lands of such deceased without the consent or approbation 
of the heirs,”’ applied to the sale of headright land certificates equally 
as to lands which might have been covered by such certificate. Dun- 
can Vv. Veal, 608. 

18. Nor was said act of January 14, 1841, for the protection of the 
estates of deceased volunteer soldiers, &c., repealed by the repeal- 
ing clause in the general Probate act of 1846. Jd. 

19. The act of November 9, 1866, entitled ** An act to prevent 
judgments from becoming dormant, and to create and preserve 
judgment liens,’’ applied to the dormancy that previously resulted 
from the failure of the plaintiff, after issuance of execution within 
the year from the rendition of the judgment, to cause executions to 
issue from term to term, or at least from year to year, as previously 
required, and not that which results from the failure to issue execu- 
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STATUTES CONSTRUED—continued. 
tion within the year from the date of the judgment. Sampson v. 
W yett, 627. . 

20. In view of the object contemplated, and the langnage used in 
the act of December 21, 1837, “granting lands to those who were 
in the battle of San Jacinto, and other battles.”’ (Pasechal’s Dig.. 
4059-4065.) this court cannot hold that only a life estate is granted 
to the party obtaining the grant, with a vested remainder in fee to 
his heir. Said act provides that ‘* the lands granted by this act shall 

. not be subject to sale or alienation, mortgage or execution, during 
the lifetime of the person to whom such warrant or patent shall be 
granted.’* (Paschal’s Dig., 4062.) Ames v. Hubby, 705. 

21. It was competent for the government, in making a donation, 
to incorporate a condition restricting alienation. ‘The act of De- 
cember 21, 1837, granting donations, &¢., only restrained sale or 
alienation during the lifetime of the grantee. He could devise or 
bequeath it as any other property owned by him. The presumptive 
heir, therefore, took no estate in the donation in the lifetime of the 
grantee. Id. 

22. The Congress, therefore, had the right to repeal the condition 
against alienation, (Pasehal’s Dig., 4066.) and said repeal authorized 
the sale and alienation of such donations by the grantee. Jd. 

23. The statute (Paschal’s Dig., 445) altering the liability from 
that of common carriers to that of warehouseman, does not apply 
where no effort was shown to notify: the consignee of the arrival of 
the goods shipped. Railway Co. vy. Adams, 748. 

24. The lien given by sections 19-22 of article 12 of the Constitu- 
tion of 1869, is a charge merely upon each separate tract for the 
tax assesse(| against it. Z'he State v. Baker, 763. 


STOCKHOLDER. 

1. A judgment for a specific amount against a stockholder in an 
incorporated company, the charter of which renders the stockholders 
liable to the extent of their stock, cannot be maintained, in the ab- 
sence of an averment in the petition setting forth the amount of 
stock subseribed for by such stockholder, Walker v. Lewis, 123. 

2. A stockholder in a corporation is not personally liable to cred- 
itors thereof, unless it be by virtue of some provision of the charter 
of the general statutory law. If he has not paid for the stock sib- 
scribed, the sum remaining unpaid may be reached by a creditor of 
the corporation. Id. 


SURPRISE. 
AMENDMENT. 


SURVEY. 
LOCATION. 
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TAXES. 

1. The occupation tax imposed upon wholesale merchants by the 
act of 1873 was valid, and not in conflict with the Constitution of 
the United States. Galveston Co. v. Gorham, 279. 

2. The lots into which town or city blocks are subdivided, are gen- 
erally regarded as separate and distinct tracts or parcels of land, as 
much so as separate and distinct though adjoining surveys or grants 
in the country; and each lot should be separately assessed. The 
State v. Baker, 763. 

3. The lien given by sections 19-22 of article 12 of the Constitu- 
tion of 1869, is a charge merely upon each separate tract for the tax 
assessed against it. Jd. 

4, A suit to foreclose such tax lien, brought for a gross sum al- 
leged to be assessed against several lots in a block, cannot be main- 
tained. Id. 








TAXES ILLEGALLY COLLECTED. 

A tax was imposed by the Legislature, and, in the ordinary course 
of business, paid by persons taxed, without any question having 
been made as to its illegality, or the irregularity of the collection of 
that part of it claimed by the county. In a suit to recover back a 
portion of the tax claimed to have been illegally assessed : Held— 

1. That the plaintiffs did not have the right to bring their suit 
at any time within two years to recover back that portion of the 
tax claimed to be illegal. 

2. The tax being voluntarily paid, it was not, under the cir- 
cumstances, contrary to good conscience for the county to re- 
tain it. 

3. It was not contrary to good conscience to retain it, because 
the county and its officers were at no fault, and guilty of no tur- 
pitude in receiving and disposing of it under color of a law which 
was regarded and acted on by all parties as valid at the time it 
was paid and disposed of. 

4. To allow an action to recover the money back, would work 
an injury to the county by the cost of the suit, the payment of 
interest and expense of litigation, and the additional expense of 
collecting and paying it out, and the consequent derangement of 
the fiseal affairs of the county, which would result in one party 
sustaining a damage, annoyance, and trouble, when both parties 
were equally innocent, and both equally at fault, when the pay- 
ment was made. Galveston Co. v. Gorham, 279. 


TENANTS IN COMMON, , 

PARTITION. 

1. A tenant in common will not be allowed to force partition of a 
part of a common estate. He must apply.for partition of the entire 
estate, if he would divide any. Battle v. John, 203. 

2. But it does not follow, that, on a purchase from one tenant in 
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TENANTS IN COMMON—continued. 
common of a part of the common estate, when such purchase is ac- 
quiesced in by the others, a partition of such part cannot be had 
without forcing partition of the entire property. Id. 

3. It would seem to follow, that if some of the parties have no in- 
terest, either legal or equitable, by estoppel or otherwise, in a por- 
tion of the tract, they. cannot object to partition because it is not 
sought of such portion, especially when all parties interested in the 
entire tract sought to be partitioned are before the court. Jd. 

4. Husband and wife owned a tract as tenants in common, the 
wife owning two-sevenths interest. On bankruptcy of the husband, 
all of the tract, but 200 acres homestead, was sold in the bankruptcy 
proceedings. Ina suit by the wife against the. purchasers for parti- 
tion: Held— 

1. That there is no tenancy in common between the husband 
and wife and the purehasers. The purchasers having no right 
in the homestead, the husband having no interest in that part 
sold; the husband being tenant in common, the purchasers tak- 
ing his interest became tenants in common with the wife. 

_ 2. The setting apart of the homestead interest, and the seg- 
regation of the excess in the tract over and above the 200 acres 
constituting the homestead, by its sale, as completely severs the 
tract as if the parts had never been united. 

3. Each of the subdivisions, the homestead and the excess, can 
be treated as isolated tracts in partition proceedings. Jd. . 

5. Parties acquiring titles to parts of a tract of land subject to an 
ineumbranee by different instruments and at different times, there 
being no agreement between them respecting the title, are under no 
such relation to each other as to prevent one of them from purclias- 
ing such incumbrance, or an outstanding title to the whole tract, in 
his own right. Rippetoe v. Dwyer, 498. 

6. A co-tenant may have his share allotted from any part of the 
tract of land; and, so far as conflicting with this right, any convey- 
ance by another co-tenant to a purchaser of a part of the tract by 
metes and bounds, is void. Arnold v. Cauble, 527. 


TESTIMONIO. 

ARCHIVES. ; 

1, A testimonio, or second original, is properly admissible to rec- 
ord upon the acknowledgment of his signature by the officer before 
and jointly with whom the protocol was executed, and by whom the 
testimonio was made and delivered to the party interested, to whom 
it was to serve for title. Gainer vy. Cotton, 101. 

2. Such instrument, when duly recorded, is admissible in evidence 
under the statute admitting deeds and other instruments, &c., when 
duly recorded, aud notice given as required by statute. Id. 


TITLE BOND. 
EQUITABLE TITLE. 
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“TITLED OR SURVEYED” LAND. 

The act of February 5, 1850, **to prevent locations in the colonies 
of Austin, De Witt, and De Leon,” and prohibiting the issuance of 
a patent on any locations thereafter made in said colonies, ** upon 
any land heretofore titled or surveyed,’ (Paschal’s Dig., 809.) and 
the act of August 27, 1856, **to quiet land titles,’ and ratifying and 
confirming ** the headrights, augmentations, and special titles to the 
colonists in the colonies of Austin and De Witt,’’ (Acts of 1856, p. 59, 
Gen. Laws, adjourned session,) in their terms covered the defects, if 
any, in the title of Spear to the Brooks league; there being no evi- 
dence of any intent other than the plain and ordinary sense of the 
terms of said acts, Summers v. Davis, 541. 





TRESPASS 'TO TRY TITLE. 

1. In trespass to try title, a plaintiff setting up a chain of title to 
the land sued for in his original petition, may, by amendment, de- 
scribe a tract of different location, and by other chain of title; and 
such amendment relieves the plaintiff from the allegations in his 
original petition as to his title; and he may support his title to the 
land described by any competent testimony. Hunter v. Morse, 
219. 

2. When, in trespass to try title, the defendant relies on the statute 
of ten years’ limitations, and the presumption of a grant other than 
that under which plaintiff claims, and the evidence shows that the 
title claimed by plaintiff emanated from the government within ten 
years before the institution of the suit, and there is evidence tending 
to show a former grant, the sufficiency of that evidence to establish 
a former.grant should be submitted to the jury as a distinct proposi- 
tion. Truehart v. Babcock, 249. ‘ 

3. A judgment for defendant in trespass to try title, which in 
terms attempts to remove cloud from defendant’s title, will not, 
when the pleadings of defendant are purely defensive, operate to . 
prevent the plaintiff from maintaining his second suit, Blessing v. 
Edmonson, 333. 

4. Where plaintiffs sued for land, claiming as heirs, and the testi- 
mony showed that the ancestor made a will, it devolved upon the 
plaintiffs to show that they were legatees, to e1title them to recover. 
Miller v. Rogers, 398. 

5, Plaintiff, in his suit in trespass to try title, was not required to 
make any other party defendant but the one claiming and holding 





the land sued for; but upon amending and seeking to enforce his \ 
mortgage, it became necessary to make all purchasers of the mort- 4 
gagor, subsequent to the mortgage, of parcels of the mortgaged 4 


lands, parties defendant, so that equities between them, and in the 
several tracts claimed by each, may be adjusted. Id. 

6. That an*intervenor may show title to an undivided interest in 
the land sued for in trespass to try title, does not affect the right of 
the plaintiff to recover who shows title to the remaining interest, as 
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TRESPASS TO TRY TITLE—continued. 
against defendant, who is a mere touagnecer. Roosevelt v. Davis, 
463. 

7. That a judgment for defendant in an action of trespass to try 
title, with plea of not guilty, in addition to the ordinary judgment 
for the defendant, goes on to quiet defendant’s title, is no ground of 
reversal. Jtailway Co. v. McGehee, 481. 

8. In an action of trespass to try title in the ordinary form, with 
the plea of not guilty, the equities of parties to the suit in the land 
in controversy, Which was sold under a decree foreclosing the ven- 
dor’s lien, and which equities grew out of the relation of the parties 
prior to such sale, will not be inquired into. The equities must be 
vo out in the pleadings. Rippetoe v. Dwyer, 498. 

. In such action, plaintiff, on showing title either in severalty or 
in common with others not joined in the suit, can recover against a 
mere trespasser. Guilford y. Love, 715. 


TRIAL OF RIGHT TO PROPERTY. 
1. The claimant of property levied on under execution cannot 
einvoke relief by injunction to prevent its sale, unless some good 
reason be alleged in the petition why he did: not resort to his legal 
remedy by affidavit and claim bond to try the right of property. 
Ferguson vy. Herring, 126. 

2. On the trial of a case for the right to a lot of cotton, the jury 
rendered a verdict as follows: ** We, the jury, find the value of 
the cotton in question to be at this time one thousand and seventy- 
one 35; ($1,071.35); and find for the plaintiff judgment in the sum 
of $1,180.05, with interest from 17th of July, 1873, to date, (13 
months and 7 days,) $104. 22; ; total, $1,284.27 (twelve hundred and 
eighty-four 75 dollars). Galveston, March 26, 1874.’’ Upon this 
verdict, judgment was rendered against the claimants for the cot- 
ton, together with ten per cent. damages upon the assessed value 
thereof, to wit, the sum of $118, and all costs, and that execution 
issue therefor against claimants and their sureties on the claim 
bond; and in the event the eclaimaut shall failor refuse to return 


said cotton, &c., within ten days,..... that plaintiffs recover of 
the claimants and their sureties .. “the sum of $1,284.27, with 
interest from date thereof,..... sagether with ten per cent. dam- 


ages as aforesaid, to wit, $118, and all costs, for which execution 
may issue :’? Held, Error,— 
1, The verdict did not ascertain the value of the cotton at 
the date of the claim bond, and should not have been received. 
2. The damages calculated and allowed upon the verdict are 
not computed upou the ascertained value of the cotton, as re- 
quired by the statute. 
3. The judgment against the sureties on the claim bond for 
costs is not warranted. Neill y. Billingsley, 161. 
3. Property levied on under an execution from the District Court 
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TRIAL OF RIGHT TO PROPERTY—continued. 
was claimed by a third party, under the statute, by affidavit and 
claim bond. ‘The officer making the levy appraised the property at 
four hundred dollars: Held, That the District Court did not have 
jurisdiction to try the issue raised by the claim. Chrisman vy. Gray- 
ham, 491. UGE 

4. Sureties may, within one year from the date a claim bond 
has been declared forfeited, institute proceedings to set it aside, so’ 
as to prevent it from having the effect of a judgment. (Paschal’s 
Dig., 4625.) Id. 

5. The District Court having assumed jurisdiction to try title to 
property claimed under the statute and appraised at 8400, the sure- 
ties would have the right to relief by injunction suit or motion, so 
as to prevent the abuse of the process of the ceurt without jurisdic- 
tion. Jd. 


TRUST AND ‘TRUSTEE. 

MARITAL RIGHTS. 

1. A purchaser by quit-claim deed before the maturity of the pur- 
chase-money notes, or of any of them, will be considered as holging 
in subordination to the superior title, dependent upon the payment 
of the purchase-money, and not adversely to it. While that relation 
existed between the party in possession and the holder of the pur- 
chase-money notes, limitation would not run in favor of such pos- 
session. Roosevelt v. Davis, 463. 

2. A sale by the holder of such superior title (the original vendor) 
to another, would be a repudiation of such relation, and from which 
limitation would run. Zd, 

3. Until such repudiation by one of the parties, and made known 
to the others, limitation would not run against the notes, or by 
three, five, or ten years’ possession of the land, so as to defeat the 
right of the original vendor to recover the land under his superior 
title. Id. 

4, Sale was made of land under a trust deed executed by husband 
and wife. The purchaser, after the sale, executed to the makers of 
the trust deed an instrument promising to reconvey said land to 
them on their payment to him of a sum and at a time named,— 
the instrument providing that on failure to pay by the time named, 
the obligation should be void. Payment was not made. The pur- 
chaser sold his right to plaintiff, who brought suit against lessees of 
the makers of the trust deed fgr possession of the land : Held— 

1. Parol testimony was admissible to show the real intent of 
the parties to the defeasance. 

2. It was error in the court below to exclude testimony offered 
to explain the defeasance. 

3. Error in the court below to hold that the defeasance 
needed no explanation, and was evidence of a trust or mort- 


gage. 
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TRUST AND TRUSTEE—continued. 
4. See an instrument susceptible of explanation to be either 
a mortgage or conditional sale. Walker v. McDonald, 458. 


USAGE. 

1. A railroad company, though a common earrier, has the right to 
make reasonable regulations for conducting its business. //. and 
T. C.R. R. Co. v. Moore, 31. 

2. A regulation that freight and passengers will be carried on — 
its road in separate trains, is reasonable; and the road has the right 
to enforce it, when they furnish suflicient accommodations for each. 
Id. 

3. A party, against such rule, intruding himself upon a freight 
train, and suffering injury, cannot recover therefor. Id. 

4. Where a railroad company, notwithstanding such rule, habitu- 
ally permits passengers on its freight trains, the company would be 
liable. Jd. 

5. But where such rule exists, and there are no cars attached to 
the trains except freight cars, the burden of proving the consent of 
the road would be cast upon the parties claiming damages for in- 
jury to one taking passage on such freight train. Jd. 

6. A sale on a basis is made by the parties agreeing, the one to 
sell, and the other to buy a given number of bales of cotton at an 
agreed price per pound, for ** good ordinary cotton,”* that being the 
usual grade mentioned in quotations, and to which all others are 
referred. Cotton delivered on such a sale, going above or below 
**good ordinary,”’ is paid for ratably, at a higher or lower price, 
according to the grade. As soon as possible, the factor designates 
the cotton sold by marks and number of bales. This is usually 
done first in the weighing order or classing order. The cotton is 
then classed according to the standard of the market. When the 
weight and classification of each bale is ascertained, the factor 
makes an invoice, in which the aggregate weight of all the bales in 
ach grade, with the price carried out, so as to show the sum-total 
of the cost, which is handed to the buyer, and the money paid, 
which constitutes a complete sale. Harbert v. Neill, 148. 

7. The ascertainment of the amount to be paid for cotton sold on 
a basis by its classification, is, in effeet, what the factor does after 
its sale by sample, by his report of sales to each consignor whose 
cotton is included in the same sale. Such sale could act upon cot- 
ton in hand or under control of factor. Jd. 

8. The effect of an advance on such sale on a delivery order 
before weighing must depend upon the custom and usage in making 
such sale; but if such payment was made for use of the factor, it 
would not bind the cotton as against the owner, and would be ille- 
gal. Id. 

9. Factors are governed by usage of the trade of the place where 
they transact business, in absence of express authority, Unless 
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USAGE—continued. 
warranted by usage, a factor could net sell on eredit, and he is 
bound by usage and custom in making and consummating his 
sales. Purchasers are charged with knowledge of their usages, and 
are bound by them. Jd. 

10. Usage could not legalize sales on credit, or permit enforce- 4 
ment as against future shipments upon such contract. Jd. 

11. A transaction between a cotton factor and a purchaser not 
made or consummated in accordance with the customs and usages 
observed by factors in disposing of cotton consigned to them for 
sale, will not divest the consignor of title to the cotton affeeted by 
such irregular transaction. Neill v. Billingsley, 161. 

12. It is not error to exclude testimony as to a private: custom in 
the business of a particular house when drawn into controversy, 
unless such custom was known to the party sought to be affected 
thereby, and when such custom was different from the general 
usage of the trade. Id. 


VENDOR AND VENDEE. 

1. Where a deed to land acknowledged the receipt of the pur- 
chase-money, and afterwards the vendee executed a mortgage upon 
the lands to secure the purchase-money: Held, That without fur- 
ther explanation the principle announced in Dunlap v. Wright, 11 
Tex., 597, would not apply so as to prevent the title to the land J 
from passing to the vendee as against the vendor. Miller v. Rogers. 
398. 

2. It is not perceived how bankruptcy in 1868, and a discharge in 
bankruptey in 1869, could affect a deed made by the bankrupt in 
1866 to his children, in alleged consideration for their share in right 
of their deceased mother to community property used by the grantor. 
Id. 

a 3. C brought an action of trespass to try title against H. In de- 
fense, he alleged and proved a purchase from C’s testator of the 
land, a title bond therefor, and purchase-money notes forming the 
contract, part payment of one of the notes and of taxes by H. Judg- 
ment was rendered for plaintiff for the land, and for defendant for 
the part payment made by him, and interest from its payment, and 
for taxes paid by him on the land, and rescinding the contract of 
sale: Held, Error— 

1. In allowing interest upon the amount of purechase-money 
recovered. 

2. In rendering a judgment rescinding the sale, there being 
no ground for such relief alleged or proven. 

3. The fact that the vendor treats a contract for sale of land 

as forfeited by the vendee on failure to pay the purchase-money, 

is not of itself ground for rescission on the part of the vendee. 

4. Where the vendor brings trespass to try title for the land, 
thus ignoring his contract to sell, the defendant cannot obtain : 


‘ 


INDEX. 861 


VENDOR AND VENDEE—continued. 
a decree for rescission of the contract and adjusting equities 
between the parties, without alleging a valid ground for rescis- 
+ sion of such contract. Clay v. Hart, 433. 

4. A deed containing an express reservation of a lien on land 
conveyed for the payment of the purchase-money, has the effect to 
make the perfection of the title dependent upon the payment of tlie 
purehase-money. Until such payment, the superior title to the land 
remains in the vendor. Roosevelt v. Davis, 463. 

5. Where specific performance is allowed, and no tender of bal- 
ance due defendant by plaintiff is shown, interest should be allowed 
to defendant on necessary outlays he has made on the estate, when 
rents are charged against defendant in possession of the land the 
subject-matter of the litigation. Jones v. Jones, 683. 

G6. If the defendant take up obligations for plaintiff, whether au- 
thorized to do so or not, in an account had, there should be allowed 
to defendant only the actual sums paid out. If debts were taken 
up with Confederate States notes, the value thereof only should be 
allowed. Id. 


VENDOR'S LIEN. 

1. When an absolute deed is made for land by the vendor, reciting 
payment of the purchase-money, the vendor's lien for any unpaid 
purchase-money cannot be enforeed after the debt is barred by two 
or four years’ limitation. The lien will be barred by the same lapse 
of time that would bar the debt. Pitschki v. Anderson, 1. 

2. Where the documents evidencing a sale of lands show that a 
lien for the purchase-money is reserved on the land sold, and that 
additional security, in form of a trust deed for other lands, was to 
be given, the taking of such security does not affect the lien ex- 
pressed as reserved upon the land. ‘To such express lien, the rules 
of equity touching the vendor's lien do not apply. Price v. Lauve, 74. 

3. Three non-negotiable notes were made at the same time, in 
payment for two tracts of land sold to the makers, maturing at 
different times. The holder of the note first due brought suit to 
enforee the vendor's lien. The holders of the other notes intervened, 
insisting upon equal rights respectively in the land as seeurity. 
The evidence showed that plaintiff's note was the first due, and had 
been first assigned by the payee: Held— 

1. That the note maturing first was not, by reason of that 
fact, entitled to precedence in the appropriation of the proceeds 
of the sale of the land. 

2. The priority in the assignment not having been alleged, 
its effect will not be considered on appeal. Paris Exchange 
Bank vy. Beard, 358. 

4, Such lien depends upon the facts; a debt which is for the pur- 
chase-mouey for land sold remains a lien, unless waived expressly, 
or by the vendor taking other security, regardless of the form, or 








VENDOR'S LIEN—continued, 
how the evidence of the debt may be changed. Dibrell v. Smith, 
_ 474. 

5. A release or satisfaction of such note would destroy the lien 
for the debt of which the note was evidence. Jd. 

6. St. Clair bought a tract of land at administrator's sale, and 
executed his note, with Dibrell and Erskine as sureties, and also 
executed a mortgage on the land, to secure the purchase-money. 
St. Clair was unable to pay, and, by agreement among the parties, 
St. Clair deeded the land to his sureties, and the vendor released the 
mortgage, Dibrell paying half the purchase-money, and Erskine 
executing his note for the remaining half. Suit was brought on 
Erskine’s note, and against him ard Dibrell, seeking to enforce the 
vendor’s lien against Erskine’s half interest in the land. Pending 
the suit, Dibrell bought, at execution sale, Erskine’s half, and set 
up his purchase as against the plaintiff. Before the decree, Erskine 
died, and his administrator was made a party : Held— 

1. The vendor’s lien was properly enforced as against Er- 
skine’s interest, and against Dibrell’s claim under the execution 
sale. 

2. That it was error to direct that the foreclosure sale be made 
by the administrator of Erskine. 

3. ‘The decree should have ordered the sale by the sheriff, and 

established the deficit as a claim against the estate. 7d. 
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VERDICT. 
‘TRIAL OF RIGHT OF PROPERTY. 


VOID ADMINISTRATION, 

1. See record of which the court say that the administration was 
evidently not for the benefit of those interested in the estate, but 
for those to be benefited by the costs of administration, or’ by pur- 
chasing property under sales made by it. Duncan v. Veal, 603. 

2. Neither costs of an ineffectual effort to obtain letters of admin- 
istration, nor costs accruing in an administration granted, without 
existence of other debts, will form a basis for an administration. 
Id. 


WAIVER. 
A motion to dismiss for defective citation in error is a waiver of 
delay in its issuance as reason for dismissing the case when the 
defective citation has been corrected. Overton v. Terry, 773. 


WEBSTER COUNTY. 
ORDINANCES OF CONSTITUTIONAL CONVENTION. 


WIDOW. 
Pending a suit for damages, the husband, who was a.defendant, 
died; the widow was made a party, and there was no allegation or 
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WIDOW —continued. 
evidence that the widow had participated in the act for which suit 
had been brought; nor evidence that she had received any property 
i from the estate of her husband, or that there was any community 
property : Held, That a judgment against the widow could not be 
sustained on such facts. Bailey v. Hix, 536. 


WITNESS. 
EVIDENCE. 
The omission to note the instrumental witnesses in an act of sale 

passed before a notary public in 1835, did not render the instrument 

void. The notarial act is merely the evidence of the sale, and not 
the sale. Though instruments thus defectively executed may not 
furnish full proof, yet they are admissible in evidence, and but 
slight additional evidence is required to supply their defects. Cowan 
v. Williams, 380. 














